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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  kx^ks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2012-0085;  Directorate 
Identifier  2011-SW-004-AD;  Amendment 
39-17389;  AD  2013-05-17] 

RIN  2120-AA64 

Airworthiness  Directives;  Sikorsky 
Aircraft  Corporation  Helicopters 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for 
Sikorsky  Aircraft  Corporation  (Sikorsky) 
Model  S-61A.  D.  E,  L,  N,  NM,  R.  and 
V  helicopters  to  require  replacing  each 
forward  and  aft  fuel  system  40  micron 
fuel  filter  element  with  a  10  micron 
nominal  (40  micron  absolute)  fuel  filter 
element.  This  AD  was  prompted  by  a 
National  Transportation  Safety  Board 
(NTSB)  review  of  in-service  events 
where  engine  performance  degradation 
occurred,  and  the  review  determined 
that  some  of  these  events  were  caused 
by  contaminants  larger  than  10  microns 
present  in  the  engine  fuel  control  units 
(FCUs).  The  actions  are  intended  to 
prevent  particulate  contamination  in  the 
F’CU,  which  could  lead  to  malfunction 
of  an  internal  valve,  power  loss  at  a 
critical  phase  of  flight,  and  loss  of 
control  of  the  helicopter. 

DATES:  This  AD  is  effective  April  26, 
2013. 

ADDRESSES:  For  service  information 
identified  in  this  AD,  contact  Sikorsky 
Aircraft  Corporation,  Attn;  Manager, 
Commercial  Technical  Support, 
mailstop  s581a,  6900  Main  St., 

Stratford,  CT;  telephone  (203)  383-4866; 
email  tsslibrary@sikorsky.com,  or  at 
http://vinvu'.sikorsky.com.  You  may 
review  a  copy  of  the  referenced  service 


information  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas  76137. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 

WWW. regulations. gov  or  in  person  at  the 
Docket  Operations  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  any 
incorporated-by-reference  service 
information,  the  economic  evaluation, 
any  comments  received,  and  other 
information.  The  street  addre.ss  for  the 
Docket  Operations  Office  (phone:  800- 
647-5527)  is  U.S.  Department  of 
Transportation,  Docket  Operations 
Office,  M-30,  West  Building  Ground 
Floor,  Room  W12-140,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
Gustafson,  Aerospace  Engineer,  Boston 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate,  FAA,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  telephone  (781)  ^38-7190;  email 
kirk.gustafson@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  February  3,  2012,  at  77  FR  5418, 
the  Federal  Register  published  our 
notice  of  proposed  rulemaking  (NPRM 
or  the  proposed  rule),  which  proposed 
to  amend  14  CFR  part  39  to  include  an 
AD  that  would  apply  to  Sikorsky  Model 
S-61A,  D,  E.  L.  N.  NM,  R,  and  V 
helicopters  with  a  fuel  system  40 
micron  fuel  filter  element,  part  number 
(P/N)  52-0505-2  or  52-01064-1.  That 
NPRM  proposed  to  require  replacing 
each  forward  and  aft  fuel  system  40 
micron  fuel  filter  element  with  a  10 
micron  fuel  filter  element.  The  proposed 
requirements  were  intended  to  prevent 
malfunction  of  an  internal  valve,  power 
I0.S.S  at  a  critical  phase  of  flight,  and  loss 
of  control  of  the  helicopter. 

Comments 

After  our  NPRM  (77  FR  5418, 

February  3,  2012)  was  published,  we 
received  comments  from  two 
commenters. 

Requests 

Sikorsky  .stated  that  the  description  of 
the  applicable  replacement  fuel  filter  is 
inaccurate  and  requested  that  the 


proposed  rule  (77  FR  5418,  February  3, 
2012)  be  changed  to  include  both 
nominal  and  absolute  ratings  (“10 
micron  nominal  (40  micron  absolute) 
fuel  filter  element”)  when  referencing 
fuel  filter,  P/N  52-01064-1.  We  agree. 

We  have  included  this  information  in 
the  summary  and  required  action 
sections  of  the  AD. 

Sikorsky  also  stated  that  the  proposed 
rule  (77  FR  5418,  February  3,  2012) 
incorrectly  indicates  that  the  effect  of 
the  alleged  fuel  contamination  would  be 
a  power  loss,  because  GE  and  the  NTSB 
characterize  the  potential  effect  as 
slowing  or  degrading  throttle  changes 
(either  increasing  or  decreasing). 

Sikorsky  further  stated  that  an  unsafe 
condition  does  not  exi.st  because  a 
contaminated  FCU  will  not  cause  a 
reduction  in  power,  and  that  the  NPRM 
inaccurately  indicated  that  a  loss  of 
power  will  lead  to  a  loss  of  control  of 
the  aircraft  because  as  long  as  the  main 
rotor  speed  is  maintained  between  91% 
and  111%  Nr,  the  pilot  may  experience 
a  I0.SS  of  altitude  but  will  have  full 
control  authority  and  the  ability  to  land 
without  injury  or  damage.  Sikorsky 
requested  that  we  modify  the 
description  of  the  effect  of  a 
contaminated  FCU  and  the  overall  effect 
on  the  helicopter’s  operation  in  the 
proposed  rule,  and  change  our 
determination  that  an  unsafe  condition 
exists  or  is  likely  to  exi.st  to  instead 
reflect  an  opportunity  to  improve  safety 
to  prevent  possible  added  pilot 
workload. 

We  disagree.  Fuel  contamination  in 
the  FCU  can  result  in  abnormal 
operation  of  specific  internal 
components,  which,  depending  on  the 
exact  circumstances  of  the 
contamination  condition  and  the 
operating  condition  of  the  engine,  could 
result  in  a  reduced  or  erratic  engine 
acceleration  rate.  A  slow  acceleration 
rate  to  a  higher  power  level  at  a  critical 
phase  of  flight  where  the  expected 
aircraft  performance  is  dependent  on  a 
normal  engine  acceleration  rate  to  a 
higher  power  level  is  an  unsafe 
condition.  Fuel  contamination  in  the 
FCU  can  also  result  in  the'pressure  . 
regulating  valve  becoming  stuck  during 
acceleration  or  deceleration,  causing  the 
engine  to  continue  to  accelerate  or 
decelerate  to  an  unintended  power 
condition.  If  the  engine  were  to 
accelerate  to  the  overspeed  trip  or 
decelerate  to  an  unintended  low  power 
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condition,  this  would  result  in  a 
significant  power  loss.  Consequently,  a 
power  shortfall  during  a  critical  pha.se 
of  flight  due  to  a  slow  or  erratic 
acceleration  of  the  engine  can  result  in 
the  inability  to  sustain  continued  safe 
flight.  Therefore,  we  determined  that 
this  AD  is  necessary  because  an  unsafe 
condition  does  exist. 

To  the  extent  Sikorsky  supports  its 
request  with  data  from  an  NTSB 
accident  report,  we  note  that  the  actions 
proposed  by  the  NPRM  (77  FR  5418, 
February  3,  2012)  were  not  directly 
associated  with  a  specific  accident 
investigation.  We  reviewed  the  specific 
accident  investigation  mentioned  by  the 
commenter  and  several  service 
incidents,  and  found  several  situations 
in  which  anomalous  engine 
performance  was  attributed  to  internal 
FCU  contamination.  Based  on  the.se 
incidents,  we  determined  it  necessary  to 
impose  this  action  to  further  reduce  the 
potential  for  anomalous  engine 
performance  during  critical  flight 
phases. 

The  second  commenter,  the  NTSB, 
commented  that  it  supports  the  NPRM 
(77  FR  5418,  February  3,  2012). 

FAA’s  Determination 

We  have  reviewed  the  relevant 
information,  considered  the  comments 
received,  and  determined  that  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  helicopters  of  these 
same  type  designs  and  that  air  safety 
and  the  public  interest  require  adopting 
the  AD  requirements  as  proposed  with 
the  change  in  the  description  of  the 
replacement  fuel  filter  de.scribed 
previously.  This  change  is  consistent 
with  the  intent  of  the  NPRM’s  proposals 
and  will  not  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

Related  Service  Information 

We  reviewed  Sikorsky  Alert  Service 
Bulletin  (ASB)  No.  61B30-16,  dated 
February  2,  2010  (ASB  No.  61B30-16), 
which  supersedes  ASB  No.  61B28-1, 
dated  January  15,  2010  (ASB  No. 
61B28-1).  ASB  No.  61B28-1  specified 
replacing  the  forward  and  aft  ^el 
system  40  micron  fuel  filter  elements 
with  10  micron  fuel  filter  elements  at 
the  next  scheduled  inspection  or  within 
150  flight  hours  from  the  issuance  of  the 
ASB.  ASB  61B30-16  retains  the  same 
instructions  as  ASB  61B28-1,  but 
deletes  the  compliance  time  “at  the  next 
scheduled  preventative  maintenance 
inspection.”  Also,  ASB  No.  6lB30~16 
was  issued  because  ASB  No.  61B28-1 
was  incorrectly  numbered. 


Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
78  helicopters  of  U.S.  Registry.  We 
estimate  that  operators  may  incur  the 
following  costs  in  order  to  comply  with 
this  AD.  It  will  take  approximately  4 
work-hours  to  replace  the  fuel  system 
fuel  fillers  and  re-identify  the  fuel  tank 
fuel  filter  and  fuel  control  assembly 
bracket.  The  average  labor  rate  is  $85 
per  work-hour  and  required  parts  will 
cost  about  $370  per  helif:opter.  Based  on 
these  figures,  we  estimate  the  co.st  of  the 
AD  on  U.S.  operators  to  be  $710  per 
helicopter  and  the  total  co.st  of  this  AD 
on  U.S.  operators  to  he  $55,380. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  de.scribes  the  authority  of 
the  FAA  Administrator.  Subtitle  VH: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  mlemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerc:e.  This  regulation 
is  within  the  .scope  of  that  authority 
becau.se  it  addresses  an  un.safe  condition 
that  is  likely  to  exi.st  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

This  AD  will  not  have  federalism 
implications  under  Executive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979); 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska  to  the  extent  that  it  justifies 
making  a  regulatory  distinction;  and 

(4)  Will  not  have  a  significant 
economic  impact,  po.sitiye  or  negative, 
on  a  substantial  number  of  .small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


We  prepared  an  economic  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(r).  4011.1,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2013-05-17  Sikorsky  Aircraft  Corporation: 

Amendment  39-17389;  Docket  No. 
FAA-20 12-008.5;  Directorate  Identifier 
201 1-.SW-004-AD. 

(a)  Applicability 

This  AD  applies  to  .Sikorsky  Aircraft 
Corporation  Model  S-61A,  D,  E,  L,  N,  NM, 

R,  and  V  helicopters  with  a  fuel  system  40 
micron  fuel  Filter  element,  part  number  (P/N) 
52-0505-2  or  52-01064-1,  certificated  in  any 
category. 

(b)  Unsafe  Ckindition 

This  AD  defines  the  unsafe  condition  as 
contaminants  present  in  the  engine  fuel 
control  units  (FCUs).  This  AD  was  prompted 
by  a  National  Transportation  Safety  Board 
review  of  in-service  events  where  engine 
performance  degradation  occurred.  This 
condition  could  result  in  particulate 
contamination  in  the  FCU,  which  could  lead 
to  malfunction  of  an  internal  valve,  power 
loss  at  a  critical  pha.se  of  flight,  and  loss  of 
control  of  the  helicopter. 

(c)  Effective  Date 

This  AD  becomes  effective  April  26,  2013. 

(d)  Compliance 

You  are  responsible  for  performing  each 
action  required  by  this  AD  within  the 
specified  compliance  time  unless  it  has 
already  been  accomplished  prior  to  that  time. 

(e)  Required  Actions 

(1)  Within  150  hours  time-in-service,  do 
the  following: 

(i)  Replace  each  forward  and  aft  fuel 
system  40  micron  fuel  filter  element  with  a 
10  micron  nominal  (40  micron  absolute)  fuel 
filter  element,  P/N  AM52-01 064-1. 

(ii)  Re-identify  the  fuel  filter.  P/N  52- 
2145-009,  and  fuel  control  assembly  bracket 
as  follows: 

(A)  On  the  fuel  filter  identification  plate, 
cross  out  the  last  two  digits  ("09”)  of  the 
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existing  fuel  filter  F/N  52-214r)-(){)9,  and 
replace  those  last  two  digits  w'ith  “14”  to  re¬ 
identify  the  fuel  filter  as  P/N  52-2145-014. 

(B)  (Change  the  existing  fuel  control 
assembly  part  number  on  the  fuel  control 
assembly  bracket  tf)  re-identify  it  as  follows: 

(1)  Change  fuel  c:ontrol  assembly  P/N 

SBl  30-63209-001  to  P/N  .S61 30-63209-041. 

(2)  Change  fuel  control  assembly  P/N 

SB  130-63209-002  to  P/N  SBl  30-63209-042. 

(3)  t’hange  fuel  control  assembly  P/N 

SBl  30-63209-003  to  P/N  S61 30-63209-043. 

(4)  Change  fuel  control  assembly  P/N 

SBl 30-63209-004  to  P/N  SBl  .30-63209-044. 

(0  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  The  Manager,  Boston  Aircraft 
Certification  Office,  FAA,  may  approve 
AMfXis  for  this  AD.  Send  your  proposal  to: 
Kirk  Cu.stafson,  Aerospace  Engineer,  Boston 
Aircraft  C'.ertification  Office,  Engine  and 
Propeller  Directorate,  FAA,  12  New  England 
Executive  Park,  Burlington,  MA  01803; 
telephone  (781)  238-7190;  email 

kirk,  gusto fson@faa.gov. 

(2)  For  operations  conducted  under  a  14 
CFR  part  119  operating  certificate  or  under 
14  CFR  part  91 ,  subpart  K,  we  suggest  that 
you  notify  your  principal  inspector,  or 
lacking  a  principal  inspector,  the  manager  of 
the  local  flight  standards  district  office  or 
certificate  holding  district  office  before 
operating  any  aircraft  complying  with  this 
AD  through  an  AMCKl. 

(g)  Additional  Information 

Sikorsky  Aircraft  Corporation  Alert  Service 
Bulletin  No.  61B30-16,  dated  February  2, 
1010,  which  is  not  incorporated  by  reference, 
contains  additional  information  about  the 
subject  of  this  AD.  For  this  service 
information,  contact  Sikorsky  Aircraft 
Corporation,  Attn:  Manager,  Commercial 
Technical  Support,  mail.stop  s581a,  6900 
Main  St.,  Stratford,  CT;  telephone  (203)  383- 
4866;  email  tsslihrory@sikoniky.coni,  or  at 
http://www.sikorsky.com.  You  may  review  a 
copy  of  this  service  information  at  the  FAA, 
Office  of  the  Regional  Counsel,  Southw'e.st 
Region,  2601  Mcacham  Blvd.,  Room  BB3,  Fort 
Worth,  Texas  76137. 

(h)  Subject 

loint  Aircraft  Service  Component  ()ASC) 
Code;  2821,  Aircraft  Fuel  Filter/.Strainer. 

Issued  in  Fort  Worth,  Texas,  on  Man:h  6, 
2013. 

Lance  T.  Gant, 

Acting  Directorate  Manager,  fiotorcraft 
Directorate,  Aircraft  Certification  Ser\'ice. 

|FR  Doc:.  2013-0.1874  Filed  3-21-13;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2012-1016;  Directorate 
Identifier  201 0-SW-009-AD;  Amendment 
39-17386;  AD  2013-05-14] 

RiN2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  kic. 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  Bell 
Helicopter  Textron,  Inc.  (Bell),  Model 
412  and  412EP  helicopters.  This  AD 
requires  establishing  a  lower  life  limit 
on  certain  swashplate  outer  ring 
assemblies  (outer  ring),  revising  the 
retirement  life  on  the  components’ 
history  card  or  equivalent  record,  and 
revising  the  maintenance  manual  or 
Instructions  for  Continued 
Airworthiness  (ICA).  This  AD  also 
prohibits  installing  these  outer  rings  on 
any  helicopter.  This  AD  was  prompted 
by  reports  of  cracking  in  the  outer  rings. 
The  actions  are  intended  to  prevent 
failure  of  an  outer  ring  because  of 
cracking,  which  could  lead  to  the  loss 
of  main  rotor  (M/R)  blade  pitch  control 
and  subsequent  loss  of  helicopter 
control. 

DATES:  This  AD  is  effective  April  26, 
2013. 

ADDRESSES:  For  service  information 
identified  in  this  AD,  contact  Bell 
Helicopter  Textron,  Inc.,  P.O.  Box  482, 
Fort  Worth,  TX  76101;  telephone  (817) 
280-3391 ;  fax  (81 7)  280-6466;  or  at 
http://www.beUcustomer.com/fiIes/, 

You  may  review  a  copy  of  the 
referenced  service  information  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwe.st  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas 
76137. 

Examining  the  AO  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
ww'w.regulations.gov  or  in  person  at  the 
Docket  Operations  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  any 
incorporated-by-reference  service 
information,  the  economic  evaluation, 
any  comments  received,  and  other 
information.  The  street  address  for  the 
Dot;ket  Operations  Office  (phone:  800- 
647-5527)  is  U.S.  Department  of 
Transportation,  Docket  Operations 


Office,  M-30,  West  Building  Ground 
Floor,  Room  Wl2-rl40,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT; 
Michael  Kohner,  Aviation  Safety 
Engineer,  Rotorcraft  Certification  Office, 
Rotorcraft  Directorate,  FAA,  2601 
Meacham  Blvd.,  Fort  Worth,  TX  76137; 
telephone  (817)  222-5447;  email  7-avs- 
osw- 1 70@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  September  24,  2012,  at  77  FR 
58794,  the  Federal  Register  published 
our  notice  of  proposed  rulemaking 
(NPRM),  which  proposed  to  amend  14 
C]FR  part  39  to  include  an  AD  that 
would  apply  to  Bell  Model  412  and 
412EP  helicopters,  with  an  outer  ring, 
part  number  (P/N)  412-010-407-105. 
That  NPRM  proposed  to  require 
establishing  a  lower  life  limit  on  certain 
outer  rings,  revising  the  retirement  life 
on  the  components’  history  card  or 
equivalent  record,  and  revising  the 
maintenance  manual  or  ICA.  The 
proposal  also  proposed  prohibiting  the 
installation  of  these  outer  rings  on  any 
helicopter.  The  outer  rings  had  a  life 
limit  of  10,000  hours  TIS,  but  Bell  has 
recommended  reducing  that  limit  to 
2,500  hours  TIS  because  of  reports  of 
cracking  in  the  outer  rings.  The 
proposed  requirements  were  intended  to 
prevent  failure  of  an  outer  ring,  which 
could  lead  to  the  loss  of  M/R  blade  pitch 
control  and  sub.sequent  loss  of 
helicopter  control. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD,  but 
we  received  no  comments  on  the  NPRM 
(77  FR  58794,  September  24,  2012). 

FAA’s  Determination 

We  have  reviewed  the  relevant 
information  and  determined  that  an 
unsafe  condition  exists  and  is  likely  to 
exi.st  or  develop  on  other  products  of 
these  same  type  designs  and  that  air 
safety  and  the  public  interest  require 
adopting  the  AD  requirements  as 
propo.sed  with  minor  editorial  changes. 
The.se  changes  are  consistent  with  the 
intent  of  the  proposals  in  the  NPRM  (77 
FR  58794,  September  24,  2012)  and  will 
not  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  AD. 

Related  Service  Information 

We  have  reviewed  Bell  Helicopter 
Alert  Service  Bulletin  No.  412-08-131, 
Revision  B,  dated  October  29,  2009 
(ASB),  which  describes  procedures  for 
establishing  a  new'  retirement  life  for  the 
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outer  ring  and  replacing  the  outer  ring 
at  2,500  hours  TIS. 

Differences  Between  This  AD  and  the 
Service  Information 

The  ASB  sets  a  calendar  date  for 
compliance.  This  AD  does  not. 

Costs  of  Compliance 

We  estimate  that  this  AD  affects  143 
helicopters.  We  estimate  that  it  takes  , 
about  1  work-hour  to  revise  the 
component  history  card  or  equivalent 
record,  as  well  as  the  maintenance 
manual  or  ICA,  at  an  average  labor  rate 
of  $85  per  work  hour,  for  a  total  cost  of 
$85  per  helicopter  and  $12,155  for  the 
U.S.  operator  fleet.  Replacing  an  outer 
ring'takes  26  work-hours  and  required 
parts  costs  an  estimated  $25,725.  Based 
on  these  figures,  we  calculate  the  total 
cost  to  be  $27,935  per  helicopter  to 
replace  an  outer  ring. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  Vll: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency's 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  .safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Admini.strator  finds  net:essary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
becau.se  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

This  AD  will  not  have  federalism 
implications  under  Executive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulator}'  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979); 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska  to  the  extent  that  it  justifies 
making  a  regulatory  distinction;  and 


(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  numbef  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  an  economic  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
'safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4011.3,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2013-05-14  Bell  Helicopter  Textron,  Inc. 
(Beil):  Amendment  39-17386;  Docket 
No.  FAA-201 2-1016;  Directorate 
Identifier  2010-SW-009-AD. 

(a)  Applicability 

This  AD  applies  to  Bell  Model  412  and 
412EP  helicopters,  with  a  swashplate  outer 
ring  assembly  (outer  ring),  part  number  (P/N) 
412-010—407-105,  certificated  in  any 
category. 

(b)  Unsafe  Condition 

This  AD  defines  the  un.safe  condition  as 
cracking  in  the  outer  ring,  which  could  result 
in  the  loss  of  main  rotor  (M/R)  blade  pitch 
control  and  subsequent  loss  of  helicopter 
control. 

(c)  Effective  Date 

This  AD  becomes  effective  April  26,  2013. 

(d)  Compliance 

You  are  responsible  for  performing  each 
action  required  by  this  AD  within  the 
specified  compliance  time  unless  it  has 
already  been  accomplushed  prior  to  that  time. 

(e)  Required  Actions 

(1)  Within  30  days,  establish  a  retirement 
life  of  2,500  hours  time-in-service  (TIS)  for 
any  affected  outer  ring  on  the  component 
history  card  or  equivalent  record.  Revise  the 
helicopter  Airworthiness  Limitations  section 
of  the  applicable  maintenance  manual  or 
Instructions  for  Continued  Airworthiness 
(ICA)  by  establishing  the  new  retirement  life 
by  making  pen-and-ink  changes  or  inserting 
a  copy  of  this  AD  into  the  maintenance 
manual  or  the  ICAs. 

(2)  For  any  affected  outer  ring  that,  on  the 
effective  date  of  this  AD,  has  2,200  or  more 


hours  TIS,  within  300  hours  TIS,  replace  the 
outer  ring  with  an  airworthy  outer  ring. 

(3)  Within  12  months,  for  any  affected 
outer  ring,  regardless  of  the  number  of  hours 
TIS,  replace  the  outer  ring  with  an  airworthy 
outer  ring. 

(4)  Do  not  install  outer  ring,  P/N  412-010- 
407-105,  on  any  Ijelicopter. 

(fl  Special  Flight  Permits 
No  spe{;ial  flight  permits  will  be  issued  for 
any  helicopter  installed  with  outer  ring,  P/N 
412-010—407-105,  if  the  outer  ring  has  2,500 
hours  or  more  TIS. 

(g)  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  The  Manager,  Safety  Management 
Group,  FAA,  may  approve  AM(X]s  for  this 
AD.  Send  your  proposal  to:  Michael  Kohner, 
Aviation  Safety  Engineer,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate, 
FAA,  2601  Meacham  Blvd.,  Fort  Worth,  TX 
76137;  telephone  (817)  222-5447;  email  7- 
nvs-asiv- 1 70@faa.gov. 

(2)  For  oi)erations  conducted  under  a  14 
CFR  part  119  operating  certificate  or  under 
14  CFR  part  91,  subpart  K,  we  suggest  that 

.you  notify  your  principal  inspector,  or 
lacking  a  principal  inspector,  the  manager  of 
the  local  flight  standards  district  office  or 
certificate  holding  district  office  before 
operating  any  aircraft  complying  with  this 
AD  through  an  AMOC. 

(h)  Additional  Information 

Bell  Helicopter  Alert  Service  Bulletin  No. 
412-08-131,  Revision  B,  dated  October  29, 
2009,  which  is  not  incorporated  by  reference, 
contains  additional  information  about  the 
subjec:t  of  this  AD.  For  service  information 
identified  in  this  AD,  contac:t  Bell-Helicopter 
Textron,  Inc:.,  P.O.  Box  482,  Fort  Worth,  TX 
76101;  telephone  (817)  280-3391;  fax  (817) 
280-6466;  or  at  http:// 
vi-wrw. bellcustomer.com/ files/.  You  may 
review  a  copy  of  this  service  information  at 
the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth  Texas  76137. 

(i)  Subject 

joint  Aircraft  .Ser\'it;e  Component  (JASC) 
Code:  6230,  Main  Rotor  Mast/Swashplate. 

Issued  in  Fort  Worth,  Texas,  on  March  6, 
201-3. 

Lance  T.  Gant, 

Acting  Directorate  Manager,  Rotorcraft 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  201.1-0.5875  Filed  3-21-13;  8:45  am) 
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ACTION:  Final  rule. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510,  520,  522,  524,  529, 
and  558 


[Docket  No.  FOA-2013-N-0002] 

New  Animal  Drugs;  Changes  of 
Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


SUMMARY:  The  P^ood  and  Drug 
Administration  (F’DA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  21  approved  new 
animal  drug  applications  (NADAs)  and 
43  approved  abbreviated  new  animal 
drug  applications  (ANADAs)  from  Teva 
Animal  Health,  Inc.,  to  Bayer 
Healthcare  LLC. 

DATES:  This  rule  is  effective  March  22, 
2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  D.  Vaughn,  Center  for  Veterinary 

Table  1— Applications  Transferred 


Medicine  (HFV-100),  Food  and  Drug 
Administration,  7.520  StandLsh  PL, 
Rockville,  MD  20855;  240-276-8300; 
email;  steven.vaughn@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION:  Teva 
Animal  Health,  Inc.,  3915  South  48th 
Street  Ter.,  St.  Joseph,  MO  64503  has 
informed  FDA  that  it  has  transferred 
ownership  of,  and  all  rights  and  interest 
in,  the  following  21  approved  NADAs 
and  43  approved  ANADAs  to  Bayer 
Healthcare  LLC,  Animal  Health 
Division,  P.O.  Box  390,  Shawnee 
Mission,  KS  66201: 


6-391  ... 

6- 677  •... 

7- 087  ... 
33-157  . 
40-040  . 
45-416  . 
48-287  . 
55-002  . 
65-110  . 
65-498  . 
91-818  . 

93- 483  . 

94- 170  . 
99-169  . 
119-142 

123- 815 

124- 241 
128-089 

140- 270 

141- 070 
141-245 
200-042 
200-068 
200-069 
200-108 
200-118 
200-123 
200-124 
200-126 
200-137 
200-147 
200-153 
200-162 
200-174 
200-177 
200-178 
200-181 
200-192 
200-193 
200-202 
200-219 
200-228 
200-230 
200-246 
200-248 
200-253 
200-254 
200-256 
200-265 
200-286 
200-287 
200-293 
200-297 
200-298 
200-319 


Application  No.  j  Trade  name 


I  S.Q.  (sulfaquinoxaline)  40%  Type  A  Medicated  Article. 

1  S.Q.  (sulfaquinoxaline)  20%  Solution. 

Sulfaquinoxaline  Solubilized. 

I  SPECTAM  (spectinomycin)  Scour  Halt, 
i  SPECTAM  (spectinomycin)  Injectable  Solution. 

TEVCODYNE  (phenylbutazone)  Injectable  Solution. 

Oxytetracycline-50  Injectable  Solution. 

TEVCOCIN  (chloramphenicol)  Injection. 

PEN-G-MAX  (penicillin  G  procaine)  Injectable  Suspension. 

DUAL-CILLIN  (penicillin  G  benzathine  and  penicillin  G  procaine). 
Phenylbutazone  Tablets,  USP  1  gram. 

SPECTAM  (spectinomycin)  Injectable  Solution. 

Phenylbutazone  Tablets,  USP  100  or  200  mg. 

Oxytocin  Injection. 

PVL  Iron  Dextran  Injectable  (iron  hydrogenated  dextran  injection). 
Dexamethasone  Sodium  Phosphate  Injection. 

PVL  (oxytocin)  Injectable. 

ZONOMETH  (dexamethasone)  Solution. 

SULFASURE  (sulfamethazine)  SR  Cattle  Bolus. 

RAPINOVET  (pro|X)fol)  Injectable  Emulsion. 

TRIBUTAME  (embutramide,  chloroquine,  and  lidocaine)  Euthanasia  Solution. 
Ketamine  Hydrochloride  Injection,  USP. 

Oxytetracycline  Hydrochloride  Injection  100. 

FERTELIN  (gonadorelin  diacetate  tetrahydrate)  Injection. 

Dexamethasone  Solution. 

Neomycin  Oral  Solution. 

MAXIM-200  (oxytetracycline  hydrochloride)  Injection. 

Flunixin  Meglumine  Injection. 

Phenylbutazone  20%  Injection. 

Gentamicin  Sulfate  Solution  (lU). 

Gentamicin  Sulfate  Injection. 

NEO  200  (neomycin  sulfate)  Oral  Solution. 

Tripelennamine  Hydrochloride  Injection. 

Gentamicin  Sulfate  Pig  Pump  Oral  Solution. 

Sulfadimethoxine  Injection  40%. 

Amikacin  Sulfate  Injection. 

Amikacin  Sulfate  Solution. 

Sulfadimethoxine  1 2.5%  Oral  Solution. 

Clindamycin  Hydrochloride  Oral  Liquid. 

PHOENECTIN  (ivermectin)  Oral  Solution. 

Ivermectin  Pour-On  for  Cattle. 

I  PHOENECTIN  (ivermectin)  Injectable  Solution. 

Guaifenesin  Injection. 

Pyrantel  Pamoate  Oral  Suspension  (OTC  and  Rx). 

Pyrantel  Pamoate  Oral  Suspension. 

PROSTAMATE  (dinoprost  tromethamine)  Injectable  Solution. 

Iron  Dextran  Injection — 100. 

Iron  Dextran  Injection — 200. 

Praziquantel  Tablets  (OTC  and  Rx). 

PHOENECTIN  (ivermectin)  Paste  1 .87%. 

GBC  (gentamicin  sulfate,  betamethasone  valerate,  and  clotrimazole)  Ointment. 
Furosemide  Injection  5%. 

Ivermectin  Chewable  Tablets. 

Clindamycin  Hydrochloride  Capsules. 

Acepromazine  Maleate  Injection. 
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Table  1— Applications  Transferred— Continued 


Application  No. 

Trade  name 

200-322  . 

200-342  . 

200-351  . V 

200-360  . 

200-365  . 

200-382  . 

200-389  . 

200-408  . 

200-463  . 

Butorphanol  Tartrate  Injection. 

Pyrantel  Pamoate  Paste. 

Lincomycin  Injectable,  USP. 

TIAGARD  (tiamulin)  Liquid  Concentrate. 

ROBINUL-V  (glycopyrrolate)  Injectable. 

I  Furosemide  Syrup  1%. 

I  Amprolium  9.6%  Oral  Solution, 
i  Butorphanol  Tartrate  Injection 

Amprolium-P  9.6%  Oral  Solution. 

Accordingly,  the  Agency  is  amending 
the  regulations  in  21  CFR  parts  510,  520, 
522,  524,  529,  and  558  to  reflect  these 
transfers  of  ownership.  Following  these 
changes  of  sponsorship,  Teva  Animal 
Health,  Inc.,  is  no  longer  the  sponsor  of 
an  approved  application.  As  such,  21 
CFR  510.600  is  being  amended  to 
remove  the  entries  for  this  firm. 

This  rule  does  not  meet  the  (l«fiiution 
of  “rule”  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  “particular  applicability.” 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects 
21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Parts  520.  522,  524,  and  529 
Animal  drugs. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  F’ederal  Food, 
Drug,  and  (Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinarv  Medicine,  21 
CFR  parts  510,  520,  522,  524,  529,  and 
558  are  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  D..S.C.  .121, 331,  3.51, 3,52, 
353,  3f.0h,  371, 3790. 

§510.600  [Amended] 

■  2.  In  §  510.600,  in  the  table  in 
paragraph  (c)(1),  remove  the  entry  for 
“Teva  Animal  Health,  Inc.”:  and  in  the 
table  in  paragraph  (c)(2),  remove  the 
entry  for  “059130”. 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 


Authority:  21  IJ..S.C.  360b. 

§520.100  [Amended] 

■  4.  In  paragraph  (b)(3)  of  §  520.100, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§520.446  [Amended] 

■  5.  In  paragraph  (b)(1)  of  §  520.446, 
remove  "059130”  and  in  its  place  add 
“000859”. 

§520.447  [Amended] 

■  6.  In  paragraph  (b)  of  §  520.447, 
remove  “000009,  051311,  0.58829,  and 
059130”  and  in  its  place  add  “000009, 
000859,  051311,  and  058829”. 

§520.1010  [Amended] 

■  7.  In  paragraph  (b)(3)  of  §  520.1010, 
remove  “058829  and  059130”  and  in  its 
place  add  “000859  and  058829”. 

§  520.1044b  [Amended] 

■  8.  In  paragraph  (b)  of  §  520.1044b, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§520.1192  [Amended] 

■  9.  In  paragraph  (b)(2)  of  §  520.1 1 92, 
remove  “051311, 0.54925,  0591.30,  and 
061623”  and  in  its  place  add  “000859, 
051311,  0.54925,  and  061623”. 

§520.1193  [Amended] 

■  10.  In  paragraph  (b)(2)  of  §  520.1193, 
remove  “051311  and  059130”  and  in  its 
place  add  “000859  and  051 31 1  ”. 

§520.1195  [Amended] 

■  1 1.  In  paragraph  (b)(1)  of  §  520.1 195, 
removq  “050604,  054925,  and  059130” 
and  in  its  place  add  “000859,  050604, 
and  0.54925”. 

§  520. 1 484  [Amended] 

■  12.  In  paragraph  (b)(3)  of  §  520.1484, 
remove  “000009,  054925,  058005,  and 
059130”  and  in  its  place  add  “000009, 
000859, 054925, and  058005”. 

§  520.1720a  [Amended] 

■  13.  In  paragraph  (b)(2)  of  §  .520.1720a, 
remove  “059130”  and  in  its  place  add 
“000859”. 


§520.1870  [Amended] 

■  14.  In  paragraph  (b)(2)  of  §  520.1870, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§520.2043  [Amended] 

■  15.  In  paragraph  (b)(1)  of  §  520.2043, 
remove  “000069,  058829,  and  059130” 
and  in  its  place  add  ”  000069,  000859, 
and  058829”. 

§520.2044  [Amended] 

■  1 6.  In  paragraph  (b)(2)  of  §  520.2044, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§  520.21 23c  [Amended] 

■  17.  In  paragraph  (b)  of  §  520.2123c, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§520.22208  [Amended] 

■  18.  In  paragraph  (a)(1)  of  S  520.2220a, 
remove  “000010,  000069,  054925, 
057561,  and  059130”  and  in  its  place 
add  “000010, 000069,  000859,  054925, 
and  057561”. 

§  520.2260b  [Amended] 

■  19.  In  paragraph  (f)(1)  of  520.2260b, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§520.23258  [Amended] 

■  20.  In  paragraph  (a)(1)  of  §  520.2325a, 
remove  “059130”  and  in  its  place  add 
“000859”. 

■  21.  In  §  520.2455,  revise  j)aragraph 
(b)(2)  and  add  paragraph  (b)(3)  to  read 
as  follows: 

§  520.2455  Tiamulin. 

*  *  *  4e  * 

(b)  *  *  * 

(2)  No.  066104  for  the  product 
de.scribed  in  paragraph  (a)(] )  of  this 
section. 

(3)  No.  000859  for  the  product 
described  in  paragraph  (a)(3)  of  this 
section. 
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PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  22.  The  authority  citation  for  21  (]FR 
part  522  continues  to  read  as  follows: 

Authority:  21  IJ.S.C.  36()h. 

§  522.23  [Amended] 

■  23.  In  paragraph  (b)(2)  of  §  522.23, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§522.56  [Amended] 

■  24.  In  paragraph  (b)  of  §  522.56, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§522.246  [Amended] 

■  25.  In  §  522.246,  in  paragraphs  (b)(2) 
and  (b)(3),  remove  “059130"  and  in  its 
place  add  “000859”. 

§522.390  [Amended] 

■  26.  In  paragraph  (b)  of  §  522.390, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§522.540  [Amended] 

■  27.  In  §  522.540,  in  paragraphs 

(a) (2)(i),  {d)(2)(i),  and  (e)(2),  remove 
“059130”  and  in  its  place  add 
“000859”;  in  paragraphs  (b)(3)(i), 

(b) (3)(ii),  (c)(3)(i),  and  (c)(3)(ii),  remove 
the  footnote  reference  “1”;  and  remove 
the  text  of  footnote  1. 

§522.810  [Amended] 

■  28.  In  paragraph  (b)  of  §  522.810, 
remove  “059130”  Snd  in  its  place  add 
“000859”. 

§522.1010  [Amended] 

■  29.  In  paragraph  (b)(3)  of  §  522.1010, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§522.1044  [Amended] 

■  30.  In  paragraph  {h){4)  of  §  522.1044, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§522.1066  [Amended] 

■  31.  In  paragraph  (b)  of  §  522.1066, 
remove  “059130”  and  in  its  place  add 
“000859”, 

§522.1086  [Amended] 

■  32.  In  paragraph  (b)  of  §  522.1086, 
remove  “037990  and  059130”  and  in  its 
place  add  “000859  and  037990”. 

§522.1182  [Amended] 

■  33.  In  §  522.1182,  in  paragraph  (b)(1), 
remove  “042552  and  059130”  and  in  its 
place  add  “000859  and  042552”;  in 
paragraph  (b)(6),  remove  “058005  and 
059130”  and  in  its  place  add  “000859 


and  058005”;  and  in  paragraph  (b)(7), 
remove  “042552  and  059130”  and  in  its 
place  add  “000859  and  042552”. 

§522.1192  [Amended] 

■  34.  In  paragraph  (b)(2)  of  §  522.1192, 
remove  “055529,  058005,  059130,  and 
061623”  and  in  its  place  add  “000859 
055529,  058005,  and  061623”. 

§  522.1222a  [Amended] 

■  35.  In  paragraph  (b)  of  §  522.1222a, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§522.1260  [Amended] 

■  36.  In  paragraph  (b)(2)  of  §522.1260, 
remove  “058005  and  059130”  and  in  its 
place  add  “000859  and  058005”. 

§522.1 660a  [Amended] 

■  37.  In  paragraph  (b)  of  §  522.1660a, 
remove  “000010,  000069,  048164, 
055529,  057561, 059130,  and  061623” 
and  in  its  place  add  “000010,  000069, 
000859, 048164, 055529,  057561,  and 
061623”. 

§  522.1 662a  [Amended] 

■  38.  In  paragraph  (i)(2)  of  §  522.1662a, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§522.1680  [Amended] 

■  39.  In  paragraph  (b)  of  §  522.1680. 
remove  “000010,  000856,  059130, 
059130,  and  061623”  and  in  its  place 
add  “000010, 000856,  000859,  and 
061623”. 

§  522.1696a  [Amended] 

■  40.  In  paragraph  (b)(2)  of  §  522.1696a, 
remove  “055529,  059130,  and  061623” 
and  in  its  place  add  “000859,  055529, 
and  061623”. 

§  522.1696b  [Amended] 

■  41.  In  §  520.1696b: 

■  a.  In  paragraph  (b)(1),  remove 
“053501,  055529,  and  059130”  and  in 
its  place  add  “000859,  053501,  and 
055529”. 

■  b.  In  paragraph  (d)(2)(i)(A),  remeve 
“053501, 055529,  0.59130,  and  061623” 
and  in  its  place  add  “000859,  053501, 
0.55529,  and  061623”. 

■  c.  In  paragraph  (d)(2)(iii)(B),  remove 
“055529  and  059130”  and  in  its  place 
add  “000859  and  055529”. 

§522.1720  [Amended] 

■  42.  In  paragraph  (b)(1)  of  §  522.1720, 
remove  “0591.30”  and  in  its  place  add 
“000859”. 

§522.2005  [Amended] 

■  43.  In  paragraph  (b)(1)  of  §  522.2005, 
remove  “059130”  and  in  its  place  add 
“000859”. 


§522.2120  [Amended] 

■  44.  In  paragraph  (b)  of  §  522.21 20, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§522.  2220  [Amended] 

■  45.  In  paragraph  (a)(2)(iii)  of 
§522.2220,  remove  “059130”  and  in  its 
place  add  “000859". 

§522.2615  [Amended] 

■  46.  in  paragraph  (b)  of  §  522.261 5, 
remove  “053501  and  059130”  and  in  its 
place  add  “000859  and  053501”. 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  47.  The  authority  citation  for  21  CP'K 
part  524  coirtimies  to  read  as  follow's: 

Authority:  21  tl.S.C!.  .KiOli. 

§  524.1 044g  [Amended] 

■  48.  In  paragraph  (b)(3)  of  §  524.1044g, 
remove  “059130”  and  in  its  place  add 
“000859”. 

§524.1193  [Amended] 

■  49.  In  paragraph  (b)(2)  of  §  524.1193, 
remove  “054925,  059130,  and  066916” 
and  in  its  place  add  “000859,  0,54925, 
and  066916”. 

PART  529— CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

■  50.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  21  U  S.C.  360b. 

§529.56  [Amended] 

■  51 .  In  paragraph  (b)  of  §  529.56, 
remove  “059130”'and  in  its  place  add 
“000859”. 

§  529.1 044a  [Amended] 

■  52.  In  paragraph  (b)  of  §  529.1044a, 
remove  “000010,  000061,  000856, 
057.561, 058005.  0591,30,  and  061623” 
and  in  its  place  add  “000010.  000061, 
000856,  000859.  057561,  058005,  and 
061623”. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

■  53.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U  S.C.  360b,  371. 

§558.586  [Amended] 

■  54.  In  paragraph  (b)  of  §  558.586, 
remove  “059130”  and  in  its  place  add 
“000859”. 


17598 


Federal  Register/ Vol.  78,  No.  56/F'riday,  March  22,  2013 /Rules  and  Regulations 


Dated;  March  12.  201 S. 

Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drag 
Hvahiation.  Center  for  \  'eterinar\'  Medicine. 
|KR  n<i(;.  Kiini)  8:45  ani| 

BILLING  CODE  416a-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 

[Docket  No.  USCG-201 3-0006] 

Special  Local  Regulation;  Southern 
California  Annual  Marine  Events  for 
the  San  Diego  Captain  of  the  Port  Zone 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  enforcxunent  of 
regulation. 

SUMMARY:  The  (^oast  Guard  will  enforce 
the  201.3  San  Diego  Crew  Classic  Special 
Local  Regulation  located  in  the 
r(!gulated  area  encompasses  that  portion 
of  Mission  Hay,  San  Diego,  ('.alifornia 
bounded  hy  Enchanted  Cove,  Fiesta 
Island,  Pacific  Passage  and  DeAnza 
Point,  from  7  a.m.  to  7  p.m.  on  April  0, 
2013  and  7  a.m.  to  7  p.m.  on  April  7, 
2013.  This  action  is  necessary  to 
provide  to  provide  for  the  safety  of  the 
participants,  crew,  spectators,  sponsor 
vessels  of  the  event,  and  general  users 
of  tlu!  waterway.  During  the 
enforcement  period,  no  spectators  shall 
anchor,  block,  loiter  in,  or  imjiede  the 
transit  of  particij)ants  or  official  patrol 
ve.ssels  in  the  regulated  area  during  the 
effective  dates  and  times,  unless  cleared 
for  such  entry  hy  Coast  Guard  Patrol 
Commander  or  through  an  official 
supporting  vessel. 

DATES:  The  regidations  in  33  CFR 
100.1101  will  be  enforced  from  7  a.m. 
to  7  p.m.  on  April  B,  2013  and  7  a.m. 
to  7  p.m.  on  April  7,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice,  call 
or  email  Petty  (Ifficer  Bryan  (iollogly. 
Waterways  Management,  U.S.  (^oast 
Guard  .Sector  San  Diego,  CA;  telephone 
B19-278-7656,  email  Dll-PF- 
MarineEventsSanDiego@uscg.mil. 

SUPPLEMENTARY  INFORMATION:  I  he  Coast 
Guard  will  enforce  the  Special  Local 
Regulation  for  the  2013  .San  Diego  Crew' 
Classic  in  33  CFR  100.1101  from  7  a.m. 
to  7  p.m.  on  April  B,  2013  and  from  7 
a.m.  to  7  p.m.  on  April  7,  2013. 

Under  provisions  of  33  CFR  100.1 101 , 
a  vessel  may  not  enter  the  regulated 
area,  unless  it  receives  permission  from 
the  COTF’.  Sjrectator  vessels  may  safely 
transit  outside  the  regulated  area  but 


may  not  anchor,  block,  loiter,  or  impede 
the  transit  of  participants  or  official 
jiatrol  ves.sels.  The  Coast  Guard  may  be 
assisted  by  other  Federal,  State,  or  Local 
law  enforcement  .agencies  in  enforcing 
this  regulation. 

This  notice  is  issued  under  authority 
of  33  CFR  100.1101  and  5  U.S.C.  5.12(3). 
In  addition  to  this  notice  in  the  Federal 
Register,  the  (xjast  Guard  will  provide 
the  maritime  community  with  extensive 
advance  notification  of  this  enfon;enient 
period  via  the  Local  Notice  to  Mariners, 
if  the  Captain  of  the  Port  or  his 
designated  repnisentative  determines 
that  the  regulated  area  lUied  not  ho 
enforced  for  the  full  duration  statixl  on 
this  notice,  he  or  she  may  use  a 
Broadca.st  Notice  to  Mariners  to  grant 
general  permission  to  enter  the 
regulated  area. 

Dated:  March  (>.  2013. 

S.M.  Mahoney, 

Captain.  US  Coast  (inord.  Captain  of  the  Fort 
San  Diego. 

IFR  Ooc;.  201.5-08587  Filed  5-21-1;);  8:45  am] 

BILLING  CODE  911(M)4-P 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  600,  602,  603,  668,  682, 
685,  686,  690,  and  691 

[Docket  ID  ED-201 0-OPE-0004] 

RIN  1840-AD02 

Program  Integrity  Issues 

AGENCY:  Office  of  PosIsecondary 
Education,  Department  of  Education. 
ACTION:  Final  regulations:  revisions  to 
preamble. 

SUMMARY:  On  October  29,  2010,  the 
Department  of  Education  published  in 
the  Federal  Register  final  regulations  for 
improving  integrity  in  the  programs 
authorized  under  title  IV  of  the  Higher 
Education  Act  of  19B5,  as  amended 
(HEA)  (October  29,  2010,  final 
regulations).  This  document  revi.ses  the 
preamljje  di.scussion  to  the  October  29, 
2010,  final  regulations  in  accordance 
with  the  remand  in  Association  of 
Private  Sector  Colleges  and  Universities 
v.  Duncan  (D.C.  Cir.  2012). 

DATES:  The.se  revisions  apply  to  the 
preamble  for  the  October  29,  2010, 
regulations  (75  FR  B0832),  which  were 
generally  effective  July  1,  2011. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marty  Guthrie,  U.S.  Department  of 
Education,  1990  K  Street  NW.,  Room 
8042,  Washington,  DC  20006. 
Telephone;  (202)  219-7031  or  by  email 
at  Marty.Guthrie@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  call  the 


Federal  Relay  Service  (FRS),  toll  free,  at 
1-800-877-8339. 

Individuals  with  disabilities  can 
obtain  this  document  in  an  accessible 
format  (e.g.,  braille,  large  print, 
audiotape,  or  compact  disc)  by 
contacting  the  contact  person  listed  in 
this  section. 

SUPPLEMENTARY  INFORMATION:  The 

October  29,  2010,  final  regulations  (75 
FR  6B832)  amended  the  regulations  for 
Institutional  Eligibility  Under  the  HEA, 
the  Secretary’s  Recognition  of 
Accrediting  Agencies,  the  Secretary’s 
Recognition  Procedures  for  State 
Agencies,  the  Student  Assistance 
General  Provisions,  the  Federal  Family 
Education  Loan  (FFEL)  Program,  the 
William  1).  Ford  Federal  Direct  Loan 
Program,  the  Teacher  Education 
Assistance  for  College  and  Higher 
Education  (TEACH)  Grant  Program,  the 
Federal  Pell  Grant  Program,  and  the 
Academic  Competitiveness  Grant  (AGC^) 
and  National  Science  and  Mathematics 
Access  to  Retain  Talent  Grant  (National 
Smart  Grant)  Programs.  This  document 
revises  the  preamble  discussion  to  the 
October  29,  2010,  final  regulations  in 
accordance  with  the  remand  in 
Association  of  Private  Sector  Colleges 
and  Universities  V.  Duncan,  B81  F.3d 
427  (D.f:.  Cir.  2012). 

We  note  that  the  Court  in  APSCU  v. 
Duncan,  also  remanded  certain 
provisions  of  the  Department’s 
misrepresentation  regulations  for 
revision  consi.stent  with  the  Court’s 
opinion.  We  will  be  {Ttiblishing  a 
.separate  notice  in  the  Federal  Register 
addressing  this  issue. 

Electronic  Access  to  This  Document 

The  official  version  of  this  document 
is  the  docyment  published  in  the 
Federal  Register.  Free  Internet  access  to 
the  official  edition  of  the  Federal 
Register  and  the  Code  of  Federal 
Regulations  is  available  via  the  F’ederal 
Digital  System  at:  wix^v.gpo.gov/fdsys. 

At  this  site  you -can  view'  this 
document,  as  well  as  all  other 
documents  of  this  Department 
publi.shed  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Docaiment 
Format  (PDF).  To  iKse  PDF  you  must 
have  Adobe  Acrobat  Reader,  w'hich  is 
available  free  at  the  site. 

You  may  also  access  documents  of  the 
Department  published  in  the  Federal 
Register  by  using  the  article  search 
feature  at:  www.federalregister.gov. 

Specifically,  through  the  advanced 
.search  feature  at  this  site,  you  can  limit 
your  search  to  docummits  published  by 
the  Department. 
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Revisions  to  the  Preamble  of  the  Final 
Rule 

Currant  Safa  Harbors 

\Vi!  are  revising  our  response  to  the 
third  comment  under  the  Current  Safe 
Harbors  heading.  Our  discussion  and 
respon.se  to  this  comment  that  begins  in 
the  first  column  on  page  66874  is 
revised  as  follows: 

“Discussion;  The  Department  believes 
that  an  institution’s  resolute  and 
ongoing  goal  should  be  for  its  students 
to  complete  their  educational  programs. 
Employees  should  not  be  rewarded 
beyond  their  standard  salary  or  wages 
lor  their  contributions  to  this 
ftindamental  duty. 

The  safe  harbor  in 

§668.14(b)(22)(ii)(E),  as  promulgated  on 
November  1,  2002  (67  FR  67048), 
permits  compensation  based  U|)on 
students  successfully  completing  their 
educational  programs  or  one  academic 
year  of  their  eilucational  programs, 
whichever  is  shorter.  However,  as  we 
discussed  in  the  NPRM,  it  is  the 
Department’s  experience  that 
institutions  use  this  safe  harbor  to 
provide  recruiters  with  compensation 
that  is  “indirectly”  based  upon  .securing 
enrollments  in  violation  of  the  HEA.  20 
l).S.('.  1094(a)(20)  (“The  institution  will 
not  provide  any  commission,  bonus,  or 
other  incentive  payment  based  directly 
or  indirectly  on  success  in  securing 
enrollments  or  financial  aid  to  anv 
persons  or  entities  engaged  in  any 
student  recruiting  or  admission 
activities  or  in  making  decisions 
regarding  the  award  of  student  financial 
assistance.*  *  *”)  In  other  words, 
because  a  student  cannot  successfully 
complete  an  educational  program 
without  first  enrolling  in  the  program, 
the  compensation  for  securing  program 
completion  requires  the  .student’s 
enrollment  as  a  necessary  preliminary 
step. 

'I'his  is  particularly  the  case  with 
short-t«!rm,  accelerated  programs,  where 
th(;  Department  was  advised  in 
comments  received  during  and 
follow'ing  the  November  2009 
Negotiated  Rulemaking  Meeting  that 
there  is  the  potential  for  increased 
efforts  by  institutions  to  rely  upon  this 
safe  harbor  to  provide  incentives  to 
recruiters.  Concern  over  recruiters 
guiding  students  to  short-term  programs 
was  not  as  prominent  when  the  safe 
harbor  was  adopted  in  2002  because  the 
number  of  such  programs  was  not  as 
widespread  then,  having  grown 
dramatically  in  more  recent  years.  The 
shorter  the  program,  the  more  likely  the 
student  will  complete  the  program,  thus 
rewarding  enrollment  and  completion 
notwithstanding  the  student’s  academic 


performance  or  the  quality  of  the 
program.  We  are  also  concerned  that,  if 
this  safe  harbor  is  not  removed, 
recruiters  will  steer  students  to  the 
shortest  possible  programs  regardless  of 
w'hether  the  programs  are  appropriate 
for  the  students,  or  to  an  even  smaller 
number  of  program  options  wh(;n?  the 
recruiter  believes  completion  is  most 
likely  to  be  obtained.  As  the  primary 
function  of  admissions  representatives 
is  tf)  serve  as  counselors,  their  primary 
goal  shoidd  be  to  make  sure  that  the 
student  is  a  good  fit  for  the  institution 
and  the  program,  to  make  sure  that  the 
institution  and  program  are  a  good  fit 
for  the  student,  and  not  to  enroll  the 
student  if  this  is  not  the  case.  A  decision 
by  a  recruiter  not  to  enroll  a  student 
sht)uld  be  considered  every  bit  as 
valuable  to  the  in.stitution  as  a  decision 
to  enroll  the  student,  if,  in  fact,  the 
student  and  the  institution  or  the 
program  are  not  a  good  match. 

As  discussed  in  the  NFRM,  the 
Department  also  is  awmre  of  schools  that 
have  devised  and  operated  grading 
policies  that  all  but  ensure  that  students 
who  enroll  will  graduate,  regardless  of 
their  academic  perft)rmance.  Thus,  as 
explained  in  comments  received  during 
and  following  the  November  2009 
Negotiated  Rulemaking  Meeting,  the 
Department  believes  tbiit  retaining  this 
safe  harbor  could  contribute  to  lowered 
admissions  standards,  mi.srepre.sented 
prr)gram  offerings,  lowered  academic 
progress  standards,  altered  attendance 
records,  and  a  lack  of  meaningful 
emphasis  on  academic  performance  and 
program  quality.  We  also  note  that 
recruiters  are  aware  that  many  of  the 
schools  that  woidd  be  most  affected  by 
the  removal  of  the  .safe  harbor  have  poor 
completion  rates — approximately  10  to 
2.5  percent. 

As  a  result,  if  the  safe  harbor  were 
retained,  in  order  for  recruiters  to  secure 
incentive  compensation,  they  would 
likely  need  to  enroll  even  more  marginal 
students,  and  make  even  greater 
unfounded  c.laims  about  a  program,  to 
increase  the  potential  that  some  will 
actually  complete  their  programs  of 
instruction.  And,  of  course,  there  is  the 
further  potential  for  unscrupulous 
actors  to  manipulate  the  process  to 
obtain  student  completions,  through 
grade  or  attendance  manipulation. 

Accordingly,  this  .safe  harbor 
ultimately  does  not  benefit  .students, 
andi)ecause  institutions  have  sufficient 
reasons  to  value  .student  retention  and 
completion  without  providing 
incentives  to  recruiters,  we  believe  it  is 
appropriate  to  remove  the  safe  harbor. 

We  disagree  with  the  commenter  who 
stated  that  removal  of  this  safe  harbor  is 
inconsistent  with  the  Administration’s 


goal  of  increasing  student  retention  in 
postsecondary  education.  In.stitutions 
should  not  need  this  safe  harbor  to 
demonstrate  their  commitment  to 
retaining  .students  within  their  program 
of  instruction. 

We  disagree  with  the  commenters 
who  indicated  that  incentive  payments 
under  this  safe  harbor  have  a  positive 
effect  on  a  student’s  educational 
experience.  There  is  nothing  about  the 
making  of  incentive  payments  to 
recruiters  based  upon  student  retention 
that  enhances  the  quality  of  a  student’s 
educational  experience  or  makes  it  more 
likely  a  student  will  complete  a 
program.  If  the  program  of  instruction 
has  value  and  is  appropriate  for  a 
student’s  needs,  a  student  will  likely 
enjoy  a  positive  educational  experience 
regardless  of  the  manner  in  which  the 
.student’s  recruiter  is  compensated, 
whereas  retention  bonuses  can  cau.se 
recruiters  to  pressure  students  to  remain 
enrolled  even  when  a  .student  is 
dissatisfied  with  a  program  or  is  eligible 
for  a  refund  of  charges  paid.  Rather  than 
providing  a  benefit  by  bolstering  the 
quality  of  students  that  are  enrolled, 
retention  of  the  safe  harbor  is  likely  to 
perpetuate  abu.ses  by  fostering 
(uirollment  and  retention  in  programs 
that  do  not  best  reflect  a  student’s  needs 
or  desires,  but  are  designed  to  .secure 
completion  of  the  programs  at  all  costs. 

Finally,  the  removal  of  this  safe 
harbor  would  not  permit  payments 
based  on  a  studfuit’s  employment  in  the 
field  of  study  after  graduation.  Here 
again,  the  potential  for. manipulation 
and  abu.se  is  significant.  The 
Department’s  experiemjs  has  shown  that 
some  institutions  pay  incentive 
compensation  to  recruiters  based  upon 
claims  that  the  students  whom  the 
recruiter  enrolled  graduated  and 
received  jobs  in  their  fields  of-study. 

Yet,  included  among  the  abu.ses  the 
Department  has  witnessed,  for  example, 
is  a  circumstance  where  the  institution 
counted  a  student  who  studied  culinary 
arts  and  was  working  in  an  entry-level 
position  in  the  fast  food  industry  as 
being  employed  in  his  field  of  study. 
Such  a  position  did  not  require  the 
student  to  purchase  a  higher  education 
‘credential.’  As  a  result,  we  believe  that 
paying  bonu.ses  to  recruiters  based  upon 
retention,  completion,  graduation,  or 
placement  should  be  considered  to 
violate  the  HEA  s  prohibition  on  the 
payment  of  incentive  compen.sation.” 

We  are  also  amending  our  response  to 
the  fourth  comment  under  the  Currant 
Safa  Harbors  heading.  Our  discussion 
and  response  to  this  comment  found  in 
the  third  column  on  page  66874  is 
amended  by  adding  the  following  after 
the  second  paragraph  of  our  di.scussion: 
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“In  further  response  to  commenters’ 
questions  about  whether  an  institution 
could  provide  incentive  compensation 
to  employees  in  college  diversity  offices 
who  recruit  minority  .students,  we  note 
that  the  HEA  prohibits  all  direct  or 
indirect  payments  of  incentive 
compensation  to  personnel  or  staff 
engaged  in  student  recruitment  and 
does  not  distinguish  between  incentives 
for  personnel  or  staff  recruitment 
actions  that  could  have  certain  effects, 
e.g.,  recruitment  of  a  well-qualified  or 
diverse  student  body.  The  prohibition 
thus  includes  a  prohibition  on  paying 
incentive  compensation  for  efforts  to 
promote  diversity  at  an  institution.  The 
Department's  objective  in  removing  all 
of  the  safe  harbors  is  to  separate  the 
meritorious  performance  of  all 
employees  from  an  enrollment-based 
compensation  system,  consistent  with 
the  statute’s  language,  regardless  of 
what  the  purpose  of  the  enrollment 
might  be. 

\Ve  al.so  wish  to  reiterate  that  the 
incentive  compensation  prohibition  is 
designed  to  protect  all  students  from 
receiving  undue  pressure  to  enroll  or  to 
graduate.  The  statute  and  the 
implementing  regulations  ban  all 
compensation  to  persons  and  entities 
that  direc:tly  or  indirectly  provide  an 
incentive  to  encourage  enrollment.  The 
incentive  compensation  ban  is  designed, 
among  other  things,  to  keep  students  of 
all  rac;es  and  backgrounds  from  being 
urged  or  cajoled  into  enrolling  in  a 
program  that  will  not  best  meet  their 
needs.  Minority  and  low  income 
students  are  often  the  targeted  audience 
of  recruitment  abuses,  and  our 
regulatory  changes  are  intended  to  end 
that  abusft.  It  is  our  expectation  and 
objective  that  enrollment  of  students, 
including  minority  students,  against 
their  best  educational  interests  would  be 
reduced  with  the  elimination  of 
improper  incentive  compensation. 

In  point  of  fact,  there  never  was  a  safe 
harbor  addressing  minority  recruitment; 
neither  the  prior  regulations  nor  these 
regulations  provided  a  change  in  this 
area.  Institutions  are  encouraged  to 
continue  to  enroll  all  students  in 
programs  of  instruction  that  are 
designed  to  promote  their  academic 
achievement  and  occupational  success. 
We  believe  our  regulations  encourage 
and  support  this  outcome.” 

List  of  Subjects 

34  CFR  Part  600 

Colleges  and  universities.  Foreign 
relations.  Grant  programs — education. 
Loan  programs — education.  Reporting 
and  recordkeeping  requirements. 
Student  aid.  Vocational  education. 


34  CFR  Part  602 

(Colleges  and  universities.  Reporting 
and  recordkeeping  requirements. 

34  CFR  Part  603 

Colleges  and  universities.  Vocational 
education. 

34  CFR  Part  668 

Administrative  practice  and 
procedure.  Aliens.  Colleges  and 
universities.  Consumer  protection. 

Grant  program.s — education.  Loan 
programs — education.  Reporting  and 
recordkeeping  requirements.  Selective 
Service  System,  Student  aid.  Vocational 
education. 

34  CFR  Part  682 

Administrative  practice  and 
proc:edure,  (Colleges  and  universities. 
Loan  programs — education.  Reporting 
and  recordkeeping  requirements. 
Student  aid.  Vocational  education. 

34  CFR  Part  685 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Loan  programs — education.  Reporting 
and  recordkeeping  requirements. 
Student  aid.  Vocational  education. 

34  CFR  Part  686 

Administrative  practice  and 
procedure.  Colleges  and  universities, 
Educ:ation,  Elementary  and  secondary 
education.  Grant  programs — education. 
Reporting  and  recordkeeping 
requiren^piits.  Student  aid. 

34  CFR  Part  690 

C,olleges  and  universities.  Education 
of  disadvantaged.  Grant  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

34  CFR  Part  691 

Colleges  and  universities.  Elementary 
and  secondary  education.  Grant 
programs — education.  Student  aid. 

Dated:  March  18,  2013. 

Ame  Duncan, 

Secretary  of  Education. 

(FR  Doc.  2013-06656  Filed  3-21-13;  8.45  anil 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[EPA-HQ-OPP-2011-1026;  FRL-9380-6] 

Banda  de  Lupinus  albus  doce  (BLAD); 
Exemption  From  the  Requirenfient  of  a 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 

SUMMARY:  This  regulation  e.stablishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  banda  de 
Lupinus  albus  doce  (BLAD).  a  naturally 
occurring  polypeptide  from  the 
catabolism  of  a  seed  storage  protein  (p- 
conglutin)  of  sweet  lupines  [Lupinus 
albus),  in  or  on  all  food  commodities 
when  applied  as  a  fungicide  and  used 
in  accordance  with  label  directions  and 
good  agricultural  practices.  On  behalf  of 
(’onsurno  Em  Verde  S.A.,  Bert  Volger  of 
Ceres  International  LLC  submitted  a 
petition  to  EPA  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA), 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  BLAD  under  the  FFDCA. 
DATES:  This  regulation  is  effective 
March  22,  2013.  Objections  and  requests 
for  hearings  must  be  received  on  or 
before  May  21,  2013,  and  must  be  filed 
in  accordance  with  the  instructions 
provided  in  40  CFR  part  178  (see  also 
Unit  l.C.  of  the  SUPPLEMENTARY 
INFORMATION). 

ADDRESSES:  The  docket  for  this  action, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-201  1-1026,  is 
available  at  http://wvi'w. regulations.gov 
or  at  the  Office  of  Pesticide  Programs 
Rtjgulatory  Public  Docket  (OPP  Docket) 
in  the  Environmental  Protection  Agency 
Docket  Center  (EPA/DC),  EPA  West 
Bldg.,  Rm.  3334,  1301  Constitution  Ave. 
NW.,  Washington,  DC  20460-0001.  The 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Public 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  OPP 
Docket  is  (703)  305-5803.  Please  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  http://www.epa.gov/dockets. 

FOR  FURTHER  INFORMATION  CONTACT: 
Menyon  Adams,  Biopesticides  and 
Pollution  Prevention  Division  (751  IP), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  347-8496;  email  address: 
adams.menyon@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  action  apply  to  me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  The  following 
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list  of  North  American  Industrial 
Classification  System  (NAICS)  codes  is 
not  intended  to  bo  exhaustive,  but  rather 
provides  a  guide  to  help  readers 
determine  whether  this  document 
applies  to  them.  Potentially  affected 
entities  may  include: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

B.  How  can  I  get  electronic  access  to 
other  related  information? 

You  may  access  a  frequently  updated 
electronic  version  of  40  CFR  part  180 
through  the  Government  Printing 
Office’s  e-CFR  site  at  http:// 
ecfr.gpoaccess.gov/cgi/tBext/text- 
idx?frc=ecfr&-tpl=/ecfrhrowse/Title4()/ 
4Utah  02. tpl.  To  access  the  OCSPP  test 
guidelines  referenced  in  this  document 
electronically,  please  go  to  http:// 
www.epa.gov/ocspp  and  select  “Test 
Methods  and  Guidelines.’’ 

C.  How  can  I  file  an  objection  or  hearing 
request? 

Under  FFDCA  section  408(g),  21 
U.S.C.  .346a(g),  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  also  request  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  CFR  |)art  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  numi)er  EPA-HQ- 
QPP-2bl  1-1026  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
objections  and  requests  for  a  hearing 
must  be  in  writing,  and  must  be 
received  by  the  Hearing  Clerk  on  or 
before  May  21.  2013.  Addre.sses  for  mail 
and  hand  delivery  of  objections  and 
hearing  requests  are  provid<?d  in  40  CFR 
178.25(b). 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  de.scribed  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  (excluding 
any  t^onfidential  Business  Information 
(CBl))  for  inclusion  in  the  public  docket. 
Information  not  marked  confidential 
pursuant  to  40  CFR  part  2  may  be 
disclosed  publicly  by  EPA  without  prior 
notice.  .Submit  the  non-CBl  copv  of  your 
objection  or  hearing  request,  identified 
by  doc;ket  ID  numbj^r  EPA-HQ-OPP- 
2011-102(t,  by  one  of  the  following 
methods; 

•  Federal  eBuleinaking  Portal:  http:// 
www.regulations.gov.  Follow  the  online 
instructions  for  submitting  comments. 
Do  not  submit  electronically  any 
information  you  consider  to  be  CBI  or 


other  information  who.se  disclosure  is 
restricted  by  statute. 

•  Mail:  OPP  Docket,  Environmental 
Protection  Agency  Docket  Center  (EPA/ 
DC),  (28221T),  1200  Pennsylvania  Ave. 
NVV.,  Washington.  DC  20460-0001. 

•  Hand  Delivery':  To  make  special 
arrangements  for  hand  delivery  or 
delivery  of  boxed  information,  please 
follow  the  instructions  at  http:// 
www.epa.gov/dockets/contacts.htm. 

Additional  instructions  on 
commenting  or  visiting  the  docket, 
along  with  more  information  about 
dockets  generally,  is  available  at 
http  ://www.  epa.gov/ dockets. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  14, 
2012  (77  FR  15012)  (FRL-933.5-9).  EPA 
issued  a  document  pursuant  to  IT’DCA 
section  408(d)(3),  21  U.S.C.  346a(d)(3), 
announcing  the  filing  of  a  pe.sticide 
tolerance  petition  (PP  1F7917)  by  Bert 
Volger  of  Ceres  International  LLC,  1087 
Heartsease  Drive,  We.st  Chester,  PA 
19382,  on  behalf  of  Con.sumo  Em  Verde 
S.A,  Biotecnologia  De  Plantas,  Parque 
'I’echnologico  de  Cantanhede,  Nucleo 
04.  Lote  2,  3060-197  Cantanhede, 
Portugal.  The  petition  reque.sted  that  40 
(T'’R  part  180  be  amended  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  BEAD.  This  notice  referenced  a 
summary  of  the  petition  prepared  by  ihe 
petitioner,  Bert  Volger  of  Ceres 
International  LLC  (on  behalf  of 
Consumo  Em  Verde  S.A.),  which  is 
available  in  the  docket  via  http:// 
www.regulations.gov.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

Section  408(c)(2)(A)(i)  of  FF’DCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  exemption  is  “safe.” 
.Section  408(c)(2)(A)(ii)  of  FFDC’A 
defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  w'ater  and  in 
residential  settings  but  does  not  include 
occupational  exposure.  Pursuant  to 
FFDCA  section  408(c)(2)(B),  in 
establishing  or  maintaining  in  effect  an 
exemption  from  the  requirement  of  a 
tolerance,  EPA  must  take  into  account 
the  factors  .set  forth  in  FFDCA  .section 
4()8(b)(2)((]).  w'hich  require  EP.\  to  give 
special  consideration  to  exposure  of 
infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 


tolerance  exemption  and  to  “ensure  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  the  pesticide 
chemical  residue  *  *  *”  Additionally. 
F'FDCA  section  408(b)(2)(D)  requires 
that  EPA  consider  “available 
information  concerning  the  cumulative 
effects  of  |a  particular  pesticide’s]  *  *  * 
residues  and  other  substances  that  have 
a  common  mechanism  of  toxicity.” 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pe.sticide  residues.  First, 

EPA  determines  the  toxicity  of 
pesticides.  .Second,  EPA  examines 
exposure  to  the  pe.sticide  thnnigh  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

III.  Toxicological  Profile 

Gonsistent  with  k’FDCA  section 
408(b)(2)(D),  EP.V  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action 
and  considered  its  validity, 
completeness  and  reliability,  and  the 
relationship  of  this  information  to 
human  risk.  EPA  also  considered 
available  information  concerning  the 
variability  of  the  .sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

BEAD,  used  as  a  fungicide,  is  a 
naturally  occurring  20  kilo  Dalton  (kDa) 
polypeptide  of  (f-conglutin  formed 
during  days  4  to  12  of  the  germination 
process  of  the  flowering  plant,  sw'eet 
lupines  [Lupinus  aihu.s).  It  is  also 
characterized  as  a  fragment  of  the  amino 
acid  .sequence  of  (J-conglutin  and  the 
main  storage  protein  in  sweet  lupines 
with  a  long  history  of  safe  use  in  human 
and  livestock  consumption  without  any 
adverse  effects.  (Ref.  1). 

Lupines  albus,  commonly  knowm  as 
white  or  sw'eet  lupine  or  lupin,  is  a 
member  of  the  genus  Lupinus  in  the 
family  of  Fabaceae.  Lupines  albus 
contains  the  full  range  of  essential 
amino  acids  and  for  hundreds  of  years 
has  been  widely  cultivated  worldwide' 
for  example,  in  the  Mediterranean  Basin 
and  also  Egypt,  .Sudan,  Ethiopia,  Syria, 
Gentral  and  Western  Europe,  the  United 
.States  and  South  Amerii.a,  Tropical  and 
.Southern  Africa,  Russia  and  the 
Ukraine.  (Ref.  1). 

BEAD  is  directly  extracted  from  the 
tlowering  plant,  .sweet  lupines.  It  has  a 
dark  brown  color  with  a  sweet  odor  and 
is  60%  biodegradable  w'ithin  14  days 
after  ajrplication.  (Ref.  1).  Data 
submitted  and  review'ed  by  the  Agency 
demonstrate  that  BEAD  has  a  nontoxic 
mode  of  action  in  that  it  binds  to  chitin. 
a  major  component  of  the  fungal  cell 
w'all,  thereby  inhibiting  any  fungal 
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growth.  (Ref.  1).  More  specifically, 

BLAD  degrades  chitin  by  catalyzing  and 
successfully  removing  the  N-acetvl-D- 
glucosamine  terminal  monomers, 
resulting  in  the  destruction  of  the  fungal 
cells.  (Ref.  1). 

All  of  the  data  requirements  to 
support  a  tolerance  exemption  were 
fulfilled  by  the  applicant.  FPA 
concluded  that  the  data  are  acceptable 
and  no  additional  data  are  required.  No 
acute,  subchronic,  or  chronic  toxicity 
endpoints  were  identified  in  guideline 
studies  or  in  data  obtained  from  open 
technical  literature.  Moreover,  BLAD  is 
not  a  mutagen,  and  is  not  a 
developmental  toxicant.  There  are  no 
known  effects  on  endocrine  systems  via 
oral,  dermal,  or  inhalation  exposure. 

(Ref.  1). 

Summaries  of  the  toxicological  data 
submitted  by  the  petitioner  in  support 
of  this  tolerance  exemption  follows: 

.Acute  toxicity.  Acute  toxicity  studies 
confirm  BLAD’s  low'  toxicity  profile  for 
all  routes  of  exposure.  For  more 
information  about  the  Toxicity 
('.ategories  mentioned  in  the  summaries 
directly  below  refer  to  40  CFR  156.62. 

1.  The  acute  oral  median  lethal  dose 
(LUv))  in  rats  was  greater  than  5,000 
milligrams  per  kilogram  of  bodyweight 
(mg/kg/bw't).  There  w’ere  no  observed 
toxicological  effects  on  the  test  subjects 
in  the  acute  oral  study  submitted  by  the 
petitioner.  BLAD  is  cla.ssified  as 
Toxicity  Category  IV  for  acute  oral 
toxicity.  (Harmonized  Guideline 
870.1100;  Master  Record  Identification 
(MRID)  No.  48587904).  (Ref.  1). 

2.  The  acute  dermal  LDso  in  rats  w'as 
greater  than  2,000  mg^g/bwt.  BLAD  is 
classified  as  Toxicity  Category  Ill  for 
acute  dermal  toxicity.  (Harmonized 
Guideline  870.1200;  MRID  No. 
48587905).  (Ref.  1). 

3.  The  acute  inhalation  median  lethal 
concentration  (Lf^so)  was  greater  than 
5.34  milligrams  per  liter  (mg/L)  in  rats 
and  showed  no  significant  inhalation 
toxicity.  BLAD  is  classified  as  Toxicity 
Category  IV  for  acute  inhalation  toxicity. 
(Harmonized  Guideline  870.1300;  MRID 
No.  48587906).  (Ref.  1). 

4.  A  primary  eye  irritation  study  on 
rabbits  indicates  that  BLAD  is  mildly 
irritating  to  the  eye.  BLAD  is  classified 
as  Toxicity  (Category  III  for  primary  eye 
irritation.  (Harmonized  Guideline 
870.2400;  MRID  No.  48587907).  (Ref.  1). 

5.  A  skin  irritation  study  on  rabbits 
indicates  that  BLAD  is  mild  to  slightly 
irritating  to  the  skin.  BLAD  is  classified 
as  Toxicity  (Category  IV  for  primary 
dermal  irritation.  (Harmonized 
Guideline  870.2500;  MRID  No. 
48587908).  (Ref.  1). 

6.  Data  indicate  that  BLAD  is  not  a 
contact  dermal  sensitizer.  (Harmonized 


Guideline  870.2600;  MRID  No. 

48587909).  (Ref.  1). 

Scientific  rationale  and  public 
literature  were  provided  to  fulfill  the 
following  data  requirements;  90-Day 
Oral  (Harmonized  Guideline  870.3100), 
90-Day  Dermal  (Harmonized  Guideline 
870.3250),  90-Day  Inhalation 
(Harmonized  Guideline  870.3465), 
Prenatal  Development  (Harmonized 
(iuideline  870.3700),  Bacterial  Reverse 
Mutation  Test  (Harmonized  Guideline 
870.5100),  In  vitro  Mammalian 
Chromosome  Aberration  (Harmonized 
Guideline  870.5375).  (Ref.  1). 

According  to  the  acceptable  scientific 
information  submitted  in  lieu  of  a  study 
in  .satisfying  the  data  requirements 
provifled  to  EPA  (MRID  No’s. 
485879109-48587914),  BLAD  has  the 
following  properties  and  characteristics: 

i.  BLAD  is  used  in  human  and  animal 
nutrition  as  a  food  and  feed  item;  and 

ii.  BLAD  has  a  nontoxic  mode  of 
action  against  fungal  pests  and  60%  is 
biodegradable  within  14  days  in  the 
environment,  thereby  minimizing  any 
potential  for  toxic  risk,  such  that  there 
is  no  concern  for  potential  exposure. 

(Ref.  1). 

Additionally.  EPA  reviewed  studies 
pertaining  to  the  chronic  exposure  of 
lupine  products.  One  study  of  the 
potential  reproductive  and 
developmental  toxicity  of  lupin  protein 
was  identified  in  the  literature  (Ref.  2). 
Dietary  administration  of  20%  lupin 
protein  i.solated  from  Lupinus  aihus 
administered  to  3  generations  of  rats  for 
270  days  each  (providing  7  to  35.4 
grams  lupin  protein/kg/bwt/day  over 
the  study  duration)  was  reported  to 
result  in  significantly  decreased  relative 
liver  weights  in  both  sexes  in  the  second 
and  third  generation  rats;  however, 
these  changes  were  not  accompanied  by 
any  histological  changes.  No  other 
effects  on  organ  weights  occurred,  and 
the  lupin  protein  was  reported  to  have 
no  effect  on  either  fertility  or 
reproductive  parameters  in  any  of  the 
generations  (Ref.  2).  Studies  of  the 
mutagenic/genotoxic  potential  of  lupin 
or  its  fractions  were  not  identified  in  the 
literature,  nor  were  traditional 
carcinogenicity  studies;  however, 
chronic  life-time  studies  (i.e.,  700  and 
800  days)  in  rats  did  not  reveal  any 
evidence  of  carcinogenicity  in  lupin- 
treated  animals,  and  no  signs  of  toxicity 
or  decreases  in  body  weight  occurred 
(Refs.  3  and  4). 

IV.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDGA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 


occupational  exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  u.se  in  gardens,  lawns,  or 
ijuildings  (residential  and  other  indoor 
uses). 

A.  Dwlary' Exposure 

Dietary  risks  to  humans  are 
considered  negligible,  based  on  the  lack 
of  dietary  toxicological  endpoints  for 
BLAD  and  its  nontoxic  mode  of  action 
as  a  fungicide.  No  acute,  subchronic, 
mutagenic,  immuntitoxic, 
developmental,  or  chronic  dietary 
hazards  were  identified  in  the  studies 
and  information  .submitt<‘d  to  support 
this  exemption  from  the  requirement  of 
a  tolerance.  Based  on  BLAD’s  lack  of 
dietary  toxicity  hazards  for  mammals, 
no  dietary  exposure  conc:(!rn.s  are 
expected. 

1.  Food.  While  the  propo.sed  use 
pattern  may  result  in  dietary  exposure 
with  possible  residues  in  or  on 
agricultural  commodities,  minimal  to  no 
risk  is  expected  for  the  general 
population,  including  infants  and 
children,  or  animals  because  BLAD  has 
low  toxicity,  has  a  history  of  safe 
consumption  and  degrades  rapidly. 

2.  Drinking  water  exposure.  The 
potential  for  transfer  of  BLAD  to  surface 
or  ground  water  as.sociated  with 
intended  use  applications  is  considered 
minimal  to  non-existent  due  to  the  low 
application  rate  and  rapid 
biodegradation  of  BLAD.  In  the  unlikely 
event  that  residues  of  BLAD  in  water 
exceed  currently  existing  background 
levels,  the  toxicity  data  demonstrate  a 
lack  of  toxicity  by  the  oral  rout<!  of 
exposure. 

B.  Other  Non-Occupational  Exposure 

Non-occupational  exposure  is  not 
expected  becau.se  BLAD  will  not  be 
applied  in  residential  .settings.  BLAD  is 
applied  directly  to  food  commodities 
and  degrades  rapidly  after  application. 

1.  Dermal  exposure.  No  non- 
occupational  dermal  exposures  are 
expected  to  result  from  tbe  agricultural 
uses  of  BLAD.  Any  dermal  exposure  is 
expected  to  be  occupational  in  nature. 

2.  Inhalation  exposure.  No  non- 
occupational  inhalation  exposures  are 
expected  to  result  from  the  agricultural 
uses  of  BLAD.  Any  inhalation  exposure 
is  expected  to  be  occupational  in  nature. 

V.  Cumulative  Effects  From  Substances 
With  a  Common  Mechanism  of  Toxicity 

Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance  exemption,  EPA  consider 
“available  information  concerning  the 
cumulative  effects  of  [a  particular 
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pesticide’s]  *  *  *  residues  and  other 
substances  that  have  a  common 
mechanism  of  toxicity.” 

EI’A  has  not  found  BLAD  to  share  a 
common  mechanism  of  toxicity  with 
any  other  substances,  and  BLAD  does 
not  appear  to  produce  a  toxic  metabolite 
produced  by  other  substances.  For  the 
purposes  of  this  tolerance  action, 
therefore,  EPA  has  assumed  that  BLAD 
does  not  have  a  common  mechanism  of 
toxicity  with  other  substances.  For 
information  njgarding  EPA’s  efforts  to 
determine  chemicals  that  have  a 
common  mechanism  of  toxicity  and  to 
evaluate  the  cumulative  effects  of  such 
chemicals,  see  EPA’s  Web  site  at 
http://  vnviv.  cpa  .gov/pesticides/ 
cumulative. 

VI.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

FFDCA  section  408(h)(2)(C)  provides 
that,  in  considering  the  establishment  of 
a  tolerance  or  tolerance  exemption  for  a 
pesticide  chemical  residue,  EPA  shall 
assess  the  available  information  about 
consumption  patterns  among  infants 
and  children,  special  susceptibility  of 
infants  and  children  to  pesticide 
chemical  residues,  and  the  cumulative 
effects  on  infants  and  children  of  the 
residues  and  other  substances  with  a 
common  mechanism  of  toxicity.  In 
addition,  FFIX^A  section  4()8(b)(2)(C) 
provides  that  EPA  shall  apply  an 
additional  tenfold  (lOX)  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure,  unless  EPA  determines 
that  a  different  margin  of  safety  will  be 
safe  for  infants  and  children.  'Phis 
additional  margin  of  safety  is  commonly 
referred  to  as  the  Food  Quality 
Protection  Act  Safety  Factor.  In 
applying  this  provision,  EPA  either 
retains  the  default  value  of  lOX.  or  u.ses 
a  different  additional  safety  factor  when 
reliable  data  are  available  to  support  the 
choice  of  a  different  safety  factor. 

The  acute,  subchronic,  and 
developmental  foxicity  data  discus.sed 
in  Unit  Ill.  indicate  that  BLAD  has 
negligible  toxicity.  In  addition,  BLAD  is 
used  in  human  and  animal  nutrition  as 
a  food  and  feed  item,  has  a  nontoxic 
mode  of  action  against  fungal  pests,  and 
rapidly  degrades  in  the  environment. 
EPA  therefore  concludes  that  there  are 
no  threshold  effects  of  concern  to 
infants,  children,  or  adults  when  BLAD 
is  applied  as  a  fungicide  and  used  in 
accordance  with  label  directions  and 
good  agricultural  practices.  As  a  result, 
EPA  concludes  that  no  additional 
margin  of  exposure  (safety)  is  necessary. 


Moreover,  based  on  the  same  data  and 
EPA  analysis  as  presented  directly 
above,  EPA  is  able  to  conclude  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  the  U.S.  population, 
including  infants  and  children,  from 
aggregate  exposure  to  the  residues  of 
BLAD  when  it  is  applied  as  fungicide 
and  used  in  accordance  with  label 
directions  and  good  agricultural 
practices.  Such  exposure  includes  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.  EPA  has  arrived  at 
this  conclusion  because,  considered 
collectively,  the  data  and  information 
available  on  BLAD  do  not  demonstrate 
toxic  potential  to  mammals,  including 
infants  and  children. 

VII.  Other  Considerations 

A.  Analyiical  Enforcement  Methodology 

An  analytical  method  is  not  required 
for  enforcement  purposes  for  the 
reasons  stated  above  and  because  EPA  is 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  without  any 
numerical  limitations. 

B.  International  Residue  Limits 

In  making  its  tolerance  decisions,  EPA 
.seeks  to  harmonize  U.S.  tolerances  with 
international  standards  whenever  • 
possible,  consistent  with  U.S.  food 
safety  standards  and  agricultural 
practices.  In  this  context,  EPA  considers 
the  international  maximum  residue 
limits  (MRLs)  established  by  the  Codex 
Alimentarius  Commission  (Codex),  as 
required  by  FFDCA  section  408(b)(4). 
The  Codex  Alimentarius  is  a  joint 
United  Nations  Food  and  Agriculture 
Organization/World  Health 
Organization  food  standards  program, 
and  it  is  recognized  as  an  international 
food  safety  standards-setting 
organization  in  trade  agreements  to 
which  the  United  States  is  a  party.  EPA 
may  establish  a  tolerance  that  is 
different  from  a  Codex  MRL;  however, 
FFDCA  .section  408(b)(4)  requires  that 
EPA  explain  the  reasons  for  departing 
from  the  Codex  level. 

The  Codex  has  not  established  a  MRL 
for  BLAD. 

VIII.  Conclusions 

EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  the  U.S.  population,  including 
infants  and  children,  from  aggregate 
exposure  to  residues  of  BLAD. 

Therefore,  an  exemption  from  the 
requirement  of  a  tolerance  is  e.stablished 
for  residues  of  BLAD,  a  naturally 
occurring  polypeptide  from  the 
catabolism  of  a  seed  storage  protein  ((J- 
conglutin)  of  sweet  lupines  (Lupinus 


aihus),  in  or  on  food  commodities  when 
applied  as  a  fungicide  and  used  in 
accordance  with  label  directions  and 
good  agricultural  practices. 
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X.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  EPA. 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  128Bfi,  entitled  “Regulatory 
Planning  and  Review”  (58  FR  517.35, 
October  4,  1993).  Becau.se  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866,  this  final  rule  is 
not  subject  to  Executive  Order  13211. 
entitled  “Actions  Concerning 
Regulations  That  Significantly  Affect 
Fmergy  Supply,  Distribution,  or  U.se”  (66 
FR  28355,  May  22,  2001),  or  Executive 
Order  13045,  entitled  “Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23,  1997).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  nor  does  it  require 
any  special  considerations  under 
Executive  Order  12898,  entitled 
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“Federal  Actions  to  Addre.ss 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations”  (59  P'R  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  FFDC^A  section  408(d),  such  as 
the  tolerance  exemption  in  this  final 
rule,  do  not  require  th<i  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  60i  el  seq.),  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes. 

As  a  result,  this  action  does  not  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  FFDCA  section  408(n)(4).  As  such, 
EPA  has  determined  that  this  action  will 
not  have  a  substantial  direct  effect  on 
States  or  tribal  governments,  on  the 
relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  Government  and  Indian 
tribes.  Thus,  EPA  has  determined  that 
Executive  Order  13132,  entitled 
"Federalism”  (64  FR  43255,  August  10, 
1999),  and  Executive  Order  13175, 
entitled  “Consultation  and  Coordination 
with  Indian  Tribal  Governments”  (65  FR 
67249,  November  9,  2000),  do  not  apply 
to  this  final  rule.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  11  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (2  U.S.C.  1501  el  seq.). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
EPA  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  (15  U.S.C.  272  note). 

XI.  Congressional  Review  Act 

Pursuant  to  the  Congressional  Review 
Act  (5  U.S.C.  801  et  seq.),  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  “major 
rule”  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
recpiirements. 


Dated:  February  29,  2013. 

Steven  Bradbury. 

Director,  Office  of  Pesticide  Progninis. 

Therefon;,  40  CFR  chapter  1  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346a  and  371. 

■  2.  Add  §  180.1319  to  subpart  D  to  read 
as  follows: 

§  1 80. 1 31 9  Banda  de  Lupinus  albus  doce 
(BLAD);  exemption  from  the  requirement  of 
a  toierance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  e.stablished  for  the 
residues  of  Banda  de  Lupinus  albus 
doce  (BLAD),  a  naturally  occurring 
polypeptide  from  the  catabolism  of  a 
.seed  storage  protein  (p-conglutin)  of 
sweet  lupines  [Lupinus  albus),  in  or  on 
all  food  commodities  when  applied  as  a 
fungicide  and  used  in  accordance  with 
label  directions  and  good  agricultural 
practices. 

IFR  Doi..  2013-<)fi68:<  Filod  3-21-13;  8:4.S  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No.  06-154;  FCC  12-116] 

2006  Biennial  Regulatory  Review — 
Revision  of  the  Commission's  Rules 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  announcement  of 
effective  date. 

SUMMARY:  In  this  document,  the 
Commission  announces  that  the  Office 
of  Management  and  Budget  (OMB)  has 
approved,  for  a  period  of  three  years,  the 
information  collection  associated  with 
the  revision  of  the  Commission’s  2006 
Biennial  Regulatory  Review,  Report  and 
Order.  This  notice  is  consistent  with  the 
Report  and  Order,  which  stated  that  the 
Commission  w'ould  publish  a  document 
in  the  Federal  Register  announcing 
OMB  approval  and  the  effective  date  of 
the  requirements. 

DATES:  The  amendments  to  47  CFR 
25.110  and  25.137,  published  at  78  FR 
8417,  February  6,  2013,  are  effective 
March  22,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

VVilliam  Bell,  Satellile'Uivision, 
International  Bureau,  at  (202)  418-0741, 
or  via  email  at  WilIiani.Bell@fcc.gov. 


SUPPLEMENTARY  INFORMATION:  This 
document  announces  that,  on  February 
6,  2013,  OMB  approved,  for  a  period  of 
three  years,  the  information  collection 
requirements  contained  in  the 
(Commission’s  Report  and  Order,  FCC 
12-116,  published  at  78  FR  8417, 
February  6,  2013.  The  OMB  (Control 
Number  is  3060—0678.  The  Commi.ssion 
publishes  this  notice  as  an 
announcement  of  the  effective  date  of 
the  requirements. 

Synopsis 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  FCC  is  notifying  the  public  that  it 
received  OMB  approval  on  February  6, 
2013,  for  the  information  collection 
requirements  contained  in  the 
Commission’s  rules  at  47  CFR  25.110 
and  25.137. 

Under  5  CFR  part  1320,  an  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
current,  valid  (JMB  Control  Number. 

No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  current,  valid  OMB  Control 
Number.  The  OMB  Control  Number  is 
3060-0678. 

The  foregoing  notice  is  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  October  1,  1995, 
and  44  U.S.C.  3507. 

The  total  annual  reporting  burdens 
and  costs  for  the  respondents  are  as 
follows: 

OMB  Control  No.:  3060-0678. 

OMB  Approval  Date:  March  13,  2013. 

OMB  Expiration  Dote:  March  31, 

2016. 

Title:  Part  25  of  the  I'ederal 
Communications  Commission’s  Rules 
Governing  the  Licensing  of,  and 
Spectrum  Usage  by.  Commercial  Earth 
Stations  and  Space  Stations. 

Form  No.:  FCC  Form  312;  Schedule  S. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,248 
respondents:  1,248  responses. 

Estimated  Time  per  Response:  0.25- 
22  hours  per  response. 

Frequency  of  Response:  On  occasion 
and  annual  reporting  requirements; 
third-party  disclosure  requirement; 
recordkeeping  requirement. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  for  this  collection  is  contained 
in  47  U.S.C.  154,  301,  302,  303,  307, 

309,  332  and  705  unless  otherwise 
noted. 

Total  Annual  Burden  Hours:  9,765 
hours. 

Total  Annual  Cost  Burden: 
$22,375,860. 
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Privacy  Act  Impact  Assessment:  No 
impact{s). 

Nature  and  Extent  of  Confidentiality: 
In  general,  there  is  no  need  for 
confidentiality  with  this  collection  of 
information. 

Needs  and  Uses:  On  September  28, 
2012,  the  Federal  Communications 
Commission  (“Commission”)  released  a 
Report  and  Order  (R&O)  titled,  “In  the 
Matter  of  2006  Biennial  Regulatory 
Review — Revision  of  Part  25,”  FCC  12- 
116.  With  two  exceptions,  the 
amendments  are  non-substantive;  that 
is,  they  neither  impose  new 
requirements  nor  eliminate  or  alter 
existing  requirements.  The  two 
substantive  amendments  adopted  in  the 
R&O  do  not  increase  paperwork 
burdens.  Therefore,  the  number  of 
respondents,  number  of  responses, 
annual  burden  hours  and  annual  costs 
haye  not  been  amended  from  the 
previous  submission  to  the  Office  of 


Managernent  and  Budget  (OMB)  on 
September  2,  2010, 

In  this  Report  and  Order,  the 
Commission  amended  various 
provisions  of  Part  25  of  its  rules 
pertaining  to  licensing  and  operation  of 
satellite  service  radio  stations.  Among 
other  things,  the  Commission  added 
definitions  for  several  technical  terms 
that  appear  in  Part  25  but  are  not 
defined  there,  and  it  deleted  definitions 
of  terms  that  are  not  used  in  Part  25. 
The  Commission  also  eliminated 
redundant  text  from  several  rule 
sections,  revised  the  wording  of  other 
provisions  that  were  ambiguous  or 
unduly  confusing,  updated  cross- 
references  to  Commission  rules  or 
recommendations  of  the  Internationa) 
Telecommunication  Union  (ITU),  and 
corrected  grammatical,  spelling,  and 
typographical  errors.  The  two 
substantive  amendments  the 
Commission  adopted  in  this  Report  and 


Order  amended  the  rules  in  minor  ways 
by:  (1)  Eliminating  requirements  to 
identify  a  radio  service  and  station 
location  in  correspondence  in  47  CFR 
25.110  and  (2)  codifying  an  established 
practice  of  allowing  applicants  to  cross- 
reference,  rather  than  re-submit, 
previously  filed  information  regarding 
non-U.S.-licensed  satellites  in  47  CFR 
25.137.  Collectively,  the  changes 
adopted  in  this  Report  and  Order  will 
facilitate  preparation  of  earth  and  space 
station  applications,  promote 
compliance  with  the  Commission’s 
operating  rules,  and  ease  administrative 
burdens  for  applicants,  licensees,  and 
the  Commission. 

Federal  Communications  Commission. 

Gloria  ).  Miles, 

Federal  Register  Liaison,  Office  of  the 
Secretary,  Office  of  Managing  Director. 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

[Docket  No.  FCIC- 12-0008] 

RIN  0563-AC38 

Common  Crop  Insurance  Regulations; 
Arizona-Califomia  Citrus  Crop 
insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Common  Crop  Insurance 
Regulations,  Arizona-California  Citrus 
Crop  Insurance  Provisions.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes,  to  clarify 
existing  policy  provisions  to  better  meet 
the  needs  of  policyholder,  and  to  reduce 
vulnerability  to  program  fraud,  w’aste, 
and  abuse.  The  proposed  changes  will 
be  effective  for  the  2015  and  succeeding 
crop  years. 

DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  April  22,  201.3 
and  will  be  considered  when  the  rule  is 
to  be  made  final. 

ADDRESSES:  FCIC  prefers  that  comments 
be  submitted  electronically  through  the 
Federal  eRulemaking  Portal.  You  may 
submit  comments,  identified  by  Docket 
ID  No.  FCIC-1 2-0008,  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Director,  Product 
Administration  and  Standards  Division, 
Risk  Management  Agencj',  United  States 
Department  of  Agriculture,  P.O.  Box 
419205,  Kansas  City,  MO  64133-6205. 

All  comments  received,  including 
those  received  by  mail,  will  be  posted 
without  change  to  http:// 
Hww.reguJations.gov,  including  any 
personal  information  provided,  and  can 
be  accessed  by  the  public.  All  comments 
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must  include  the  agency  name  and 
docket  number  or  Regulatory 
Information  Number  (RIN)  for  this  rule. 
For  detailed  instructions  on  submitting 
comments  and  additional  information, 
see  http://H'Hw.regu!ations.gov.  If  you 
are  submitting  comments  electronically 
through  the  Federal  eRulemaking  Portal 
and  want  to  attach  a  document,  we  ask 
that  it  be  in  a  text-based  format.  If  you 
want  to  attach'a  document  that  is  a 
scanned  Adobe  PDF  File,  it  must  be 
scanned  as  text  and  not  as  an  image, 
thus  allowing  FCIC  to  search  and  copy 
certain  portions  of  your  submissions. 

For  questions  regarding  attaching  a 
document  that  is  a  .scanned  Adobe  PDF 
file,  please  contact  the  RMA  Web 
Content  Team  at  (816)  823—4694  or  by 
email  at  rmaweb.content@rma.usda.gov. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  for  any  dockets  by  the  name  of 
the  person  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  the 
complete  User  Notice  and  Privacy 
Notice  for  Regulations.gov  at  http:// 
Hww.reguIations.gov/ttfprivacyNotice. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Hoffmann,  Director,  Product 
Administration  and  Standards  Division, 
Risk  Management  Agency,  United  States 
Department  of  Agriculture,  Beacon  - 
Facility,  Stop  0812,  Room  421,  P.O.  Box 
419205,  Kansas  City,  MO  64141-6205, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not-significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore,  it 
has  not  been  reviewed  by  the  OMB. 

Paperwork  Reduction  Act  of  1995 

Pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  collections  of 
information  in  this  rule  have  been 
approved  by  OMB  under  control 
number  0563-0053. 

E-Govemment  Act  Compliance 

FCIC  is  committed  to  complying  with 
the  E-Government  Act  of  2002,  to 
promote  the  use  of  the  Internet  and 
other  information  technologies  to 
provide  increased  opportunities  for 
citizen  access  to  Government 


information  and  services,  and  for  other 
purposes. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 

This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
II  of  the  UMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  13132 

It  has  been  determined  under  .section 
1(a)  of  Executive  Order  13132, 
Federalism,  that  this  rule  does  not  have 
sufficient  implications  to  warrant 
consultation  with  the  States.  The 
provisions  contained  in  this  rule  will 
not  have  a  .substantial  direct  effect  on 
States,  or  on  the  relation.ship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Executive  Order  13175 

This  rule  has  been  reviewed  in 
accordance  with  the  requirements  of 
Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments.  The  review  reveals  that 
this  regulation  will  not  have  substantial 
and  direct  effects  bn  Tribal  governments 
and  will  not  have  significant  Tribal 
implications. 

Regulatory  Flexibility  Act 

FCIC  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Program  requirements  for  the 
Federal  crop  insurance  program  are  the 
same  for  all  producers  regardless  of  the 
size  of  their  farming  operation.  For 
instance,  all  producers  are  required  to 
submit  an  application  and  acreage 
report  to  e.stablish  their  insurance 
guarantees  and  compute  premium 
amounts,  and  all  producers  are  required 
to  submit  a  notice  of  loss  and 
production  information  to  determine  the 
amount  of  an  indemnity  payment  in  the 
event  of  an  insured  cause  of  crop  loss. 
Whether  a  producer  has  10  acres  or 
1000  acres,  there  is  no  difference  in  the 
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kind  of  information  collected.  To  ensure 
crop  insurance  is  available  to  small 
entities,  the  Federal  Crop  Insurance  Act 
authorizes  FCIC]  to  waive  collection  of 
administrative  fees  from  limited 
resourcx*  farmers.  FCIC  believes  this 
waiver  helps  to  ensure  that  small 
entities  are  given  the  same  opportunities 
as  large  entities  to  manage  their  risks 
through  the  use  of  croj)  insurance.  A 
Regulatory  Flexibility  Analysis  has  not 
been  prepared  since  this  regulation  does 
not  have  an  impact  on  small  entities, 
and.  therefore,  this  regulation  is  exempt 
from  the  provisions  of  the  Regulatory 
Flexibility  Act  (.5  IJ.S.C.  605). 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  (]FR 
part  3015,  subpart  V,  published  at  48  FR 
20115,  June  24,  1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provi.sions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  law's  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  With  respect  to 
any  direct  action  taken  by  FCK’  or 
action  by  FCIC  directing  the  insurance 
provider  to  take  .specific  action  under 
the  terms  of  the  crop  insurance  policy, 
the  administrative  appeal  provisions 
published  at  7  CFR  part  11,  or  7  CFR 
part  400,  subpart  J  for  determinations  of 
good  farming  practices,  as  applicable, 
must  be  exhausted  before  any  action 
against  F’CK^  for  judicial  review'  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
(juality  of  the  human  environment, 
health,  or  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  proposes  to  amend  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457)  by  revising  §457.121  Arizona- 
California  Citrus  Crop  Insurance 
Provisions,  to  be  effective  for  the  2015 
and  succeeding  crop  years.  Several 
requests  have  been  made  for  changes  to 


improve  the  insurance  coverage  offered, 
address  program  integrity  issues, 
simplify  program  administration,  and 
improve  clarity  of  the  policy  provisions. 

Some  of  the  pniposed  changes  are  a 
result  of  the  United  States  Department 
of  Agriculture  (USDA)  Acreage  Crop 
Reporting  Streamlining  Initiative,  which 
has  an  objective  of  using  common 
standardized  data  and  terminology  to 
consolidate  and  simplify  reporting 
requirements  for  farmers.  USDA  has 
made  a  concerted  effort  to  standardize 
terms  betw'een  agencies  as  much  as 
possible  to  allow  the  sharing  of  data, 
thereby  reducing  the  burden  on 
producers  in  reporting  their 
information.  Many  of  the  changes 
proposed  in  this  rule  are  a  part  of  that 
effort.  As  part  of  this  initiative  FCIC  is 
proposing  to  change  the  term  “crop”  to 
“citrus  fruit  commodity”  and  to  rename 
the  “citrus  fruit  commodities”  to  be 
consistent  with  the  crop  names  used  by 
other  USDA  agencies.  This  change  will 
allow'  information  to  be  .shared  among 
agencies,  thereby  relieving  producers  of 
the  burden  of  reporting  th^same 
information  multiple  times.  The 
addition  of  the  term  “citrus  fruit  group” 
is  intended  to  negate  the  impact  of 
changes  to  “citrus  fruit  commodity” 
names  on  coverage  levels,  unit 
structure,  and  administrative  fees.  The 
“citrus  fruit  groups”  for  each  “citrus 
fruit  commodity”  will  be  listed  in  the 
Special  Provisions.  The  “citrus  fruit 
groups”  will  be  the  basis  for 
determining  coverage  levels  and 
identifying  the  insured  crop.  The.se 
proposed  changes  are  expected  to  result 
in  no  change  from  the  current  basis  by 
which  coverage  levels  are  selected,  basic 
units  are  e.stablished,  and  administrative 
fees  are  assessed. 

To  be  consistent  w'ith  the  objectives  of 
the  Acreage  Crop  Reporting 
Streamlining  Initiative,  F(3C  is  planning 
to  replace  the  category  of  “type”  in  the 
actuarial  documents  with  four 
categories  named  “commodity  type,” 
“class,”  “subcla.ss,”  and  “intended 
u.se.”  FCIC  is  also  planning  to  replace 
the  category  of  “practice”  in  the 
actuarial  documents  with  four 
categories  named  “cropping  practice,” 
“organic  practice,”  “irrigation  practice,” 
and  “interval.”  Proposed  changes  to  the 
Arizona-California  Citrus  Crop 
Prov'isions,  such  as  replacing  references 
to  the  term  “type”  with  the  term 
“commodity  type”  will  provide  an 
avenue  for  this  transition. 

The  proposed  changes  are  as  follows; 

1.  FCIC  proposes  to  remove  the 
paragraph  immediately  preceding 
section  1  which  refers  to  the  order  of 
priority  in  the  event  of  a  conflict.  This 
same  information  is  contained  in  the 


Basic  Provisions.  Therefore,  it  is 
duplicative  and  shoidd  be  removed  in 
the  Arizona-California  Citnis  Crop 
Insurance  Provisions. 

FC.IC  proposes  to  remove  all  section 
titles  of  the  Basic  Provisions.  This 
information  is  currently  contained  in 
panmthesis  following  references  to 
section  numbers  of  the  Basic  Provisions 
throughout  the  Arizona-California 
Citrus  Crop  Insurance  Provisions. 

2.  Section  1 — FC3C  proposes  to  revise 
the  definition  of  “carton”  to  allow  the 
container  size  and  weight  to  be  changed 
by  the  Special  Provisions.  This  will 
provide  flexibility  to  update  these 
figures  as  industry  standards  change. 

This  will  also  allow  standards  to  be 
added  through  the  Special  Provisions 
for  any  other  citrus  fruit  commodities  , 
designated  as  insurable  in  the  actuarial 
documents.  FCIC  propo.ses  to  revise  the 
list  of  “citrus  fruit  commodities”  to 
align  W'ith  the  |)roposed  “citrus  fruit 
commodity”  names. 

FCIC  proposes  to  remove  the 
definition  of  “crop”  and  replace  it  with 
a  definition  of  “citrus  fruit  commodity” 
since  insurable  commodities  are 
identified  in  the  actuarial  documents. 
FCIC  proposes  to  replace  the  term 
“crop”  with  the  term  “citrus  fruit 
commodity”  where  appropriate 
throughout  the  Crop  Provisions. 
However,  in  .some  places  the  term 
“crop”  will  be  changed  to  “insured 
crop”  or  “agricultural  commodity” 
which  are  defined  in  the  Basic 
Provisions  or  the  term  “crop”  may  be 
retained  if  using  the  common  meaning. 
The  current  definition  of  “citrus  fruit 
crop”  states  that  the  crops  are  listed  in 
the  Special  Provisions.  Adding  the 
“citrus  fruit  commodity”  names  to  the 
Arizona-California  Crop  Insurance 
Provisions  w'ill  make  it  easier  to 
determine  the  crops  that  are  insurable 
under  the  Arizona-California  Citrus 
Crop  Insurance  Provisions.  In  .some 
cases,  the  new  “citrus  fruit 
commodities”  will  result  in  .several  of 
the  current  “crops”  being  combined  into 
a  single  “citrus  fruit  commodity.”  For 
example,  the  current  crops  “Navel,” 
“Valencia,”  and  “Sw'eet”  w'ill  all  fall 
under  the  new  “citrus  fruit  commodity” 
of  “oranges.”  This  change  is  being 
proposed  because  of  the  Acreage  Crop 
Reporting  Streamlining  Initiative.  This 
proposed  change  in  terminology  does 
not  change  the  varieties  of  citrus  that  are 
insurable. 

FCIC  proposes  to  add  the  definition  of 
“citrus  fruit  group.”  The  term  “citrus 
fruit  group”  refers  to  a  method  of 
grouping  commodity  types  within  the 
“citnis  fruit  commodity”  through  the 
Special  Provisions  for  the  purposes  of 
electing  coverage  levels,  establishing 
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basic  units,  guarantees,  and  assessing 
administrative  fees.  This  change  is  being 
proposed  because  of  the  Acreage  Crop 
Reporting  Streamlining  Initiative. 


FCiC  proposes  to  add  the  definition  of 
“commodity  type”  because  this  is  the 
category  that  will  replace  type  in  the 
actuarial  documents  that  is  applicable  to 


the  Arizona-California  Citrus  Crop 
Provisions.  The  expected  “commodity 
types”  and  “citrus  fruit  groups”  are  as 
follows; 


Citrus  fruit  commodity 

Commodity  type 

Citrus  fruit 
group 

Grapefruit  . 

No  Commodity  Type  Specified  . 

A 

Lemons  . 

No  Commodity  Type  Specified  . 

B 

Oranges  . 

Navel  . 

C 

Oranges  . 

Valencia  . 

D 

Oranges  . 

Sweet . . 

E 

Mandarins/Tangerines  . 

Clementine  . 

F 

Mandarins/Tangerines  . 

W.  Murcott  . . . 

F 

MarxJarins/Tangerines  . . 

All  Other  . 

F 

Tangelos  . 

Minneola  . 

G 

Tangelos  . 

Orlando  . 

H 

^"CIC  proposes  to  remove  the 
definition  of  “dehoming”  because  this 
term  is  no  longer  used  with  the  revision 
of  section  .3. 

FCIC  proposes  to  add  the  definitions 
of  “graft,”  “interstock,”  “scion,”  and 
“topwork.”  The  term  “topwork”  is 
proposed  to  be  added  because  it  is  used 
in  a  provision  proposed  to  be  added  to 
.section  6  that  will  require  the  insured 
trees  to  have  reached  a  designated 
growing  season  after  “topwork”  to  be 
insurable.  The  terms  “graft,” 
“interstock,”  and  “scion”  are  proposed 
to  be  added  because  they  are  used  in  the 
proposed  definition  of  “topwork.” 

FC.IC  proposes  to  remove  the 
definition  of  “variety”  because  alt 
references  to  the  term  “variety”  have 
been  removed  from  the  Crop  Provisions 
,  and  replaced  with  the  term  “commodity 
type.” 

3.  Section  2 — FCIC  propo.ses  to  revi.se 
section  2(a)  to  state  that  basic  units  will 
be  established  in  accordance  with 
section  1  of  the  Basic  Provisions.  The 
definition  of  basic  unit  in  section  1  of 
the  Basic  Provisions  states  that  basic 
units  include  all  insurable  acreage  of  the 
insured  crop  in  the  county  on  the  day 
coverage  begins  for  the  crop  year  in 
which  you  have  100  percent  crop  share 
or  which  is  owned  by  one  person  and 
operated  by  another  person  on  a  share 
basis.  Because  each  “citrus  fruit  group” 
will  be  considered  a  separate  insured 
crop,  separate  basic  units  will  be 
established  for  each  "citrus  fruit  group.” 
For  example,  under  the  new  “citrus  fruit 
commodity”  of  “oranges”  all  Navel 
oranges  could  be  one  “citrus  fruit 
group”  and  all  Valencia  oranges  could 
be  another  “citnis  fruit  group.”  This 
means  that  all  of  the  policyholder’s 
Navel  orange  acreage  can  be  insured  as 
one  basic  unit  and  all  of  the 
policyholder’s  Valencia  orange  acreage 
can  be  insured  as  a  separate  basic  unit. 
This  proposed  change  in  terminology 
will  allow  policyholders  to  keep  their 


current  uniF  structure  under  the  new 
classification  system. 

FCIC  proposes  to  revise  section  2(b) 
by  adding  language  to  allow  optional 
units  by  commodity  type  if  allowed  by 
the  Special  Provisions.  Adding  this 
language  will  give  FCIC  the  flexibility  to 
allow  optional  units  by  commodity  type 
for  some  citnis  fruit  commodities  or 
citrus  fruit  groups  where  it  may  he 
appropriate,  but  not  for  others. 

4.  Section  3 — FCIC  proposes  to  revise 
section  3(a)  by  adding  language  to  allow 
the  policyholder  to  select  separate 
coverage  levels  and  price  elections  by 
“citms  fruit  group.”  For  example,  under 
the  new  citrus  fruit  commodity  of 
“oranges”  all  Navel  oranges  will  be 
grouped  together  as  one  “citrus  fruit 
group”  so  that  the  policyholder  must 
select  the  same  coverage  level  and  price 
election  for  all  fruit  insured  under  this 
“citrus  fruit  group.”  These  revisions  to 
terminology  will  allow  policyholders  to 
continue  to  elect  coverage  levels  and 
price  elections  on  the  same  basis  they 
currently  elect  coverage  levels  and  price 
elections.  FCIC  also  proposes  to  update 
the  example  in  this  section  to  be 
consistent  with  the  proposed  changes  to 
this  section. 

FCIC  proposes  to  revise  section  3(b) 
by  removing  the  years  in  the  example. 
This  will  prevent  the  provision  from 
appearing  out  of  date  in  the  future. 

FCIC  proposes  to  designate  the 
undesignated  paragraph  following 
.section  3(c)  as  section  3(d).  FCIC 
proposes  to  revise  newly  designated 
section  3(d)  to  add  provisions  to  specify 
the  adjustment  to  be  made,  if  an  event 
or  action  occurs  that  may  reduce  the 
yield  potential,  based  on  when  the 
situation  occurred.  The  current 
provision  states  that  FCIC  will  reduce 
the  yield  u.sed  to  establish  the 
production  guarantee,  but  does  not 
provide  additional  details.  The 
proposed  section  3(d)(1)  states  that  if  a 
situation  that  may  reduce  the  yield 


occurred  before  the  beginning  of  the 
insurance  period,  the  yield  used  to 
e.stablish  the  production  guarantee  will 
be  reduced  for  the  current  crop  year 
regardless  of  whether  the  situation  was 
due  to  an  insured  or  uninsured  cause  of 
loss.  The  propo.sed  section  3(d)(2)  .states 
that  if  a  situation  that  may  reduce  the 
yield  occurred  after  the  beginning  of  the 
insurance  period  and  the  policyholder 
notifies  the  insurance  provider  by  the 
production  reporting  date,  the  yield 
used  to  establish  the  production 
guarantee  will  be  reduced  for  the 
current  crop  year  only  if  the  potential 
reduction  in  the  yield  used  to  establish 
your  production  guarantee  is  due  to  an 
uninsured  cause  of  loss.  The  proposed 
section  3(d)(3)  states  that  if  a  situation 
that  may  reduce  the  yield  occurred  after 
the  beginning  of  the  insurance  period 
and  the  policyholder  fails  to  notify  the 
insurance  provider  by  the  production 
reporting  date,  an  amount  equal  to  the 
reduction  in  the  yield  will  be  added  to 
the  production  count  calculated  in 
section  11(c)  due  to  unin.sured  causes 
and  the  insurance  provider  may  reduce 
the  yield  used  to  establish  the 
production  guarantee  for  the  sub.sequent 
crop  year.  Adding  these  provisions 
removes  any  ambiguity  regarding  the 
consequences  when  situations  occur 
that  will  reduce  the  yield  potential  of 
insured  acreage. 

FCIC  also  proposes  to  revise  newly 
designated  section  3(d)  to  remove  the 
list  of  possible  situations  that  affect 
yield  and  instead  refer  back  to  section 
3(c),  which  contains  the  .same 
information.  This  eliminates 
redundancy  and  is  consistent  with  other 
perennial  Crop  Provisions,  such  as 
apples,  grapes,  and  stonefruit. 

5.  Section  6 — FCIC  proposes  to  revise 
the  introductory  paragraph  of  section  6 
by  adding  language  to  allow  the  insured 
crop  to  be  all  acreage  of  each  “citrus 
fruit  group.”  Because  the  “citrus  fruit 
groups”  will  be  considered  separate 
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insured  crops,  they  will  be  assessed 
separate  administrative  fees  in 
accordance  with  section  7  of  the  Basic 
Provisions.  This  proposed  change  also 
allows  the  policyholder  to  elect  to 
insure  one  “citrus  fruit  group”  and  not 
another  “citrus  fruit  group”  within  the 
same  “citrus  fruit  commodity.” 

However,  since  the  current  “citrus  fruit 
crops”  will  become  “citrus  fruit 
groups,”  this  proposed  change  should 
not  result  in  any  changes  to  the 
administrative  fees  the  policyholder 
pays  or  the  crops  the  policyholder  is 
able  to  elect  to  insure. 

FCIC  proposes  to  revise  section  6(b)  to 
clarify  that  the  insured  crop  must  be 
grown  on  rootstot;k  and  trees  adapted  to 
the  area.  The  current  provision  states 
that  the  insured  crop  must  be  adapted 
to  the  area,  but  it  is  actually  the 
rootstock  and  trees  the  insured  crop  is 
grown  on  that  need  to  be  adapted  to  the 
area. 

FCIC  proposes  to  revise  section  6{e) 
by  adding  a  provision  to  require  trees  to 
have  reached  the  fifth  growing  season 
after  topwork,  unle.ss  otherwi.se 
provided  in  the  Special  Provisions  or  if 
acreage  is  inspected  and  insurance  is 
allowed  by  written  agreement.  This 
provision  is  being  proposed  to  address 
situations  where  established  trees  are 
“top-worked.”  Since  trees  that  have 
been  topworked  will  produce  little  or  no 
fruit  for  several  years  after  grafting,  it  is 
not  appropriate  to  insure  the  fruit  the.se 
trees  procluce  until  the  trees  have 
reached  the  designated  age. 

6.  Section  8 — FCIC  proposes  to  revise 
section  8(a)(2)(i)  by  adding  the  names  of 
the  counties  in  Southern  California  that 
have  an  end  of  insurance  date  of  August 
.31.  The  current  provision  indicates 
Southern  California  has  an  end  of 
insurance  date  of  August  31,  but  does 
not  specify  what  areas  are  considered 
Southern  California. 

7.  Section  9 — FCIC  proposes  to  add 
provisions  in  .section  9(a)  that  allow 
in.sect.s  and  di.sease  to  be  insurable 
causes  of  loss  unle.ss  damage  is  due  to 
insufficient  or  improper  application  of 
control  measures.  FCIC  f)roposes  to 
remove  the  provisions  in  section  9(b)(1) 
that  exclude  insects  and  disease  from 
insurability  unless  adverse  weather 
prevents  the  proper  application  of 
control  measures  or  causes  properlv 
applied  control  measures  to  be 
ineffective  or  causes  disease  or  insect 
infestation  for  which  no  effective 
control  mechanism  is  available.  These 
changes  will  provide  more 
comprehensive  coverage  and  are 
consistent  with  revisions  to  other  crop 
policies. 

8.  Sei;tion  10 — FCIC  proposes  to 
revi.se  section  10  by  adding  a  new 


section  10(a)  to  clarify  the  policyholder 
must  leave  repre.sentative  samples  for 
appraisal  purposes  in  accordance  with 
the  Basic  Provisions.  The  Basic 
Provisions  stipulate  representative 
samples  must  be  left  if  required  by  the 
Crop  Provisions.  Representative  samples 
are  necessary  in  order  to  appraise 
damaged  production  for  claims 
purposes.  The  re.st  of  the  provisions  in 
.section  10  are  proposed  to  be 
redesignated. 

FCIC  proposes  to  revi.se  the  newly 
redesignated  .section  10(b)(2)  to  clarify  if 
the  policyholder  intends  to  claim  an 
indemnity  on  any  unit,  the  policyholder 
mu.st  notify  the  insurance  provider  at 
lea.st  15  days  prior  to  the  beginning  of 
harvest  or  immediately  if  damage  is 
discovered  during  harvest  so  that  the 
insurance  provider  may  have  an 
opportunity  to  inspect  it.  This  change 
provides  a  timeframe  for  reporting 
damage  and  is  consistent  with  revisions 
to  other  perennial  crop  policies. 

9.  Section  1 1 — FCIC  proposes  to 
revise  section  1 1(b)  by  removing  the 
phrase  “crop,  or  variety  if  applicable” 
and  inserting  the  term  “commodity 
type”  in  its  place.  This  change  is  being 
proposed  because  “commodity  type”  is 
the  category  in  the  actuarial  documents 
that  is  applicable  to  determining  the 
amount  of  insurance  for  the  unit.  This 
is  a  propo.sed  change  in  terminology  and 
does  not  change  how  claims  are  settled. 

FCIC  proposes  to  revise  section 
ll(c)(l)(iv)  by  removing  the  term  “crop” 
and  adding  the  term  “in.sured  crop"  in 
its  place.  This  change  is  being  made  to 
clarify  that  the  provision  is  referencing 
the  “insured  crop”  as  defined  in  the 
Basic  Provisions  and  section  6  of  the 
Crop  Provisions. 

FCIC  proposes  to  revi.se  section  11(f) 
to  clarify  that  this  provision  only 
applies  if  the  policyholder  elects  the 
frost  protection  option.  FCIC  also 
proposes  to  revise  this  section  to  clarify 
that  frost  protection  equipment 
requirements  will  be  specified  in  the 
Special  Provisions. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance,  Arizona-California 
citrus.  Reporting  and  recordkeeping 
reejuiroments. 

Proposed  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  proposes  to  amend  7  C'.FR 
part  457  effective  for  the  2015  and 
succeeding  crop  years  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

■  1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1.506(1),  1506(o). 

■  2.  Amend  §457.121  as  follows: 

■  a.  In  the  introductory  text  by 
removing  “2000”  and  adding  “2015”  in 
its  place; 

■  b.  By  removing  the  undesignated 
paragraph  immediately  preceding 
section  1; 

■  c.  In  section  1: 

■  i.  By  revising  the  definition  of 
“carton”; 

■  ii.  By  removing  the  definitions  of 
“crop,”  “dehorning,”  and  “variety”; 

■  iii.  By  adding  the  definitions  of 
“citrus  fruit  commodity,”  “citrus  fruit 
group,”  “commodity  type,”  “graft,” 
“interstock,”  “.scion,”  and  “topwork"; 

■  iv.  In  the  definition  of  “crop  year”  by 
removing  the  term  “citrus”  and  adding 
the  term  “insured”  in  its  place; 

■  V.  In  the  definition  of  “direct 
marketing”  by  adding  the  term 
“insured”  directly  preceding  the  term 
“crop”  in  the  second  sentence;  and 

■  vi.  In  the  definition  of  “interplanted" 
by  removing  the  term  “crops”  and 
adding  the  term  “agricultural 
commodities”  in  its  place; 

■  d.  In  .section  2; 

■  i.  By  revising  paragraph  (a);  and 

■  ii.  In  paragraph  (b)  by  removing  the 
term  “only”  and  adding  the  phrase  “by 
commodity  type  if  allowed  by  the 
Special  Provisions  or”  in  its  place; 

■  e.  In  .section  3: 

■  i.  By  revising  paragraph  (a); 

■  ii.  In  paragraph  (b)  by  removing  the 
term  “1998"  and  adding  the  term 
“current”  in  its  place  and  by  removing 
the  phrase  “1996  crop  year  production" 
and  adding  the  phrase  “production  from 
two  crop  years  ago”  in  its  place; 

■  iii.  In  paragraph  (c)  introductory  text 
by  removing  the  phra.se  “(Insurance 
Guarantees,  (Coverage  Levels,  and  Prices 
for  Determining  Ihdemnities)”  and 
adding  the  term  “commodity”  directly 
preceding  the  term  “type”  in  the 
introductory  jiaragraph; 

■  iv.  In  paragraph  (c)(4)  introductory 
text  by  removing  the  phra.se  “crop,  and 
anytime”  and  adding  the  phrase 
“agricultural  commodity  and  any  time” 
in  its  place; 

■  V.  In  paragraph  (c)(4)(i)  hy  removing 
the  phra.se  “crop,  and  type”  and  adding 
the  phrase  “agricultural  commodity  and 
commodity  type”  in  its  place; 

■  vi.  By  designating  the  undesignated 
paragraph  following  |)aragraph  (c)(4)(iii) 
as  paragraph  (d);  and 

■  vii.  By  revising  the  newly  designated 
paragraph  (d); 
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■  f.  In  section  4  by  removing  the  phrase 
“(Contract  Changes)”; 

■  g.  In  sef;tion  5  hy  removing  the  phrase 
"(Life  of  Policy,  Cancellation,  and 
Termination)”: 

■  h.  In  section  6; 

■  i.  By  revising  the  introductory  text; 

■  ii.  In  paragraph  (b)  hy  adding  the 
phrase  “grown  on  rootstock  and  trees” 
following  the  phrase  “That  is”;  and 

■  iii.  By  revising  paragraph  (f); 

■  i.  Revise  section  7; 

■  j.  In  section  8: 

■  i.  In  paragraph  (a)  introductory  text  by 
removing  the  phrase  “(Insuranf:e 
Period)”; 

■  ii.  In  paragraph  (a)(1)  by  removing  the 
space  between  the  number  “10”  and  the 
term  “day"  and  adding  a  hyphen  in  its 
place  and  by  adding  the  term  “insured” 
directly  preceding  the  phrase  “crop  or 
to  determine  the  condition  of  the 
grove”; 

■  iii.  By  revising  paragraph  (a)(2](i); 

■  iv.  In  paragraph  (a)(2)(iii)  by  removing 
the  term  “citrus  crops”  and  adding  the 
term  “citrus  fruit  commodities”  in  its 
place;  and 

■  V.  In  paragraph  (h)  introductory  text 
by  removing  the  phrase  “(Insurance 
Period)”; 

■  k.  In  section  9: 

■  i.  In  paragraph  (a)  introductory'  text  by 
removing  the  phrase  “(Cause  of  Loss)”; 

■  ii.  In  paragraph  (a)(5)  by  removing  the 
term  “or”  after  the  semicolon; 

■  iii.  In  paragraph  (a)(6)  hy  removing  the 
period  at  the  end  of  the  sentence  and 
adding  a  semicolon  in  its  place; 

■  iv.  By  adding  new  paragraphs  (a)(7) 

•  and  (8);  and 

■  v.  By  revising  paragraph  (h); 

■  1.  In  .section  10: 

■  i.  By  redesignating  paragraph  (a)  as 
(h)(1); 

■  ii.  By  redesignating  paragraph  (b)  as 
(b)12): 

■  iii.  By  adding  a  new  paragraph  (a); 

■  iv.  By  designating  the  introductory 
text  as  paragraph  (b); 

■  V.  In  the  newly  designated  paragraph 
(b)  by  removing  the  phrase  “(Duties  in 
the  Event  of  Damage  or  Loss)”; 

■  vi.  In  the  newly  designated  paragraph 
(b)(2)  by  removing  the  phrase  “before 
beginning  to  harvest  any  damaged 
production”  and  adding  the  phrase  “at 
least  15  days  prior  to  the  beginning  of 
harvest  or  immediately  if  damage  is 
discovered  during  harvest”  in  its  place; 
and  by  adding  the  term  “insured” 
directly  preceding  the  phrase  “crop 
until  after  we  have  given  you  written 
consent  to  do  so”; 

■  m.  In  section  11: 

■  i.  In  paragraph  (b)(1)  by  removing  the 
phrase  “crop,  or  variety  if  applicahle,” 
and  adding  the  term  “commodity  type” 
in  its  place; 


■  ii.  In  paragraph  (b)(2)  by  removing  the 
phrase  “crop,  or  variety,  if  applicable” 
and  adding  the  phrase  “commodity 
type"  in  its  place; 

■  iii.  In  paragraph  (b)(4)  by  removing 
the  phra.se  “variety,  if  applicable”  and 
adding  the  phrase  “commodity  type”  in 
its  place; 

■  iv.  In  paragraph  (c)(l)(iv)  by  removing 
the  term  “crop”  in  all  three  places  it 
appears  and  adding  the  term  “insured 
crop”  in  its  place;  and 

■  V.  By  revising  paragraph  (f). 

The  revisions  and  additions  read  as 
follows: 

§  457.1 21  Arizona>California  citrus  crop 
insurance  provisions. 
***** 

I  *  *  * 

*  *  *  *  K 

Carton.  The  standard  container  for 
marketing  the  fresh  packed  citrus  fruit 
commodity  as  .shown  below  unle.ss 
otherwi.se  provided  in  the  Special 
Provisions.  In  the  absence  of  marketing 
records  on  a  carton  basis,  production 
will  be  converted  to  cartons  on  the  basis 
of  the  following  average  net  pounds  of 
packed  fruit  in  a  standard  packed  carton 
unless  otherwi.se  provided  in  the 
•Special  Provisions. 


Container  size 

Citrus  fruit 
commodity 

Pounds 

Container  #58  ... 

Oranges  . 

38 

Container  #58  ... 

Lemons  . 

40 

Container  #59  ... 

Grapefruit  . 

32 

Container  #63  ... 

Mandarins/Tan¬ 

gerines. 

25 

Container  #63  ... 

Tangelos  . 

25 

Citrus  fruit  commodity.  Citrus  fruit  as 
follows: 

(1)  Oranges; 

(2)  Grapefruit: 

(3)  Tangelos;  ^ 

(4)  Mandarin.s/Tangerines; 

(5)  Lemons;  and 

(6)  Any  other  citrus  fruit  commodity 
designated  in  the  actuarial  documents. 

Citrus  fruit  group.  A  designation  in 
the  •Special  Provisions  used  to  identify 
commodity  types  within  a  citrus  fruit 
commodity  that  may  be  grouped 
together  for  the  purposes  of  electing 
coverage  levels  and  identifying  the 
insured  crop. 

Commodity  type.  A  specific  subgroup 
of  a  commodity  having  a  characteristic 
or  set  of  characteristics  distinguishable 
from  other  subgroups  of  the  same 
commodity. 

***** 

Graft.  To  unite  a  bud  or  scion  with  a 
rootstock  or  interstock  in  accordance 
with  recommended  practices  to  form  a 
living  union. 

*  *  *  *  * 


Interstock.  The  area  of  the  tree  that  is 
grafted  to  the  rootstock. 
***** 

Scion.  A  detached  living  portion  of  a 
plant  joined  to  a  rootstock  or  interstock 
in  grafting. 

***** 

Topwork.  Grafting  a  scion  onto  a 
pruned  scaffold  limb  of  an  interstock. 

2.  *  *  * 

(a)  Basic  units  will  be  established  in 
accordance  with  section  1  of  the  Basic 
Provisions. 

***** 

3.  *  *  * 

(a)  In  addition  to  the  requirements  of 
section  3  of  the  Basic  Provisions,  you 
may  select  only  one  price  electi(jn  and 
coverage  level  for  each  citrus  fruit  group 
you  elect  to  insure.  The  price  election 
you  choose  for  each  citrus  fruit  group 
need  not  bear  the  same  percentage 
relationship  to  the  maximum  price 
offered  by  us  for  each  citrus  fruit  group. 
For  example,  if  you  choose  one  hundred 
percent  (100%)  of  the  maximum  price 
election  for  the  citrus  fruit  group  for 
Valencia  oranges,  you  may  choose 
seventy-five  percent  (75%)  of  the 
maximum  price  election  for  the  citrus 
fruit  group  for  Navel  oranges.  However, 
if  separate  price  elections  are  available 
by  commodity  type  within  each  citrus 
fruit  group,  the  price  elections  you 
choose  for  each  commodity  type  mu.st 
have  the  .same  percentage  relationship 
to  the  maximum  price  offered  by  us  for 
each  commodity  type  within  the  citrus 
fruit  group. 

***** 

(d)  We  will  reduce  the  yield  used  to 
establish  your  production  guarantee,  as 
necessary,  based  on  our  e.stimate  of  the 
effect  of  any  such  situation  li.sted  in 
section  3(c)  that  may  occur.  If  you  fail 
to  notify  us  of  any  situation  in  section 
3(c),  we  will  reduce  your  production 
guarantee  as  necessary  at  any  time  we 
become  aware  of  the  circumstance.  If 
the  situation  in  3(c)  occurred: 

(1)  Before  the  beginning  of  the 
insurance  period,  the  yield  u.sed  to 
e.stablish  your  production  guarantee  will 
be  reduced  for  the  current  crop  year 
regardless  of  whether  the  situation  was 
due  to  an  insured  or  uninsured  cause  of 
loss; 

(2)  After  the  beginning  of  the 
insurance  period  and  you  notify  us  by 
the  production  reporting  date,  the  yield 
u.sed  to  establish  your  production 
guarantee  will  be  reduced  for  the 
current  crop  year  only  if  the  potential 
reduction  in  the  yield  used  to  establish 
your  production  guarantee  is  due  to  an 
uninsured  cause  of  loss;  or 

(3)  After  the  beginning  of  the 
insurance  period  and  you  fail  to  notify 
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us  by  the  production  reporting  date,  an 
amount  equal  to  the  reduction  in  the 
yield  will  be  added  to  the  production  to 
count  calcvdated  in  section  11(c)  due  to 
uninsured  causes.  We  may  reduce  the 
yield  used  to  establish  your  production 
guarantee  for  the  subsequent  crop  year 
to  reflect  any  reduction  in  the 
productive  capacity  of  the  trees. 

*  *  ★  *  * 

6.  *  *  * 

In  accordance  with  section  8  of  the 
Basic  Provisions,  the  insured  crop  will 
bo  all  the  acreage  in  the  county  of  each 
citcus  fruit  group  you  elect  to  insure  and 
for  which  a  premium  rate  is  provided  by 
the  actuarial  documents: 
***** 

(0  That  is  grown  on  trees  that  have 
reached  at  least: 

O)  The  sixth  growing  season  after 
being  set  out,  unless  otherwise  provided 
in  the  Special  Provisions  or  if  we 
inspect  and  approve  a  written 
agreement  to  insure  such  acreage;  or 

(2)  The  fifth  growing  season  after 
topwork,  unless  otherwise  provided  in 
the  Special  Provisions  or  if  we  inspect 
and  approve  a  written  agreement  to 
insure  such  acreage. 

7.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
of  the  Basic  Provisions  that  prohibit 
insurance  attaching  to  interplanted 
acreage,  citrus  interplanted  with  another 
perennial  agricultural  commodity  is 
insurable  unless  we  inspect  the  acreage 
and  determine  it  does  not  meet  the 
requirements  contained  in  your  policy. 

8.  *  *  * 

(a)  *  *  * 

(2)  *  *  * 

(i)  Augu.st  31  for: 

(A)  Navel  oranges;  and 

(B)  Southern  California  lemons 
(Imperial.  Orange,  Riverside,  San 
Bernardino,  San  Diego,  and  Ventura 
Counties); 

***** 

9.  *  *  * 

(a)  *  *  * 

*  *  *  *  * 

(7)  In.sects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measures;  or 

(8)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  of  the  Basic 
Provisions,  we  will  not  insure  against 
damage  or  loss  of  production  due  to  the 
inability  to  market  the  citrus  for  any 
reason  other  than  actual  physical 
damage  from  an  insurable  cause  of  loss 
specified  in  this  section.  For  example, 
we  will  not  pay  you  an  indemnity  if  you 
are  unable  to  market  due  to  quarantine. 


boycott,  or  refusal  of  any  person  to 
accept  production. 

10.  *  *  * 

(a)  In  accordance  with  the 
requirements  of  section  14  of  the  Basic 
Provisions,  you  must  leave 
representative  samples  in  accordance 
with  our  procedures. 
***** 

*  *  * 

***** 

(f)  If  you  elect  the  frost  protection 
option  and  we  determine  that  frost 
protection  equipment,  as  specified  in 
the  Special  Provisions,  was  not  properly 
utilized  or  not  properly  reported,  the 
indemnity  for  the  unit  will  be  reduced 
by  the  percentage  of  premium  reduction 
allowed  for  frost  protection  equipment. 
You  mu.st,  at  our  request,  provide  us 
records  showing  the  start -stop  times  by 
date  for  each  period  the  frost  protection 
equipment  was  used. 

*****  I 

Signed  in  Washington,  DC,  on  March  11. 
201  ;i. 

Brandon  Willis, 

Administrator,  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  2013-0610B  Filed  3-21-1,3;  8:45  iiin| 

BILUNG  CODE  341CM)»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  Chapter  1 

[Docket  No.  FDA-201 3-N-0260} 

Provisions  of  the  Food  and  Drug 
Administration  Safety  and  Innovation 
Act  Related  to  Medical  Gases;  Request 
for  Comments  Regarding  Regulations 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notification;  request  for 
comments. 

SUMMARY:  The  Food  and  Drug 
Admini.stration  (FDA)  is  inviting 
comments  from  the  public  on  whether 
any  potential  changes  to  the  Federal 
drug  regulations  are  necessary  for 
medical  ga,ses. 

DATES:  Submit  electronic  or  written 
comments  by  May  21.  2013. 

ADDRESSES:  Submit  electronic 
comments  to  http:// 
w^'w. regulations.gov.  Submit  written 
comments  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 


docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Kirk,  Center  for  Dnig 

Evaluation  and  Re.search,  Food  and 
Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  51,  rm.  6280, 
Silver  Spring,  MD  20993-0002,  301- 
796-2465,  christine.kirk@fda.hhs.gov; 
or 

Germaine  Connolly,  Center  for 
Veterinary  Medicine  (HFV-116),  Food 
and  Drug  Administration,  7500 
Standish  PL,  MPN2,  Rockville.  MD 
20855,  240-276-8331,  germaine. 
connolly@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  July  9,  2012,  President  Obama 
signed  the  Food  and  Drug  Safety  and 
Innovation  Act  (FDASIA)  (Pub.  L.  112- 
144)  into  law.  Section  1112(a)  of 
FDASIA  provides  that  not  later  than  18 
months  after  its  enactment,  the 
Secretary  of  Health  and  Human 
Services,  after  obtaining  input  from 
medical  gas  manufacturers  and  any 
other  interested  members  of  the  public, 
shall  determine  whether  any  changes  to 
the  F'ederal  drug  regulations  are 
necessary  for  medical  gases  and  submit 
a  report  regarding  any  such  changes  to 
the  Committee  on  Health,  Education. 
Labor,  and  Pensions  of  the  U.S.  Senate 
and  the  Committee  on  Energy  and 
Commerce  of  the  U.S.  House  of 
Representatives.  Section  1112(c)(1) 
defines  “Federal  drug  regulations”  to 
mean  “regulations  in  title  21  of  the  Code 
of  Federal  Regulations  pertaining  to 
drugs.” 

Section  1112(b)  provides  that  if  the 
Secretary  determines  that  changes  to  the 
Federal  drug  regulations  are  necessary 
for  medical  gases,  the  Secretary  shall 
issue  final  regulations  revising  the 
Federal  drug  regulations  with  respect  to 
medical  ga.ses  not  later  than  48  months 
after  the  enactment  of  FDASIA.  FDA  is 
opening  this  docket  to  provide  the 
public  with  an  opportunity  to  submit 
comments  on  whether  any  potential 
changes  to  Federal  drug  regulations  are 
uecessary  for  medical  gases. 

II.  Opportunities  for  Comment  on  Other 
Medical  Gas  Dockets 

FDASIA  also  added  new  sections 
regarding  medii:al  gases  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the 
F'D&C  Act)  (see  Title  XI,  Subtitle  B, 
section  1 1 1 1  of  FDASIA,  adding  new 
sections  575,  576,  and  577  to  the  FD&C 
Act).  FDA  has  previously  issued  two 
other  Federal  Register  notices  related  to 
these  new  sections. 

On  November  23.  2012  (77  FR  70166), 
FDA  issued  a  Federal  Register  notice 
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establishing  a  public  docket  (Docket  No. 
FDA-201 2-N-l 090)  for  information 
pertaining  to  FDA’s  implementation  of 
the  provisions  of  FDASIA  related  to 
medical  gases.  Interested  persons  may 
submit  comments  relevant  to  that 
Federal  Register  notice  (see  ADDRESSES) 
under  Docket  No.  FDA-2012-N-1090. 

On  December  18,  2012  (77  FR  74852), 
FDA  issued  a  notice  of  availability 
announcing  publication  of  a  draft 
guidance  for  industry  entitled 
“Certification  Process  for  Designated 
Medical  Gases”  (http://\\'ww.fda .gov/ 
downloads/Drugs/GuidanceComphance 
Regulotoryinformation/Guidonces/ 
UGM332136.pdf)  (Docket  No.  FDA- 
2012-D-1197).  The  draft  guidance 
describes  the  new  certification  process 
created  by  FDASIA  for  certain  medical 
gases  and  explains  how  FDA  plans  to 
implement  that  process.  Interested 
persons  may  submit  comments 
regarding  the  draft  guidance  (see 
ADDRESSES)  under  Docket  No.  FDA- 
201 2-D-l  197.  Please  note  that  although 
comments  on  draft  guidance  may  be 
submitted  at  any  time.  FDA  requested 
that  comments  be  submitted  by 
February  19,  2013,  in  order  to  allow 
adequate  time  for  the  comments  to  he 
considered  while  the  Agency  is 
preparing  final  guidance. 

III.  Comments 

Interested  persons  may  submit  either 
electronic  comments  regarding  this 
document  to  http:/ /w'xvw. regulations. gov 
or  written  comments  to  the  Division  of 
Dockets  Management  (see  ADDRESSES).  It 
is  only  necessary  to  send  one  set  of 
comments.  Identify  comments  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.rn.,  Monday  through  Friday,  and 
will  be  posted  to  the  docket  at  http:// 
W'XVW. regulations. gov. 

Dated:  March  18,  2013. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  2013-06526  Filed  .3-21-13;  8:45  am) 

BILUNG  CODE  4160-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  31 
[REG-130074-111 
RIN  1545-BK54 

Rules  Relating  to  Additional  Medicare 
Tax;  Hearing  Cancellation 

agency:  Internal  Revenue  SeiA’ice  (IRS), 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  cancels  a 
public  hearing  on  proposed  regulations 
under  sections  3101(b),  3102,  3202(a), 
1401(b),  6205,  and  6402  of  the  Internal 
Revenue  Code:  relating  to  the 
Additional  Hospital  Insurance  Tax  on 
income  above  thre.shold  amounts  as 
added  by  the  Affordable  Care  Act. 

DATES:  The  public  hearing  originally 
scheduled  for  April  4,  2013  at  10  a.m. 
is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oluwafunmilayo  Taylor  of  the 
Publications  and  Regulations  Branch, 
Legal  Processing  Division,  Associate 
Chief  Counsel  (Procedure  and 
Administration)  at  (202)  622-7180  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  a  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Wednesday. 
December  5,  2012  (77  FR  72268) 
annouhced  that  a  public  hearing  was 
scheduled  for  April  4,  2013,  at  10  a.m. 
in  the  IRS  Auditorium,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  The  subject  of 
the  public  hearing  is  under  sections 
3101(b),  3102,  3202(a),  1401(b),  6205, 
and  6402  of  the  Internal  Revenue  Code. 

The  public  comment  period  for  these 
regulations  expired  on  March  5.  2013. 
The  notice  of  proposed  rulemaking  and 
notice  of  public  hearing  instructed  those 
interested  in  testifying  at  the  public 
hearing  to  submit  a  request  to  speak  and 
an  outline  of  the  topics  to  be  addressed. 
As  of  Monday.  March  18,  2013,  no  one 
has  requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for  April  4, 
2013,  is  cancelled. 

LaNita  VanDyke, 

Chief,  Publications  and  liegulations  Branch, 
I^gal  Processing  Division,  Associate  Chief 
Counsel,  (Procedure  and  Administration). 

(FR  Doc,  2013-06.557  Filed  .3-21-13;  8:45  am| 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  57 
[REG-118315-12] 

RIN  1545-BL20 

Health  Insurance  Providers  Fee; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking  and  notice  of  public 
hearing. 

SUMMARY:  This  document  contains  a 
correction  to  a  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
(REC-118315-12)  that  was  published  in 
the  Federal  Register  on  Monday,  March 
4,  2013  (78  FR  14034).  The  proposed 
regulations  provide  guidance  on  the 
annual  fee  imposed  on  covered  entities 
engaged  in  the  business  of  providing 
health  insurance  for  United  States 
health  risks. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  J.  Langley,  Jr.  at  (202)  622-3130 
(not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing  (REG- 
11 83 15-1 2)  that  is  the  subject  of  this 
correction  is  under  Section  9010  of  the 
Patient  Protection  and  Affordable  Care 
Act. 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
(REC-1 18.315-12)  contains  an  error  that 
may  prove  to  be  misleading  and  is  in 
need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
(REG-118315-12),  that  was  the  subject 
of  FR  Doc.  2013-04836,  is  corrected  as 
follows: 

§  57.1  [Corrected] 

On  page  14042,  column  1,  line  17  of 
paragraph  (b),  the  language  “.section 
9010  of  the  ACA,  as  amended.”  is 
corrected  to  read  “section  9010  ol  the 
ACA.”. 

LaNita  VanDyke, 

Chief,  Publications  and  Regulations  Branch, 
Legal  Processing  Division,  Associate  Chief 
Counsel  (Procedure  and  Administration). 

(FR  Doc.  2013-06701  Filed  .3-21-13:  8:45  ani| 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  100  and  165 
[Docket  No.  USCG-2012-1057] 

RIN  162&-AA08;  AAOO 

Special  Local  Regulations  and  Safety 
Zones;  Recurring  Events  in  Northern 
New  England 


Morri.s,  Waterways  Management 
Division  at  Coast  Guard  Sector  Northern 
New  England,  telephone  207-767-0398, 
email  Elizabeth.V.Morris@uscg.mil.  If 
you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Barbara  Hairston,  Program  Manager, 
Docket  Operations,  telep)hone  202-366- 
9826. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted 
without  change  to  http:// 
i^'v^^v.^egulations.gov  and  will  include 
any  personal  information  you  have 
provided. 

1.  Submitting  Comments 

If  you  submit  a  comment,  please 
include  the  docket  number  for  this 
rulemaking,  indicate  the  specific  section 
of  this  document  to  which  each 
comment  applies,  and  provide  a  reason 
for  each  suggestion  or  recommendation. 
You  may  submit  your  comments  and 
material  online  at  http:// 

regulations.gov,  or  by  fax,  mail,  or 
hand  delivery,  but  please  use  only  one 
of  these  means.  If  you  submit  a 
comment  online,  it  will  be  considered 
received  by  the  Coast  Guard  when  you 
successfully  transmit  the  comment.  If 
you  fax,  hand  deliver,  or  mail  your 
comment,  it  will  be  considered  as 
having  been  received  by  the  Coast 
Guard  when  it  is  received  at  the  Docket 
Management  Facility.  We  recommend 
that  you  include  your  name  and  a 
mailing  address,  an  email  address,  or  a 
telephone  number  in  the  body  of  your 
document  so  that  we  can  contact  you  if 
we  have  questions  regarding  your 
submission. 

To  submit  your  comment  online,  go  to 
http://w\vw.regulations.gov,  type  the 
docket  number  USCG-201 3-0052  in  the 
“SEARCH”  box  and  click  “SEARCH.” 
Click  on  “Submit  a  Comment”  on  the 
line  associated  with  this  rulemaking. 

If  you  submit  your  comments  by  mail 
or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit 
comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  may 
change  the  rule  based  on  your 
comments. 


AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
update  special  local  regulations  and 
permanent  .safety  zones  in  the  Coa.st 
Guard  Captain  of  the  Port  (COTP) 
Northern  New  England  Zone  for  annual 
recurring  marine  events.  When  these 
special  local  regulations  or  .safety  zones 
are  activated  and  subject  to 
enforcement,  this  rule  would  restrict 
vessels  from  portions  of  water  areas 
during  the.se  annual  recurring  events. 
The  revised  special  local  regulations 
and  .safety  zones  would  expedite  public 
notification  of  events,  and  ensure  the 
protection  of  the  maritime  public  and 
event  participants  from  the  hazards 
associated  with  these  annual  recurring 
events. 

DATES:  Comments  and  related  material 
must  be  received  by  the  Coast  Guard  on 
or  before  May  21,  2013.  Requests  for 
public  meetings  must  be  received  by  the 
Coast  Guard  on  or  before  April  12,  2013. 
ADDRESSES:  You  may  submit  comments 
identified  by  docket  number  USCG— 
2012-1057  using  any  one  of  the 
following  methods: 

(1)  Federal  eRuIemaking  Portal: 
http://www.regulations.gov. 

(2)  Fax: 202-493-2251. 

(3)  Mail:  Docket  Management  Facility 
(M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  Wl  2-140,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590- 
0001. 

(4)  Hand  Delivery:  Same  as  mail 
address  above,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-366-9329. 

To  avoid  duplication,  please  use  only 
one  of  these  four  methods.  See  the 
“Public  Participation  and  Request  for 
Comments”  portion  of  the 
SUPPLEMENTARY  INFORMATION  section 
below  for  instructions  on  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  proposed 
rule,  call  or  email  Ensign  Elizabeth 


2.  Viewing  Comments  and  Documents 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://i\'\\'w.regvlations.gov,  type  the 
docket  numbfjr  USCG-201 3-0052  in  the 
“SEARCH”  box  and  click  “SEARCH.” 
Click  on  Open  Docket  Folder  on  the  line 
a.ssociated  with  this  rulemaking.  You 
may  also  visit  the  Docket  Management 
Facility  in  Room  W12-140  on  the 
ground  floor  of  the  Department  of 
Transportation  West  Building,  1200 
New  Jersey  Avenue  SE.,  Washington, 

DC  20590,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

3.  Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.J.  You  may  review  a  Privacy 
Act  notice  regarding  our  public  dockets 
in  the  January  17,  2008,  issue  of  the 
Federal  Register  (73  FR  3316J. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  using  one  of  the  four  methods 
specified  under  ADDRESSES.  Please 
explain  why  you  believe  a  public 
meeting  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Basis  and  Purpose 

The  legal  basis  for  the  proposed  rule 
is  33  U.S.C.  1226,  1231,  1233;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191, 
195;  33  CFR  1. 0.5-1,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  and 
Department  of  Homeland  Security 
Delegation  No.  0170.1,  which 
collectively  authorize  the  Coast  Guard 
to  define  regulatory  safety  zones  and 
special  local  regulations. 

Swim  events,  fireworks  displays,  and 
marine  events  are  held  on  an  annual 
recurring  basis  on  the  navigable  waters 
within  the  Coast  Guard  COTP  Northern 
New  England  Zone.  In  the  past,  the 
Coast  Guard  has  established  special 
local  regulations,  regulated  areas,  and 
safety  zones  for  these  annual  recurring 
events  on  a  case  by  case  basis  to  ensure 
the  protection  of  the  maritime  public 
and  event  participants  from  the  hazards 
associated  with  these  events.  The  Coast 
Guard  has  not  received  public 
comments  or  concerns  regarding  the 
impact  to  waterway  traffic  from  these 
annually  recurring  events. 
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This  rulemaking  will  update  the 
existing  regulation  in  order  to  meet  the 
Coast  Guard’s  intended  purpose  of 
ensuring  safety  during  these  events. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  amend 
33  CFR  100.120  (Special  Local 
Regulations)  and  33  CFR  165.171  (Safety 
Zones).  The  final  rule  was  originally 
published  at  76  FR  17530  on  March  30, 
2011. 

The  proposed  rule  would  update  the 
list  of  annual  recurring  events  in  the 
existing  regulation  for  the  Coast  Guard 
COTP  Northern  New  England  Zone.  The 
Tables  provide  the  event  name,  sponsor, 
and  type,  as  well  as  approximate  times, 
dates,  and  locations  of  the  events. 
Advanced  public  notification  of  specific 
times,  dates,  regulated  areas,  and 
enforcement  periods  for  each  event  will 
be  provided  through  appropriate  means, 
which  may  include,  but  are  not  limited 
to,  the  Local  Notice  to  Mariners, 
Broadcast  Notice  to  Mariners,  or  a 
Notice  of  Enforcement  published  in  the 
Federal  Register.  If  an  event  does  not 
have  a  date  and  time  listed  in  this 
regulation,  then  the  precise  dates  and 
times  of  the  enforcement  period  for  that 
event  will  be  announced  through  a 
Notice  of  Enforcement  in  the  Federal 
Register. 

Regulatory  Analyses 

The  Coast  Guard  developed  this 
proposed  rule  after  considering 
numerous  statutes  and  executive  orders 
related  to  rulemaking.  Below  we 
summarize  our  analyses  based  on  13  of 
these  statutes  or  executive  orders. 

Executive  Order  12866  and  Executive 
Order  13563 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  minimal. 
Although  this  regulation  may  have  some 
impact  on  the  public,  the  potential 
impact  will  be  minimized  for  the 
following  reasons:  The  Coast  Guard  is 
only  modifying  an  existing  regulation  to 
account  for  new  information. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  propo.sed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  Owners  or 
operators  of  vessels  intending  to  transit, 
fish,  or  anchor  in  the  areas  where  the 
listed  annual  recurring  events  are  being 
held. 

The  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  Vessels  will  only 
be  restricted  from  safety  zones  and 
special  local  regulation  areas  for  a  short 
duration  of  time;  vessels  may  transit  in 
portions  of  the  affected  waterway  except 
for  those  areas  covered  by  the  proposed 
regulated  areas.  In  addition,  this  action 
is  only  modifying  an  existing  rule 
which,  in  and  of  itself,  did  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  Coast  Guard  will  not 
retaliate  against  small  entities  that 
question  or  complain  about  this 
proposed  rule  or  any  policy  or  action  of 
the  Coast  Guard. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520  ). 


A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 


The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 


The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  di.scretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this 
proposed  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 


This  proposed  rule  would  not  cause  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 


This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 


Protest  Activities 


Unfunded  Mandates  Reform  Act 


Taking  of  Private  Property 


Civil  Justice  Reform 
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Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Hlxecutive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adver.se  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  de.signated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
LI.S.C.  272  note)  directs  agencies  to  use 
voluntary'  consensus  .standards  in  their 
regulatory  activities  unle.ss  the  agency 
provides  Congress,  through  the  Office  of 


Management  and  Budget,  with  an 
explanation  of  wh.y  using  the.se 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods:  sampling 
procedures:  and  related  management 
systems  practices)  that  are  developed  or 
ado})ted  by  voluntary  consensus 
standards  bodies. 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Department  of  Homeland 
Security  Management  Directive  023-01 
and  Commandant  Instruction 
M16475.1D,  which  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-43700,  and 
have  made  a  preliminary  determination 
that  this  action  appears  to  be  one  of  a 
category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment. 

A  preliminary  environmental  analysis 
checklist  supporting  this  determination 
will  be  available  in  the  docket  where 
indicated  under  ADDRESSES.  This 
proposed  rule  involves  water  activities 
including  swimming  events  and 
fireworks  displays.  This  rule  appears  to 

Table  to  §100.120 


be  categorically  excluded,  under  figure 
2-1.  paragraph  (34)(g)  (Safety  Zones) 
and  (.34)(h)  (Special  Local  Regulations) 
of  the  Instruction. 

We  seek  any  comments  or  information 
that  may  lead  to  the  discovery  of  a 
significant  environmental  impact  from 
this  propo.sed  rule. 

List  of  Subjects 

33  CFR  Part  WO 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures,  and 
Waterways. 

For  the  reasons  discus.sed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Parts  100  and  165  as 
follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U..S.C.  1233. 

■  2.  Revise  TABLE  TO  §  100.120  to  read 
as  follows: 

§100.120  Special  Local  Regulations; 
Marine  Events  Held  in  the  Coast  Guard 
Sector  Northern  New  England  Captain  of 
the  Port  Zone. 


•  Event  Type:  Regatta  and  Boat  Parade 

•  Sponsor:  Lake  Champlain  Maritime  Museum.  ' 

•  Date:  A  two  day  event  on  Saturday  and  Sunday  during  the  third  weekend  in  May.' 

•  Time  (Approximate):  12:00  p.m.  to  2:00  p.m.  each  day 

•  Location:  The  regulated  area  includes  all  waters  of  Lake  Champlain  in  the  vicinity  of 
the  new  bridge  between  Crown  Point,  New  York  and  Chimney  Point,  Vermont  within 
the  following  points  (NAD  83): 

44°02’29''N  073°26'26"W 
44°02'38''N  073°25'58''W 
44°01'18"N  073'’24'08"W 
44°01  '04"  N  073'’24'3r  W 

•  Event  Type:  Regatta  and  Boat  Parade 

•  Sponsor:  Portsmouth  Maritime  Commission,  Inc. 

•  Date:  A  four  day  event  from  Friday  through  Monday  on  a  weekend  between  the  1 5th 
of  May  and  the  15th  of  June.* 

•  Time  (Approximate):  9:00  a.m.  to  8:00  p.m.  each  day 

•  Location:  The  regulated  area  includes  all  waters  of  Portsmouth  Harbor,  New  Hamp¬ 
shire  in  the  vicinity  of  Castle  Island  within  the  following  points  (NAD  83): 

43'’03'irN  070°42'26"W 
43”03'18"  N  070°41'51"  W 
43‘'04'42"  N  070°42'1 1 "  W 
43“04'28"N  070°44'12"W 
43°05'36"  N  070°45'56"  W 
43''05'29"  N  070''46'09"  W 
43“04'1 9"  N  070°44'1 6"  W 
43“04'22"N  070°42'33"W 
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6.0 

6.1  Bar  Hart)or  Blessing  of  the  Fleet 


6.2  Charlie  Begin  Memorial  Lobster  Boat  Races 


6.3  Rockland  Harbor  Lobster  Boat  Races 


6.4  Windjammer  Days  Parade  of  Ships 


7.0 

7.1  Moosabec  Lobster  Boat  Races 


7.2  The  Great  Race 


7.3  Searsport  Lobster  Boat  Races 


I  JUNE 

I  •  Event  Type;  Regatta  and  Boat  Parade 
I  •  Sponsor:  Town  of  Bar  Harbor,  Maine 

i  •  Date:  A  one  day  event  on  a  Sunday  between  the  15th  of  May  and  the  15th  of  June.* 

•  Time  (Approximate);  12:00  p.m.  to  1:30  p.m. 

•  Location;  The  regulated  area  includes  all  waters  of  Bar  Harbor,  Maine  within  the  fol¬ 
lowing  points  (NAD  83); 

44“23'32"  N  068“  1 2'  1 9"  W 
44“23'30''  N  068“  1  2'00"  W 
44“23'37''N  068'12'00"W 
44“23'352  N  068°1 2'1 9"  W 

•  Event  Type;  Power  Boat  Race 

•  Sponsor:  Boothbay  Harbor  Lobster  Boat  Race  Committee 

1  •  Date:  A  one  day  event  on  Saturday  during  the  third  weekend  of  June.* 
j  •  Time  (Approximate);  10.00  a  m.  to  3:00  p.m. 

I  •  Location:  The  regulated  area  includes  all  waters  of  Boothbay  Harbor,  Maine  in  the 
i  vicinity  of  John’s  Island  within  the  following  points  (NAD  83): 

43“50'04''  N  069“38'37"  W 
43“50'54'’  N  069°38'06"  W 
43“50'49''  N  069“37'50"  W 
43“50'00''N  069“38'20''W 

•  Event  Type;  Power  Boat  Race 

•  Sponsor:  Rockland  Harbor  Lobster  Boat  Race  Committee 

•  Date;  A  one  day  event  on  Sunday  during  the  third  weekend  of  June.* 

•  Time  (Approximate):  9:00  a.m.  to  5:00  p.m. 

•  Location;  The  regulated  area  includes  all  waters  of  Rockland  Harbor,  Maine  in  the 
vicinity  of  the  Rockland  Breakwater  Light  within  the  following  points  (NAD  83): 

44“05'59"  N  069 ’04'53"  W 
44“06'43''  N  069“05'25"  W 
i  44  ■06'50''  N  069“05'05''  W 
44“06'05''  N  069“04'34"  W 

•  Event  Type;  Tall  Ship  Parade 

•  Sponsor;  Boothbay  Region  Chamber  of  Commerce 

•  Date;  A  one  day  event  on  last  Wednesday  of  June  * 

•  Time  (Approximate);  12:00  p.m.  to  5:00  p.m. 

•  Location;  The  regulated  area  includes  all  waters  of  Boothbay  Harbor,  Maine  in  the 
vicinity  of  Tumbler’s  Island  within  the  following  points  (NAD  83): 

43“51'02''  N  069“37'33''  W 
43“50'47"  N  069“37'31 "  W 
43“50'23''  N  069“37'57"  W 
43“50'01 "  N  069“37'45"  W 
43“50'01"N  069“38'31"W 
43“50'25"N  069“38'25"W 
43“50'49"  N  069"37'45"  W 


JULY 

•  Event  Type;  Power  Boat  Race 

•  Sponsor:  Moosabec  Boat  Race  Committee  - 

•  Date:  A  one  day  event  held  on  July  4th.* 

•  Time  (Approximate):  10:00  a.m.  to  12:30  p.m. 

•  Location:  The  regulated  area  includes  all  waters  of  Jonesport,  Maine  within  the  fol¬ 
lowing  points  (NAD  83): 

44“3r21"N  067“36'44"W 
44“31'36''N  067“36'47''W 
44°3r44"N  067“35'36"W 
44“3r29''N  067“35'33"W 


•  Event  Type;  Rowing  and  Paddling  Boat  Race 

I  •  Sponsor;  Franklin  County  Chamber  of  Commerce 

•  Date;  A  one  day  event  on  a  Sunday  between  the  15th  of  August  and  the  15th  of 
September  * 

•  Time  (Approximate):  10:00  a.m.  to  12:30  p.m. 

•  Location:  The  regulated  area  includes  all  waters  of  Lake  Champlain  in  the  vicinity  of 
Saint  Albans  Bay  within  the  following  points  (NAD  83); 

44‘’47'18''N  073“10'27"W 
44“47'10''  N  073“08'5r  W 

•  Event  Type:  Power  Boat  Race 

•  Sponsor;  Searsport  Lobster  Boat  Race  Committee 

•  Date:  A  one  day  event  on  the  second  Saturday  of  July  * 

•  Time  (Approximate):  9:00  a.m,  to  4:00  p.m. 

•  Location:  The  regulated  area  includes  all  waters  of  Searsport  Harbor,  Maine  within 
the  following  points  (NAD  83): 
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i  44o26'50''  N  068'’55'20''  W 
!  44°27'04''  N  {)68“55'26"  W 
44027'12"  n  oee^sA'as"  W 
;  44"26'59"  N  068"54'29"  W 

7.4  Stonington  Lobster  Boat  Races .  |  •  Event  Type:  Power  Boat  Race 

I  •  Sponsor:  Stonington  Lobster  Boat  Race  Committee 
j  •  Date:  A  one  day  event  on  the  second  Saturday  of  July.* 
i  •  Time  (Approximate):  8:00  a.m.  to  3:30  p.m. 

I  •  Location:  The  regulated  area  includes  alj  waters  of  Stonington,  Maine  within  the  fol- 
I  lowing  points  (NAD  83); 
j  44'  08'55''  N  068“4(5'12"  W 
i  44  ’09'00"  N  068°40'15"  W 
i  44"09'1 1 "  N  068''39'42"  W 
44“09'07"  N  068“39'39"  W 

7.5  Mayor’s  Cup  Regatta  .  •  Event  Type:  Sailboat  Parade 

•  Sponsor;  Plattsburgh  Sunrise  Rotary 

i  •  Date:  A  one  day  event  on  the  second  Saturday  of  July.* 
j  •  Time  (Approximate):  10:00  a  m.  to  4:00  p.m. 

I  •  Location;  The  regulated  area  includes  all  waters  of  Cumberland  Bay  on  Lake  Cham- 
j  plain  in  the  vicinity  of  Plattsburgh,  New  York  within  the  following  points  (NAD  83); 
44“39'26"  N  073°26'25''  W 
I  44041 '27"  N  073”23'12"W 

7.6  The  Challenge  Race .  I  •  Event  Type:  Rowing  and  Paddling  Boat  Race 

I  •  Sponsor:  Lake  Champlain  Maritime  Museum 
I  •  Date;  A  one  day  event  on  the  third  Saturday  of  July  * 

I  •  Time  (Approximate);  11:00  a  m.  to  3.00  p.m. 

:  •  Location;  The  regulated  area  includes  all  waters  of  Lake  Champlain  in  the  vicinity  of 
i  Button  Bay  State  Park  within  the  following  points  (NAD  83); 

{  44‘'12'25"  N  073°22'32"  W 
!  44“12'00"  N  073°2r42"  W 
44°12'19"N  073°2r25"W 
44‘’1 3'1 6"  N  073'’21  '36"  W 

7.7  Yarmouth  Clam  Festival  Paddle  Race  .  •  Event  Type;  Rowing  and  Paddling  Boat  Race 

•  Sponsor:  Maine  Island  T rail  Association 

•  Date;  A  one  day  event  on  the  third  Saturday  of  July.* 

!  •  Time  (Approximate);  8:00  a.m.  to  4:00  p.m. 

!  •  Location;  The  regulated  area  includes  all  waters  in  the  vicinity  of  the  Royal  River 
outlet  and  Lane’s  Island  within  the  following  points  (NAD  83): 

43°47'47"  N  070°08'40"  W 
43°47'50"  N  070"07'13"  W 
43'>47'06"  N  070°07'32"  W 
43''47'17"N  070''08'25"W 

7.8  Friendship  Lobster  Boat  Races  .  •  Event  Type;  Power  Boat  Race 

•  Sponsor;  Friendship  Lobster  Boat  Race  Committee 

•  Date;  A  one  day  event  on  a  Saturday  on  a  weekend  between  the  15th  of  July  and 
the  15th  of  August.* 

•  Time  (Approximate);  9:30  a.m.  to  3:00  p.m. 

•  Location;  The  regulated  area  includes  all  waters  of  Friendship  Harbor,  Maine  within 
the  following  points  (NAD  83): 

43°57'51"N  069“20'46"W 
43'’58'14"  N  069°19'53"  W 
43  ’58'1 9"  N  069“20'01 "  W 
43"58'00"  N  069"20'46"  W 

7.9  Arthur  Martin  Memorial  Regatta  .  •  Event  Type:  Rowing  and  Paddling  Boat  Race 

•  Sponsor:  I  Row 

•  Date:  A  one  day  event  on  the  third  Saturday  of  July.* 

•  ’Time  (Approximate);  9:00  a  m.  to  1:00  p.m. 

I  •  Location:  The  regulated  area  includes  all  waters  of  the  Piscataqua  River,  in  the  vi¬ 
cinity  of  Kittery  Point,  Main§  within  the  following  points  (NAD  83): 

43"03'51"N  070”41'55"W 
43"04'35"  N  070"42'18"  W 
43"04'42"N  070'’43'15"W 
1  43‘'05'14"  N  070”43'12"  W 
I  43"05'14"  N  070°43'06"  W 
j43‘’04'44"N  070°43'11"W 
!  43“04'35"  N  070=42'13"  W 
1  43“03'53"  N  070°41'40"  W 

7.10  Harpswell  Lobster  Boat  Races  .  |  •  Event  Type;  Power  Boat  Race 

•  Sponsor:  Harpswell  Lobster  Boat  Race  Committee 

j  •  Date;  A  one  day  event  on  a  Sunday  between  the  15th  of  July  and  the  15th  of  Au- 
j  gust.* 

!  •  Time  (Approximate);  10:00  a.m.  to  3:00  p.m. 

I  •  Location;  The  regulated  area  includes  waters  of  Middle  Bay  near  Harpswell,  Maine 
I  within  the  following  points  (NAD  83): 
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8.0 


8.1  Eggemoggin  Reach  Regatta 


8.3  Winter  Hartwr  Lobster  Boat  Races 


43"44'15"  N  070°02'06"  W 
43”44'59"N  070°0r2r  W 
43‘'44'51 "  N  070°01  '05"  W 
43"44'06"  N  070=01  '49"  W 


AUGUST 


8.2  Southporl  Rowgatta  Rowing  and  Paddling  Boat 
Race. 


•  Event  Type:  Wooden  Boat  Parade 

•  Sponsor:  Rockport  Marine,  Inc.  and  Brookline  Boat  Yard 

•  Dat^:  A  one  day  event  on  a  Saturday  between  the  15th  of  July  and  the  15th  of  Au¬ 
gust.* 

•  Time  (Approximate):  11:00  a.m.  to  7:00  p.m. 

•  Location:  The  regulated  area  includes  all  waters  of  Eggemoggin  Reach  and  Jericho 
Bay  in  the  vicinity  of  Naskeag  Harbor,  Maine  within  the  following  points  (NAD  83): 

44“1 5'1 6"  N  068''36'26"  W 
44°12'41"N  068°29'26"W 
44'>07'38"N  068=31 '30"  W 
44=12'54"N  068°33'46"W 

•  Event  Type:  Rowing  and  Paddling  Boat  Race 

•  Sponsor:  Boothbay  Region  YMCA 

•  Date:  A  one  day  event  on  the  second  Saturday  of  August  * 

•  Time  (Approximate):  8:00  a.m.  to  3:00  p.m. 

•  Location:  The  regulated  area  includes  all  waters  of  Sheepscot  Bay  and  Boothbay, 
on  the  shore  side  of  Southport  Island,  Maine  within  the  following  points  (NAD  83): 

43=50'26"  N  069'’39'10"  W 
43'’49'10"N  069°38'35"W 
43“46'53"N  069°39'06"  W 
43=46'50"  N  069°39'32"  W 
43°49'07"N  069=41 '43"  W 
43=50'19"N  069°41'14"W 
43=51 '1 1 "  N  069“40'06"  W 

•  Event  Type:  Power  Boat  Race 

•  Sponsor;  Winter  Harbor  Chamber  of  Commerce 

•  Date;  A  one  day  event  on  the  second  Saturday  of  August.* 

•  Time  (Approximate);  9:00  a.m.  to  3:00  p.m. 

•  Location;  The  regulated  area  includes  all  waters  of  Winter  Harbor,  Maine  within  the 
following  points  (NAD  83): 

44=22'06"N  068“05'13"W 
44=23'06"  N  068=05'08"  W 
44=23'04"  N  068°04'37"  W 


8.4  Lake  Champlain  Dragon  Boat  Festival 


8.5  Merritt  Brackett  Lobster  Boat  Races 


8.6  Multiple  Sclerosis  Regatta 


8.7  Multiple  Sclerosis  Harborfest  Lobster  Boat/Tug¬ 
boat  Races 


44°22'05"  N  068=04'44"  W 

•  Event  Type;  Rowing  and  Paddling  Boat  Race 

•  Sponsor:  Dragonheart  Vermont 

•  Date;  A  one  day  event  on  the  second  Sunday  of  August  * 

•  Time  (Approximate):  7:00  a.m.  to  5:00  p.m. 

•  Location:  The  regulated  area  includes  all  waters  of  Burlington  Bay  within  the  fol¬ 
lowing  points  (NAD  83); 

44=28'51"N  073°13'28"W 
44=28'40"N  073=1 3'40"W 
44=28'37"N  073=1 3'29"W 
44“28'40"N  073=1 3'1 7"  W 

•  Event  Type;  Power  Boat  Race 

•  Sponsor:  Town  of  Bristol,  Maine 

•  Date:  A  one  day  event  on  the  second  Sunday  of  August.* 

•  Time  (Approximate):  10:00  a.m.  to  3:00  p.m. 

•  Location;  The  regulatecf  area  includes  all  waters  of  Pemaquid  Harbor,  Maine  within 
the  following  points  (NAD  83): 

43=52'16"N  069°32'10"W 
43=52'4 1 "  N  069=3 1  '43"  W 
43°52'35"N  069=31 '29"  W 
43“52'09"  N  069=31 '56"  W 

•  Event  Type:  Regatta  and  Sailboat  Race 

•  Sponsor:  Maine  Chapter,  Multiple  Sclerosis  Society 

•  Date:  A  one  day  event  on  the  third  Saturday  of  August.* 

•  Time  (Approximate):  10:00  a.m.  to  4:00  p.m. 

•  Location:  The  regulated  area  for  the  start  of  the  race  includes  all  waters  of  Casco 
Bay,  Maine  in  the  vicinity  of  Peaks  Island  within  the  following  points  (NAD  83); 

43°40'24"N  070=1 4'20"W 
43°40'36"N  070=1 3'56"W 
43=39'58"N  070=1 3'21"W 
43=39'46"  N  070=1 3'51 "  W 

•  Event  Type;  Power  Boat  Race 

•  Sponsor;  Maine  Chapter,  National  Multiple  Sclerosis  Society 
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•  Date:  A  one  day  event  on  the  third  Sunday  of  August.* 

•  Time  (Approximate);  10:00  a.m.  to  3.00  p.m. 

•  Location;  The  regulated  area  includes  all  waters  of  Portland  Hartx)r,  Maine  in  the  vi¬ 
cinity  of  Maine  State  Pier  within  the  foliowing  points  (NAD  83): 

43°40'25''  N  070°1 4*21"  W 
43‘"40'36'’N  070°13'56''W 
43'  39'58"  N  070“1 3'2r  W 
43”39'47''  N  070°1 3'5r  W 


9.1  Pirates  Festival  Lobster  Boat  Races 


SEPTEMBER 

•  Event  Type:  Power  Boat  Race 

•  Sponsor:  Eastport  Pirates  Festival 

•  Date;  A  one  day  event  on  the  second  Sunday  of  September.* 

•  Time  (Approximate);  11:00  a  m.  to  6:00  p.m. 

•  Location:  The  regulated  area  includes  all  waters  in  the  vicinity  of  Eastport  Harbor, 
Maine  within  the  following  points  (NAD  83); 

AAOSAMA-’N  066"58'52"W 
44°54'14"  N  068°58'56''  W 
44°54'24"N  066°58'52"  W 
44'>54'24''N  066’58'56"  W 


*  Date  subject  to  change.  Exact  date  will  be  posted  in  Notice  of  Enforcement  and  Local  Notice  to  Mariners. 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  3.  The  authority  citation  for  Part  16.5 
continues  to  read  as  follows; 


Authority:  .3.3  U.S.C.  1226.  1231;  46  U..S.C. 
Chapter  7oi,  3306,  3703;  33  CFR  1.05-1,  and 
160.5;  Pub.  L.  107-295,  116  .Slat.  2064; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

■  4.  Revise  TABLE  TO  §  165.171  to  read 
as  follows: 

Table  to  §165.171 


§  1 65.1 71  Safeb/  Zones  for  fireworks 
displays  and  swim  events  held  in  Coast 
Guard  Sector  Northern  New  England 
Captain  of  the  Port  Zone. 


5.1  Hawgs,  Pies,  &  Fireworks 


•  Event  Type:  Fireworks  Display 

•  Sponsor;  Gardiner  Maine  Street 

•  Date:  One  night  event  on  a  Saturday  between  the  15th  of  May  and 
the  15th  of  June.* 

•  Time  (Approximate):  8:00  p.m.  to  10.00  p.m. 

•  Location;  In  the  vicinity  of  the  Gardiner  Waterfront,  Gardiner,  Maine 
in  approximate  position:  44°13'52"  N,  069°46'08"  W  (NAD  83) 


6.1  Rotary  Waterfront  Days  Fireworks 


6.2  Windjammer  Days  Fireworks 


Event  Type;  Fireworks  Display 
Sponsor;  Gardiner  Rotary 

Date.  Two  night  event  on  Wednesday  and  Saturday  during  the  third 
week  of  June  * 

Time  (Approximate);  8:00  p.m.  to  10:00  p.m. 

Location;  In  the  vicinity  of  the  Gardiner  Waterfront.  Gardiner,  Maine 
in  approximate  position:  44°13'52"  N,  069°46'08''  W  (NAD  83) 

Event  Type:  Fireworks  Display 

Sponsor:  Boothbay  Harbor  Region  Chamber  of  Commerce 
Date:  One  night  event  on  the  last  Wednesday  of  June.* 

Time  (Approximate):  8:00  p.m.  to  10:30  p.m. 

Location:  In  the  vicinity  of  McFarland  Island,  Boothbay  Harbor, 
Maine  in  approximate  position;  AO^SO'OO"  N,  069°37'57"  W  (NAD  83) 


k- 


7.1  Vinalhaven  4th  of  July  Fireworks 


7.2  Burlington  independence  Day  Fireworks 


•  Event  Type:  Firework  Display 

•  Sponsor;  Vinalhaven  4th  of  July  Committee 

•  Date:  First  Saturday  in  July  * 

•  Time  (Approximate):  8:00  p.m.  to  10:30  p.m. 

•  Location:  In  the  vicinity  of  Grime’s  Park,  Vinalhaven,  Maine  in  ap¬ 
proximate  position;  44°02'34”  N,  068°50'26"  W  (NAD  83) 

•  Event  Type:  Firework  Display 

•  Sponsor:  City  of  Burlington,  Vermont 

•  Date;  July  3rd.* 

•  Time  (Approximate):  9:00  p.m.  to  11:00  p.m. 
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7.3 


Camden  3rd  of  July  Fireworks 


7.4  Bangor  4th  of  July  Fireworks 


7.5  Bar  Hartwr  4th  of  July  Fireworks 


7.6  Boothbay  Harbor  4th  of  July  Fireworks 


7.7  Colchester  4th  of  July  Fireworks 


7.8  Eastport  4th  of  July  Fireworks 


7.9  EJlis  Short  Sand  Park  T rustee  Fireworks 


7.10  Hampton  Beach  4th  of  July  Fireworks 


7.1 1  Jonesport  4th  of  July  Fireworks 


7.12  Main  Street  Heritage  Days  4th  of  July  Fireworks 


7.13  Portland  Harbor  4th  of  July  Fireworks 


7.14  St.  Albans  Day  Fireworks 


•  Location:  From  a  barge  in  the  vicinity  of  Burlington  Harbor,  Bur¬ 
lington,  Vermont  in  approximate  position:  44‘’28'31"  N,  073°13'31"  W 
(NAD  83) 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Camden,  Rockport,  Lincoinville  Chamber  of  Commerce 

•  Date:  July  3rd.* 

•  Time  (Approximate):  8:00  p.m.  to  10:(X)  p.m. 

•  Location:  In  the  vicinity  of  Camden  Harbor,  Maine  in  approximate  po¬ 
sition:  44°12'32"  N,  069°02'58"  W  (NAD  83) 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Bangor  4th  of  July  Fireworks 

•  Date:  July  4th.* 

•  Time  (Approximate):  8:00  p.m.  to  10:30  p.m. 

•  Location:  In  the  vicinity  of  the  Bangor  Waterfront,  Bangor,  Maine  in 
approximate  position;  44“47'27"  N,  068°46'31"  W  (NAD  83) 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Bar  Harbor  Chamber  of  Commerce 

•  Date:  July  4th.* 

•  Time  (Approximate);  8:00  p.m.  to  10:30  p.m. 

•  Location:  In  the  vicinity  of  Bar  Harbor  Town  Pier,  Bar  Harbor,  Maine 
in  approximate  position:  44°23'31''  N,  068'^12'15"  W  (NAD  83) 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Town  of  Boothbay  Harbor 

•  Date:  July  4th.* 

•  Time  (Approximate):  8:00  p.m.  to  10:30  p.m. 

•  Location:  In  the  vicinity  of  McFarland  Island,  Boothbay  Harbor, 
Maine  in  approximate  position:  43“50'38"  N,  069°37'57"  W  (NAD  83) 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Town  of  Colchester,  Recreation  Department 

•  Date:  July  4th.* 

•  Time  (Approximate):  8:00  p.m.  to  10:00  p.m. 

•  Location:  In  the  vicinity  of  Bayside  Beach  and  Mallets  Bay  in 
Colchester,  Vermont  in  approximate  position:  44°32'44"  N, 
073°13'10"  W  (NAD  83) 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Eastport  4th  6f  July  Committee 

•  Date:  July  4th.* 

•  Time  (Approximate):  9:00  p.m.  to  9:30  p.m. 

•  Location:  From  the  Waterfront  Public  Pier  in  Eastport,  Maine  in  ap¬ 
proximate  position:  44°54'25''  N,  Oee^SO'SS"  W  (NAD  83) 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  William  Burnham 

•  Date:  July  4th.* 

•  Time  (Approximate):  8:30  p.m.  to  11:00  p.m. 

•  Location:  In  the  vicinity  of  York  Beach,  Maine  in  approximate  posi¬ 
tion:  43''10'27''  N,  OTO'AO'Or  W  (NAD  83) 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Hampton  Beach  Village  District 

•  Date:  July  4th.* 

•  Time  (Apfsroximate):  8:30  p.m.  to  1 1 :00  p.m. 

•  Location:  In  the  vicinity  of  Hampton  Beach,  New  Hampshire  in  ap¬ 
proximate  position:  42'’54'40"  N,  070°36'25"  W  (NAD  83) 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Jonesport  4th  of  July  Committee 

•  Date:  July  4th.* 

•  Time  (Approximate):  9:30  p.m.  to  10:00  p.m. 

•  Location:  In  the  vicinity  of  Beals  Island,  Jonesport,  Maine  in  approxi¬ 
mate  position:  44°31'18''  N,  067°36'43"  W  (NAD  83) 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Main  Street  Inc. 

•  Date:  July  4th.* 

•  Time  (Approximate):  8:00  p.m.  to  10:30  p.m. 

•  Location:  In  the  vicinity  of  Reed  and  Reed  Boat  Yard,  Woolwich, 
Maine  in  approximate  position:  43’54'56"  N,  069°48'16"  W  (NAD  83) 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Department  of  Parks  and  Recreation,  Portland,  Maine 

•  Date:  July  4th.* 

•  Time  (Approximate);  8:30  p.m.  to  10:30  p.m. 

•  Location:  In  the  vicinity  of  East  End  Beach,  Portland,  Maine  in  ap¬ 
proximate  position:  43°40'16"  N,  070°14'44''  W  (NAD  83) 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  St.  Albans  Area  Chamber  of  Commerce 

•  Date:  July  4th.* 

I  •  Time  (Approximate);  9:00  p.m.  to  10;(X)  p.m. 
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7. 1 5  Stonington  4tti  of  July  Fireworks 


7.16  Shelburne  Sprint  Triathlon 


7.17  Urban/EPIC  Triathlon 


7.18  St.  George  Days  Fireworks 


7.19  Tri  for  a  Cure  Swim  Clinics 


7.20  Tri  for  a  Cure  Triathlon 


7.21  Richmond  Days  Fireworks 


7.22  Colchester  Triathlon 


7.23  Peaks  to  Portland  Swim 
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•  Location;  From  the  St.  Albans  Bay  dock  in  St.  Albans  Bay,  Vermont 
in  approximate  position:  44°48'25'^  N,  073"08'23''  W  (NAD  83) 

...  •  Event  Type:  Fireworks  Display 

•  Sponsor:  Deer  Isle — Stonington  Chamber  of  Commerce 

•  Date:  July  4th.* 

•  Time  (Approximate):  8:00  p.m.  to  10:30  p.m. 

!  •  Location:  In  the  vicinity  of  Two  Bush  Island,  Stonington,  Maine  in  ap¬ 
proximate  position:  44“08'57"  N,  068 ’39'54''  W  (NAD  83) 

...  •  Event  Type:  Swim  Event 

•  Sponsor:  Race  Vermont 

•  Date:  A  multiple  day  event  throughout  July  and  August  * 

•  Time  (Approximate):  7:00  a  m.  to  1 1 :0C  a  m. 

I  •  Location:  The  regulated  area  includes  all  waters  of  Lake  Champlain 
in  the  vicinity  of  Shelburne  Beach  in  Shelburne,  Vermont  within  a 
400  yard  radius  of  the  following  point  (NAD  83):  44°2r45"  N 
075"15'58"  W 

...  i  •  Event  Type:  Swim  Event 
I  •  Sponsor.  Tri-Maine  Productions 

1  •  Date:  A  one  day  event  on  Saturday  during  the  second  week  of  July.* 

I  •  Time  (Approximate):  7:00  a.m.  to  1 1 :00  a  m. 

!  •  Location:  The  regulated  area  includes  all  waters  of  Portland  Harbor 
in  the  vicinity  of  East  End  Beach  ,  in  Portland,  Maine  within  the  fol¬ 
lowing  points  (NAD  83): 

43''40'00"  N  070  ’  1 4'20''  W 
43'  40'00"  N  070''14'00"  W 
43'40'15''  N  070  T4'29"  W 
,43'40'17"N  070"13'22"W 
....  I  •  Event  Type:  Fireworks 

1  •  Sponsor:  Town  of  St.  George 

•  Date:  A  one  day  event  held  on  third  Saturday  in  July  * 

:  •  Time  (Approximate):  8:30  p.m  to  10:30  p.m. 

I  •  Location:  The  regulated  area  includes  all  waters  of  Inner  Tenants 
i  Harbor,  ME,  in  approximate  position  (NAD  83):  43"57'41 .37"  N, 
j  069  12'45"W 
....  i  •  Event  Type:  Swim  Event 

i  •  Sponsor.  Maine  Cancer  Fouridation 
I  •  Date:  A  multi-day  training  event  held  during  July  * 

I  •  Time  (Approximate):  8:30  a.m.  to  1 1 :30  a.m. 

•  Location:  The  regulated  area  includes  all  waters  of  Portland  Harbor, 
Maine  in  the  vicinity  of  Spring  Point  Light  within  the  following  points 
(NAD  83): 

43'  39'01 "  N  OTO^I  3'32"  W 


I  43  39'07"  N  070'’13'29"  W 
'  43‘  39'06"  N  070'’13'4r  W 
i  43'  39'01 "  N  070"  1 3'36"  W 


•  Event  Type:  Swim  Event 

•  Sponsor:  Maine  Cancer  Foundation 

•  Date:  A  one  day  event  on  the  second  Sunday  of  August  * 

•  Time  (Approximate):  12:30  p.m  to  4:30  p.m. 

•  Location:  The  regulated  area  includes  all  waters  of  Portland  Harbor, 
Maine  in  the  vicinity  of  Spring  Point  Light  within  the  following  points 
(NAD  83): 

43'39'01"N  070=13'32"W 
43  39'07"  N  070"13'29"W 
43'39'06"N  070"13'4rW 
43"39'01 "  N  070'T  3'36"  W 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Town  of  Richmond,  Maine 

•  Date:  A  one  day  event  on  the  fourth  Saturday  of  July  * 

•  Time  (Approximate):  8:00  p.m.  to  10:00  p.m. 

•  Location:  From  a  barge  in  the  vicinity  of  the' inner  harbor.  Tenants 
Harbor,  Maine  in  approximate  position:  44”08'42"  N,  068'’27'06"  W 
(NAD83) 

•  Event  Type:  Swim  Event 

•  Sponsor:  Colchester  Parks  and  Recreation  Department 

•  Date:  A  one  day  event  on  the  last  Wednesday  of  July  * 

•  Time  (Approximate):  7:00  a.m.  to  1 1 :00  a.m. 

•  Location:  The  regulated  area  includes  all  waters  of  Malletts  Bay  on 
Lake  Champlain,  Vermont  within  the  following  points  (NAD  83): 

44'32'18"  N  073'’12'3r  W 
44"32'28"  N  073'=12'56"  W 


44'’32'57"N  073‘’12'38"  W 

•  Event  Type:  Swim  Event 

•  Sponsor:  Cumberland  County  YMCA 
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7.24  Friendship  Days  Fireworks 


7.25  Champ  Chum  Swim 


7.26  Bucksport  Festival  and  Fireworks 


8.0 

8.1  Spnicewold  Cabbage  Island  Swim 


8.2  Wesferlund's  Landing  Party  Fireworks 


8.3  Y-Tii  Triathlon 


j  8.4  York  Beach  Fire  Department  Fireworks 

8.5  Rockland  Breakwater  Swim . 
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•  Date;  A  one  day  event  on  the  last  Saturday  of  July.* 

•  Time  (Approximate):  5:00  a  m.  to  1  ;00  p.m. 

•  Location:  The  regulated  area  includes  all  waters  of  Portland  Harbor 
between  Peaks  Island  and  East  End  Beach  in  Portland,  Maine  within 
the  following  points  (NAD  83): 


43"39'20"  N 
43"39'45''  N 
43  '40'ir  N 
43=40'08"  N 
43^40'00''  N 
43°39'34''  N 
43°39'13'’  N 


OTO^IIW  W 
070°13'19"  W 
070'>14'13'’ W 
070°14'29''  W 
070'^14'23''  W 
070=13'3r  W 
070°ir59"  W 


•  Event  Type:  Fireworks  Display 

•  Sponsor:  Town  of  Friendship 

•  Date:  A  one  day  event  on  the  last  Saturday  of  July.* 

•  Time  (Approximate):  8:00  p.m.  to  10:30-p.m. 

•  Location;  In  the  vicinity  of  the  Town  Pier,  Friendship  Harbor,  Maine 
in  approximate  position:  43°58'23"  N,  069’20'12"  W  (NAD83) 

•  Event  Type;  Swim  Event 

•  Sponsor:  Against  Malaria  Foundation 

•  Date:  A  one  day  event  on  the  last  Saturday  of  July.* 

•  Time  (Approximate);  8:00  a.m.  to  12:00  p.m. 

•  Location;  The  regulated  area  includes  all  waters  of  Lake  Champlain 
between  Thompson’s  Point,  Vermont  and  Spilt  Rock  in  Adirondack 
Park,  New  York  within  the  following  points  (NAD  83): 

44°16'04''N  073''18T9''W 
AA^ieWN  073°19T7'' W 


•  Event  Type;  Fireworks  Display 

•  Sponsor:  Bucksport  Bay  Area  Chamber  of  Commerce 

•  Date:  A  one  day  event  on  the  last  Saturday  of  July  * 

•  Time  (Approximate):  8:00  p.m.  to  10:30  p.m. 

•  Location:  In  the  vicinity  of  the  Verona  Island  Boat  Ramp,  Verona, 
Maine,  in  approximate  position:  44°34'9"  N,  068°47'28"  W  (NAD83) 


AUGUST 


•  Event  Type:  Swim  Event 

•  Sponsor:  Sprucewold  Association 

•  Date;  A  one  day  event  on  the  first  Saturday  of  August  * 

•  Time  (Approximate):  1:00  p.m.  to  6:00  p.m. 

•  Location:  The  regulated  area  includes  all  waters  of  Linekin  Bay  be¬ 
tween  Cabbage  Island  and  Sprucewold  Beach  in  Boothbay  Harbor, 
Maine  within  the  following  points  (NAD  83): 

43°50'37''  N  069^36'23''  W 
43'>50'37'’N  069°36'59''W 
43°50'16''N  069°36'46"W 
43°50'22''N  069'‘36'2r  W 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Portside  Marina 

•  Date:  A  one  day  event  on  the  first  Saturday  of  August  * 

•  Time  (Approximate):  8:00  p.m.  to  10:30  p.m. 

•  Location:  In  the  vicinity  of  Wesferlund’s  Landing  in  South  Gardiner, 
Maine  in  approximate  position:  44°10'19"  N,  069'’45'24''  W  (NAD  83) 

•  Event  Type:  Swim  Event 

•  Sponsor:  Plattsburgh  YMCA 

•  Date:  A  one  day  event  on  the  first  Saturday  of  August.* 

•  Time  (Approximate);  9:0Q  a.m.  to  10:00  a.m. 

•  Location;  The  regulated  area  includes  all  waters  of  Treadwell  Bay  on 
Lake  Champlain  in  the  vicinity  of  Point  Au  Roche  State  Park,  Platts¬ 
burgh,  New  York  within  the  following  points  (NAD  83): 

44'>46'30'’  N  073°23'26''  W  - 
44°46'17"’N  073°23'26''W 
44‘’46'17''N  073“23'46"W 
44“46'29"  N  073°23'46"  W 


•  Event  Type;  Fireworks  Display 

•  Sponsor;  York  Beach  Fire  Department 

•  Date;  A  one  day  event  on  Sunday  during  the  first  week  in  August.* 

•  Time  (Approximate):  8:30  p.m.  to  11:30  p.m. 

•  Location;  In  the  vicinity  of  Short  Sand  Cove  in  York,  Maine  in  ap¬ 
proximate  position:  43‘’10'27''  N,  070'’36'25"  W  (NAD  83) 

•  Event  Type:  Swim  Event 

•  Sponsor;  Pen-Bay  Masters 

•  Date:  A  one  day  event  on  the  fourth  Saturday  of  August.* 

•  Time  (Approximate);  7:30  a.m.  to  1 :30  p.m. 
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8.6  Tri  for  Preservation 


9.0 

9.1  Windjammer  Weekend  Fireworks 


9.2  Eastport  Pirate  Festival  Fireworks 


9.3  The  Lobsterman  Triathlon 


9.4  Burlington  Triathlon 


9.5  Eliot  Festival  Day  Fireworks 


T ABLE  TO  §  1 65. 1 7 1  —Continued 

T*  Location:  The  regulated  area  includes  all  waters  of  Rockland  Harbor, 
Maine  in  the  vicinity  of  Jameson  Poirrt  within  the  following  points 
(NAD  83): 

i  44"06'16"  N  069"04'39"  W 
I  44'’06'13"  N  069"04'36"  W 
j  44'’06'12"  N  069"04'43"  W 
|44°06'17"N  069‘'04'44'' W 
!44''06'18"N  069°04'40"W 

. ; .  •  Event  Type:  Swim  Event 

!  •  Sponsor:  Tri-Maine  Productions 
i  •  Date:  A  one  day  event  in  August.* 

!  •  Time  (Approximate):  7:30  a.m.  to  9:00  a.m 

I  •  Location:  In  the  vicinity  of  Crescent  Beach  State  Park  in  Cape  Eliza- 
j  beth,  Maine  in  approximate  position: 
j  43  33'46"  N  070'’13'48"  W 
43°33'4 1 "  N  070°  1 3'46"  W 
I  43°33'44'’  N  070°13'40"  W 
43°33'47"  N  070°13'46"  W 


SEPTEMBER 


•  Event  Type:  Fireworks  Display 

•  Sponsor:  Town  of  Camden,  Maine 

•  Date:  A  one  day  event  on  the  first  Friday  cf  September  * 

•  Time  (Approximate):  8?00  p.m.  to  9:30  p.m. 

•  Location:  From  a  barge  in  the  vicinity  of  Northeast  Point,  Camden 
Harbor,  Maine  in  approximate  position:  4'4°12'10"  N,  069°03'11"  W 
(NAD  83) 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Eastport  Pirate  Festival 

•  Date:  A  one  day  event  on  the  second  Saturday  of  September  * 

•  Time  (Approximate):  7:00  p.m.  to  10:00  p.m. 

•  Location:  From  the  Waterfront  Public  Pier  in  Eastport,  Maine  in  ap¬ 
proximate  position:  44°54'17"  N,  066°58'58"  W  (NAD  83) 

•  Event  Type:  Swim  Event 

•  Sponsor:  Tri-Maine  Productions 

•  Date:  A  one  day  swim  event  on  the  second  Saturday  of  September  * 

•  Time  (Approximate):  8:00  a.m.  to  1 1 :00  a.m. 

•  Location:  The  regulated  area  includes  ail  waters  in  the  vicinity  of 
Winslow  Park  in  South  Freeport,  Maine  within  the  following  points 
(NAD  83): 

43°47'59'’  N  070°06'56"  W 


43°47'44"  N  070°06'56''  W 
43°47'44''  N  070°07'27"  W 
43°47'57''  N  070°07'27''  W 

•  Event  Type:  Swim  Event 

•  Sponsor:  Race  Vermont 

•  Date:  A  one  day  swim  event  on  the  second  Sunday  of  September.* 
i  •  Time  (Approximate):  7:00  a.m.  to  10:00  a.m. 

:  •  Location:  The  regulated  area  includes  ail  waters  in  the  vicinity  of 
I  North  Beach,  Burlington,  Vermont  within  the  following  points  (NAD 
83): 


44°29'3r  N  073‘’1 4*22"  W 
44°29'12"  N  073°14'14"  W 


44°29'1 7"  N  073°1 4'34"  W 

•  Event  Type:  Fireworks  Display 

•  Sponsor:  Eliot  Festival  Day  Committee 

•  Date:  A  one  day  event  on  the  fourth  Saturday  of  September.* 

•  Time  (Approximate):  8:00  p.m.  to  10:30  p.m. 

•  Location:  In  the  vicinity  of  Eliot  Town  Boat  Launch,  Eliot,  Maine  in 
approximate  position:  43°08'56"  N,  070°49'52"  W  (NAD  83) 


Date  subject  to  change.  Exact  date  will  be  posted  in  Notice  of  Enforcement  and  Local  Notice  to  Mariners. 
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***** 

Dated:  Feb  28.  2013. 

C.L.  Roberge, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Sector  Northern  New  England. 

IFR  Dim..  2()13-Or>5«6  Filed  3-21-13;  «:45  am) 

BILUNG  CODE  9110-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[WC  Docket  No.  ID-90;  DA  13-311] 

Wireline  Competition  Bureau  Adds 
New  Discussion  Topic  To  Connect 
America  Cost  Model  Virtual  Workshop 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  document,  the 
Wireline  Competition  Bureau  adds  a 
new  virtual  workshop  di.scussion  topic, 
entitled  “Rate  of  Return  for  Connect 
America  Cost  Model,”  to  seek  public 
input  on  what  cost  of  money  should  be 
utilized  in  the  forward-looking  cost 
model  that  will  determine  support 
levels  that  will  be  offered  to  price  cap 
carriers  in  Phase  II. 

DATES:  Comments  are  due  on  or  before 
April  1,2013. 

If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  You  may  submit  comments, 
identified  by  WC  Docket  No.  10-90,  by 
any  of  the  following  methods: 

■  Federal  eRulemakihg  Portal:  http:// 
wvi^. regulations. gov.  Follow  the 
instructions  for  submitting  comments. 

■  Federal  Communications 
Commission ’s  Web  Site:  http:// 
fjallfoss.fcc.gov/ecfs2/.  Follow  the 
instructions  for  submitting  comments. 

■  Virtual  Workshop:  In  addition  to 
the  usual  methods  for  filing  electronic 
comments,  the  Commission  is  allowing 
comments,  reply  comments,  and  ex 
parte  comments  in  this  proceeding  to  be 
filed  by  posting  comments  at  http:// 
www.fcc.gov/blog/wcb-cost-model- 
virtual-workshop-2012. 

■  People  with  Disabilities:  Contact  the 
FCC  to  request  reasonable 
accommodations  (accessible  format 
documents,  sign  language  interpreters, 
CART,  etc.)  by  email:  FCC504@fcc.gov 
or  phone:  (202)  418-0530  or  TTY:  (202) 
418-0432. 

For  detailed  instructions  for  submitting 
comments  and  additional  information 


on  the  rulemaking  proce!?s,  .see  the 

SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katie  King,  Wireline  Competition 
Bureau  at  (202)  418-7491  or  TTY  (202) 
418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Wireline  Competition 
Bureau’s  Public  Notice  in  WC  Docket 
No.  10-90;  DA  13-311  released 
February  28,  2013,  as  well  as 
information  po.sted  online  in  the 
Wireline  Competition  Bureau’s  Virtual 
Workshop.  The  compleite  text  of  the 
Public  Notice  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street  SW., 
Room  CY-A257,  Wa.shington,  DC  20554. 
These  documents  may  also  be 
purchased  from  the  Commission’s 
duplicating  contractor,  Be.st  Copy  and 
Printing,  Inc.  (BCPI),  445  12th  Street 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (800)  378-3160  or 
(202)  863-2893,  facsimile  (202)  863- 
2898,  or  via  the  Internet  at  http:// 
www.bcpiweh.com.  In  addition,  the 
Virtual  Workshop  may  be  accessed  via 
the  Internet  at  http://www.fcc.gov/blog/ 
wcb-cost-model-virtual-workshop-2012. 

1.  On  Tuesday,  October  9,  2012,  the 
Wireline  Competition  Bureau  (Bureau) 
announced  the  commencement  of  a 
virtual  workshop  to  .solicit  input  and 
facilitate  discussion  on  topics  related  to 
the  development  and  adoption  of  the 
forward-looking  cost  model  for  Connect 
America  Phase  II.  To  date,  the  Bureau 
has  sought  comment  on  21  different 
topics  in  the  virtual  workshop. 

2.  Today,  the  Bureau  adds  a  new 
virtual  workshop  discussion  topic, 
entitled  “Rate  of  Return  for  Connect 
America  Cost  Model,”  to  seek  public 
input  on  what  cost  of  money  should  be 
utilized  in  the  forward-looking  cost 
model  that  will  determine  support 
levels  that  will  be  offered  to  price  cap 
carriers  in  Phase  II.  Responses  should  be 
submitted  in  the  virtual  workshop  no 
later  than  April  1,  2013. 

3.  The  Bureau  may  continue  to  add 
discussion  topics  or  follow-up 
questions,  which  will  be  announced  by 
Public  Notice.  Parties  can  participate  in 
the  virtual  workshop  by  visiting  the 
Connect  America  Fund  Web  page, 
http  ://www. fcc.gov/encyclopedia/ 
connecting-america,  and  following  the 
link  to  the  virtual  workshop. 

4.  Comments  from  the  virtual 
workshop  will  be  included  in  the 
official  public  record  of  this  proceeding. 
The  Bureau  will  not  rely  on  anonymous 
comments  posted  during  the  workshop 
in  reaching  decisions  regarding  the 


model.  Participants  should  be  aw'are 
that  identifying  information  from  parties 
that  post  material  in  the  virtual 
workshop  will  be  publicly  available  for 
inspection  upon  request,  even  though 
such  information  may  not  be  posted  in 
the  workshop  forums. 

I.  Procedural  Matters 

A.  Initial  Pegulatory  Flexibility  Act 
Analysis 

5.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RP’A),  the  Bureau  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
included  as  part  of  the  Model  Design 
PN,  77  FR  38804,  June  29,  2012,  of  the 
possible  significant  economic  impact  on 
a  substantial  number  of  small  entities  by 
the  policies  and  rules  proposed  in  the.se 
Public  Notices  and  the  information 
posted  online  in  the  Virtual  Workshops. 
We  have  reviewed  the  IRF’A  and  have 
determined  that  is  does  not  need  to  be 
supplemented. 

B.  Paperwork  Reduction  Act 

6.  This  document  does  not  contain 
proposed  information  collection(s) 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  Law  104-13.  In 
addition,  therefore,  it  does  not  contain 
any  new  or  modified  information 
collection  burden  for  small  busine.ss 
concerns  with  fewer  than  25  employees, 
pur.suant  to  the  Small  Business 
Paperwork  Relief  Act  of  2002,  Public 
Law  107-198,  .see  44  U.S.C.  3.506(c)(4). 

C.  Filing  Requirements 

7.  Comments  and  Replies.  Pursuant  to 
.sections  1.415  and  1.419  of  the 
Commission’s  rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  indicated  on  the  first 
page  of  this  document.  Comments  may 
be  filed  using  the  Commission’s 
Electronic  Comment  Filing  Sy.stem 
(ECFS).  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121,  May  1,  1998. 

■  Electronic  Filers:  Comments  may  be 
filed  electronically  using  the  Internet  by 
accessing  the  ECFS:  http:// 
fjallfoss.fcc.gov/ecfs2/. 

■  Paper  Filers:  Parties  who  choose  to 
file  by  paper  must  file  an  original  and 
one  copy  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appears  in 
the  caption  of  this  proceeding,  filers 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number. 

Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Po.stal  Service  mail.  All 
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filings  must  be  addres.sod  to  the 
Commission’s  Secretary,  Office  of  the 
Secretary,  Federal  Communications 
Commission. 

■  All  hand-delivered  or  messenger- 
delivered  paper  filings  for  the 
Commissi(jn's  Secretary  must  he 
delivered  to  FC^C  Headcjuarters  at  445 
12th  Street  SVV.,  Room  TW-A32.5, 
Washington,  DC  20554.  The  filing  hours 
are  8:00  a.m.  to  7:00  p.m.  All  hand 
deliveries  must  be  held  together  with 
rubber  hands  or  fasteners.  Any 
envelopes  and  boxes  must  he  disposed 
of  before  entering  the  building. 

•  Commercial  overnight  mail  (other 
than  IJ.S.  Postal  .Service  Express  Mail 
and  Priority  Mail)  must  be  sent  to  9300 
East  Hampton  Drive,  Ca{)itol  Heights, 

MD  20743. 

■  IJ.S.  Postal  .Service  first-class, 
Express,  and  Priority  mail  must  be 
addressed  to  445  12fh  Street  SW., 
Washington.  DC  20554. 

8.  Virtual  Workshop:  In  addition  to 
the  usual  methods  for  filing  electronic 
comments,  the  Commission  is  allowing 
comments  in  this  proceeding  to  be  filed 
by  posting  comments  at  http:// 
www.fcc.gov/blof’/wch-cost-niodel- 
virtuaJ-workshop-2012.  Persons  wishing 
to  examine  the  record  in  this  proceeding 
are  encouraged  to  examine  the  record  on 
ECFS  and  the  Virtual  Workshop. 
Although  Virtual  Workshop 
commenters  may  choose  to  provide 
identifying  information  or  may 
comment  anonymously,  anonymous 
comments  will  not  be  part  of  the  record 
in  this  proceeding  and  accordingly  will 
not  be  relied  on  by  the  Commission  in 
reaching  its  conclusions  in  this 
rulemaking.  The  Commission  will  not 
rely  cm  anonymous  postings  in  reaching 
conclusions  in  this  matter  because  of 
the  difficulty  in  verifying  the  accuracy 
of  information  in  anonymous  po.stings. 
Should  posters  provide  identifying 
information,  they  should  be  aware  that 
although  .such  information  will  not  be 
posted  on  tbe  blog,  it  will  be  publicly 
available  for  inspection  upon  request. 

9.  People  with  Disabilities.  To  request 
materials  in  accessible  formats  for 
people  w'ith  disabilities  (braille,  large 
print,  electronic  files,  audio  format), 
.send  an  email  to  fcc504@fcc.gov  or  call 
the  Consumer  &  Governmental  Affairs 
Bureau  at  202—418-0530  (voice),  202- 
418-0432  (tty). 

10.  Availahility  of  Docunwnts. 
Comments,  reply  comments,  and  ex 
parte  submissions  will  be  publicly 
available  online  via  ECFS.  These 
doc.uments  will  also  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  w'hich  is  located  in 
Room  CY-A257  at  FCC  Headquarters, 


445  12th  Street  .SW.,  Washington,  DC 
20554.  The  Reference  Information 
Center  is  open  to  the  public  Monday 
through  Thursday  from  8:00  a.m.  to  4:30 
p.m.  and  Friday  from  8:00  a.m.  to  11:30 
a.m. 

Federal  Communications  (Commission. 
Kimberly  A.  Scardino, 

Acting  Chief,  Telecommunications  Access 
Policy  Division,  Wireline  Competition  Bureau. 
|FK  Doc.  20i:t-06f>.'i.'i  Filed  3-21-13;  8:4rj  ain| 
BILLING  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  635 

RIN  0648-BC31 

Atlantic  Highly  Migratory  Species; 

2006  Consolidated  Atlantic  Highly 
Migratory  Species  Fishery 
Management  Plan;  Amendment  8 

AGENCY:  National  Marine  Fisheries 
.Service  (NMF’.S),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearings; 
extension  of  comment  period. 

SUMMARY:  On  February  22,  2013,  NMFS 
published  a  proposed  rule  for  Draft 
Amendment  8  to  the  2006  Consolidated 
Atlantic  Highly  Migratory  Species 
(HMS)  Fishery  Management  Flan  (FMP) 
to  address  several  new  proposed  North 
Atlantic  swordfish  commercial  fishery 
management  measures,  including  a  new 
open  af:cess  permit  that  would  allow  the 
retention  and  sale  of  swordfish  caught 
with  certain  handgears.We  announced 
the  date  and  location  for  six  public 
hearings  and  a  comment  period  ending 
on  April  23,  2013.  In  this  notice,  NMFS 
announces  the  dates  and  logistics  for 
two  additional  public  hearings,  and  an 
extension  of  the  comment  period  from 
April  23,  2013,  to  May  8,  2013,  to 
provide  additional  opportunities  for  the 
five  Fishery  Management  Councils,  the 
Atlantic  and  (Julf  .States  Marine 
Fisheries  Commissions,  and  other 
intere.sted  parties  to  comment  on  the 
sw'ordfish  management  measures 
proposed  in  Draft  Amendment  8. 

DATES:  Tbe  deadline  for  comments  has 
been  extended  from  April  23,  2013,  to 
May  8,  2013.  Two  additional  public 
hearings  will  be  held,  one  on  April  10, 
2013  from  5:00  to  8:00  p.m.,  and  the 
second  on  April  30,  2013  from  2:30  to 
4:30  p.m.,  via  public  conference  call  and 
w'ebinar. 


ADDRESSES:  Addresses  for  the  two 
additional  public  hearings  are:  .Stafford 
Branch  Library,  129  North  Main  Street. 
Manahawkin,  NJ  08050  and  via  public 
conference  call  and  webincjr.  To 
participate  in  the  conference  call  dial 
1-800-779-0686  and  enter  the  passcode 
2132689. 

As  published  on  February  22,  2013 
(78  FR  12273),  written  comments  on 
this  action  may  be  submitted,  identified 
by  NOAA-NMFS-201 3-0026,  by  any  of 
the  following  methods: 

•  Electronic  Submission:  Submit  all 
electronic  public  comments  via  the 
Federal  e-RuIemaking  Portal.  Go  to 
www.regulations.gov/ 
n!(locketDetoil;l}r.NOAA-NMFS-2()Ki- 
0026,  click  the  ‘‘Comment  Now’!”  icon, 
complete  the  required  fields,  and  enter 
or  attach  your  comments. 

•  Mail:  .Submit  written  comments  to 
the  Highly  Migratory  Species 
Management  Division,  NMF.S  Gffice  of 
.Sustainable  Fisheries.  1315  East-West 
Highway,  Silver  .Spring,  MD  20910. 
Plea.se  mark  on  the  outside  of  the 
envelope  “Comments  on  Amendment  8 
to  the  HMS  FMP." 

•  Fax:  301-71,3-1917;  Attn:  Jennifer 
Cudney. 

Instructions:  Comments  sent  by  any 
other  method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  be 
considered  by  NMF.S.  All  comments 
received  are  a  part  of  the  public  record 
and  generally  will  be  posted  for  public 
viewing  on  ww'w. regulations.gov 
without  change.  All  personal  identifying 
information  (e.g.,  name,  address,  etc.), 
confidential  business  information,  or 
otherwise  sensitive  information 
submitted  voluntarily  by  the  sender  will 
be  publicly  accessible.  Do  not  submit 
confidential  business  information,  or 
otherwise  sensitive  or  protected 
information.  NMFS  will  ac;cept 
anonymous  comments  (enter  “N/A”  in 
the  recpiired  fields  if  you  wish  to  remain 
anonymous).  Attachments  to  electronic 
comments  will  be  accepted  in  Microsoft 
Word,  Excel,  or  Adobe  PDF  file  formats 
only. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Pearson  at  727-824-5399  or  Jennifer 
Cudney  at  301-427-8503. 
SUPPLEMENTARY  INFORMATION:  Atlantic 
tunas  and  sw'ordfish  are  managed  under 
the  dual  authority  of  the  Magnuson- 
Stevens  Fishery  Con.servation  and 
Management  Act  (Magnuson-Stevens 
Act)  and  the  Atlantic  Tunas  Convention 
Act  (ATCA).  Under  the  Magnuson- 
Stevens  Act,  tJie  National  Marine 
Fisheries  Service  (NMFS)  must, 
consistent  w'ith  the  National  Standards, 
prevent  overfishing  while  achieving,  on 
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a  continuing  basis,  the  optimum  yield 
(OY)  from  each  fishery  and  rebuild 
overfished  fisheries.  Under  ATCA,  the 
Secretary  of  Commerce  (Secretary)  shall 
promulgate  regulations  as  may  be 
necessary  and  appropriate  to  carry  out 
recommendations  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT).  The  authority 
to  issue  regulations  under  the 
Magnuson-Stevens  Act  and  ATCA  has 
been  delegated  from  the  Secretary  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA).  Atlantic  HMS  regulations 
are  found  at  50  CFR  part  635. 

Consistent  with  these  legal  obligations 
and  based  on  the  rebuilt  status  of  North 
Atlantic  swordfish,  the  renewed  interest 
in  commercial  handgears,  and  the  goal 
to  more  fully  utilize  the  U.S.  ICCAT- 
recommended  swordfish  quota 
allocation,  NMFS  proposed  fishery 
management  measures  for  Draft 
Amendment  8  to  the  2006  Consolidated 
UMS  FMP  in  a  proposed  rule  published 
on  February  22,  2013  (78  FR  12273). 


The  proposed  rule  provides  additional 
details. 

The  preferred  alternatives  in 
Amendment  8  would  establish  a  new 
open-access  commercial  swordfish 
vessel  permit  to  allow  for  the  retention 
and  sale  of  a  limited  number  (zero  to  six 
fish)  of  swordfish  caught  on  rod  and 
reel,  handline,  harpoon,  bandit  gear,  or 
green-stick.  HMS  Charter/Headboat 
vessel  permit  holders  would  also  be 
authorized  to  fish  with  rod  and  reel  and 
handline  under  open-access  swordfish 
commercial  retention  limits  when  they 
are  not  on  a  for-hire  trip.  In  addition, 
the  preferred  alternatives  would 
establish  swordfish  management 
regions.  We  have  proposed  an  initial 
one-fish  retention  limit  for  the  Florida 
Swordfish  Management  Area,  a  two-fish 
retention  limit  for  the  Caribbean  region 
(to  be  consistent  with  the  newly  created 
HMS  Commercial  Caribbean  Handgear 
Permit),  and  a  three-fish  retention  limit 
for  the  Northwest  Atlantic  and  Gulf  of 
Mexico  regions. 


Dates  and  Locations  of  Public  Meetings 

The  two  additional  public  meetings 
dates  and  locations  are  as  follows: 

•  April  10,  2013,  5:00-8:00  p.m., 
Stafford  Branch  Library,  129  North 
Main  Street,  Manahawkin,  NJ  08050 

•  April  30,  2013,  2:30-4:30  p.m.. 
Conference  Call  and  Webinar.  To 
participate  in  conference  call,  call: 
(800)  779-0686,  Passcode:  2132689 

To  participate  in  webinar,  RSVP  at: 
https://w\x'wl. gototneeting.com/register/ 
656686320. 

A  confirmation  email  with  webinar 
log-in  information  will  be  sent  after 
RSVP  is  registered. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  18,  2013. 

Kara  Meckley, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  2013-06541  Filed  3-21-13;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

March  18,  2013. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  199.5, 

Public  Law  104-13.  Comments 
regarding  (a)  Whether  the  collection  of 
information  is  nece.ssary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  e.stimate 
of  burden  including  tbe  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  cpiality,  utility  and 
clarify  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

tiomments  regarding  this  information 
collection  received  by  April  22,  2013 
will  ’be  considered.  Written  comments 
should  be  addressed  to;  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  New 
Executive  Office  Building,  725 — 17th 
Street  NW.,  Washington,  DC  20502. 
Commenters  are  encouraged  to  submit 
their  comments  to  OMB  via  email  to; 
OinA_Subniission@OMB.EOP.GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Copies  of  the  submission(.s)  may 
be  obtained  by  calling  (202)  720-8958. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  oT  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 


potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Importation  of  Live  Swine,  Pork, 
and  Pork  Products,  and  Swine  Semen 
from  the  European  Union. 

OMB  Control  Number:  0579-0218. 

Summary  of  Col  lection:  The,  Animal 
Health  Protection  Act  (AHPA)  of  2002  is 
the  primary  Federal  law  governing  the 
protection  of  animal  health.  The  Law 
gives  the  .Secretary  of  Agriculture  broad 
authority  to  detect,  control,  or  eradicate 
[)ests  or  diseases  of  livestock  or  pioultry. 
The  Animal  Plant  and  Health  Inspection 
.Service  (APHl.S)  regulate  the 
importation  of  animals  and  animal 
products  into  the  United  States  to  guard 
against  the  introduction  of  animal 
diseases  not  currently  present  or 
prevalent  in  the  country. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  using  VS 
form  17-129,  Application  for  Import  or 
in  Transit  Permit,  concerning  the  origin 
and  history  of  the  items  de.stined  for 
importation  into  the  United  States. 
APHIS  will  also  collect  information  to 
ensure  that  swine,  pork  and  pork 
products,  and  swine  semen  pose  a 
negligible  risk  of  introducing  exotic 
swine  diseases  into  the  United  States.  If 
the  information  is  not  collected  it  would 
cripple  APHIS  ability  to  ensure  that 
swine,  pork  and  pork  products,  and 
swine  semen  poses  a  minimal  risk  of 
introducing  cla.ssical  swine  fever  and 
other  exotic  animal  disea.se  into  the 
United  States. 

Description  of  Respondents:  Federal 
Government. 

Number  of  Respondents:  16. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  7,504. 

Ruth  Brown, 

Departmental  Information  Collection 
Clearance  Officer. 

[FR  Dot:.  201 3-06.'>.'i.'i  Filed  3-21-1.1;  8:45  <ini] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 

Comment  Request 

March  18,  2013. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirenient(s)  to  GMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law'  104-13.  Comments 
regarding  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  w'ill  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  e.stimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
w'ays  to  enliance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  u.se  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  regarding  this  information 
collection  received  by  April  22,  2013 
will  be  considered.  Written  comments 
should  be  addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  New 
Executive  Office  Building,  72.5 — 17th 
Street  NW.,  Washington,  DC  20502. 
Commenters  are  encouraged  to  submit 
their  comments  to  OMB  via  email  to: 
OinA_Submission@OMB.EOP.GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Offu:e,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Copies  of  the  submission(s)  may 
be  obtained  by  calling  (202)  720—8958. 

An  agency  m.ay  not  conduct  or 
spon.sor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Farm  Service  Agency 

Title:  Report  of  Acreage:  Noninsured 
Crop  Disaster  Assistance  Program. 

OMB  Control  Number:  0560-0004. 
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Summary  of  Collection:  1  U.S.C. 
7333(b)(3)  specifically  requires,  for 
crops  and  commodities  covered  by  the 
Noninsured  Crop  Disaster  Assistance 
Program  (NAP),  annua)  reports  of 
acreage  planted  and  prevented  from 
being  planted  must  be  reported,  as 
required  by  the  Secretary,  by  the 
designated  acreage  reporting  data  for  the 
crop  and  location  as  established  by  the 
Secretary.  The  report  of  acreage  is 
conducted  on  an  annual  basis  and  is 
used  by  the  Farm  Service  Agency  (FSA) 
county  offices  to  determine  eligibility 
for  benefits  that  are  available  to 
producers  on  the  farm.  Respondents 
must  provide  the  information  each  year 
because  variables  such  as  previous  year 
experience,  weather  occurrences  and 
projections,  market  demand,  new 
farming  techniques  and  personal 
preferences  affect  the  amount  of  land 
being  farmed,  the  mix  of  crops  planted, 
and  the  projected  harx'est.  Prior  year 
information  while  useful  is  not 
sufficient  on  its  own.  Therefore, 
respondents  must  supply  on  a  yearly 
basis  current  data  on  a  program  by  the 
final  reporting  date  established  for  their 
county  to  qualify  for  NAP  assistance. 

The  “Modernize  and  Innovate  the 
Delivery  of  Agricultural  System” 
(MIDAS)  is  FSA’s  initiative  to  improve 
the  delivery  of  FSA  farm  program 
benefits  and  services  through  the 
reengineering  of  farm  program  business 
processes  and  the  adoption  of  enhanced 
and  modernized  information 
technology. 

Need  and  Use  of  the  Information:  FSA 
w'ill  collect  information  verbally  from 
the  producers  during  visits  to  the 
county  offices.  FSA  will  collect  one  or 
more  of  the  following  data  elements,  as 
required:  crop  planted,  planting  date, 
crop’s  intended  use,  type  or  variety, 
practice  (irrigated  or  non-irrigated), 
acres,  location  of  the  crop  (tract  and 
field),  and  the  producer’s  percent  share 
in  the  crop  along  with  the  names  of 
other  producers  having  an  interest  in 
the  crop.  Once  the  information  is 
collected  and  eligibility  established,  the 
information  is  used  throughout  the  crop 
year  to  ensure  the  producer  remains 
compliant  with  program  provisions-: 

NAP  requires  crop,  commodity,  and 
acreage  information  collection  on  a 
program  year  basis.  Failure  to  collect  the 
data  on  that  basis  would  result  in 
program  overpayments  through 
producer  ineligibility,  incorrect  acres,  or 
incorrect  shares  of  the  crop. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  291,500. 

Frequency  of  Responses:  Reporting: 
Annually. 


Total  Burden  Hours:  510,125. 
Ruth  Brown, 

Departmental  Information  Collection 
Cleamnce  Officer. 

(FR  Doc.  2013-065.'i:i  Filed  8:45  am) 

BILLING  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Child  Nutrition  Programs;  Income 
Eligibility  Guidelines 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice 

SUMMARY:  This  Notice  announces  the 
Department’s  annual  adjustments  to  the 
Income  Eligibility  Guidelines  to  be  used 
in  determining  eligibility  for  free  and 
reduced  price  meals  and  free  milk  for 
the  period  from  July  1,  2013  through 
June  30,  2014.  These  guidelines  are  used 
by  schools,  institutions,  and  facilities 
participating  in  the  National  School 
Lunch  Program  (and  Commodity  School 
Program),  School  Breakfast  Program, 
Special  Milk  Program  for  Children, 

Child  and  Adult  Care  Food  Program  and 
Summer  Food  Service  Program.  The 
annual  adjustments  are  required  by 
section  9  of  the  Richard  B.  Russell 
National  School  Lunch  Act.  The 
guidelines  are  intended  to  direct 
benefits  to  those  children  most  in  need 
and  are  revised  annually  to  account  for 
changes  in  the  Consumer  Price  Index. 
DATES:  Effective  Date:  July  1,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Wagoner,  Supervisory  Program 
Analyst,  School  Programs  Section,  Child 
Nutrition  Division,  Food  and  Nutrition 
Service  (P’NS),  USDA,  Alexandria, 
Virginia  22302,  or  by  phone  at  (703) 
305-2590. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
no  recordkeeping  or  reporting 
requirements  have  been  included  that 
are  subject  to  approval  from  the  Office 
of  Management  and  Budget. 

This  notice  has  been  determined  to  be 
not  significant  and  was  not  reviewed  by 
the  Office  of  Management  and  Budget  in 
conformance  with  Executive  Order 
12866. 

The  affected  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.553,  No.  10.555,  No. 
10.556,  No.  10.558  and  No.  10.559  and 


are  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  con.sultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  Subpart  V,  and  the  final  rule 
related  notice  published  at  48  FR  29114, 
June  24,  1983.) 

Background 

Pursuant  to  sections  9(b)(1)  and 
17(c)(4)  of  the  Richard  B.  Ru.s.sell 
National  School  Lunch  Act  (42  U.S.C. 
1758(b)(1)  and  42  U.S.C.  1766(c)(4)), 
and  sections  3(a)(6)  and  4(e)(1)(A)  of  the 
Child  Nutrition  Act  of  1966  (42  U.S.C. 
1772(a)(6)  and  1773(e)(1)(A)),  the 
Department  annually  issues  the  Income 
Eligibility  Guidelines  for  free  and 
reduced  price  meals  for  the  National 
School  Lunch  Program  (7  CFR  Part  210), 
the  Commodity  School  Program  (7  CFR 
Part  210),  School  Breakfast  Program  (7 
CFR  Part  220),  Summer  Food  Service 
Program  (7  CFR  Part  225)  and  Child  and 
Adult  Care  Food  Program  (7  CFR  Part 
226)  and  the  guidelines  for  free  milk  in 
the  Special  Milk  Program  for  Children 
(7  CFR  Part  215).  The.se  eligibility 
guidelines  are  ba.sed  on  the  Federal 
income  poverty  guidelines  and  are 
stated  by  household  size.  The  guidelines 
are  used  to  determine  eligibility  for  free 
and  reduced  price  meals  and  free  milk 
in  accordance  with  applicable  program 
rules. 

Definition  of  Income 

In  accordance  with  the  Department’s 
policy  as  provided  in  the  Food  and 
Nutrition  Service  publication  Eligibility 
Manual  for  School  Meals,  “income,”  as 
the  term  is  used  in  this  Notice,  means 
income  before  any  deductions  such  as 
income  taxes.  Social  Security  taxes, 
insurance  premiums,  charitable 
contributions  and  bonds.  It  includes  the 
following:  (1)  Monetary  compensation 
for  .services,  including  wages,  salary, 
commissions  or  fees;  (2)  net  income 
from  nonfarm  self-employment;  (3)  net 
income  from  farm  self-employment;  (4) 
Social  Security;  (5)  dividends  or  interest 
on  savings  or  bonds  or  income  from 
estates  or  trusts;  (6)  net  rental  income; 

(7)  public  assistance  or  welfare 
payments;  (8)  unemployment 
compensation;  (9)  government  civilian 
employee  or  military  retirement,  or 
pensions  or  veterans  payments;  (10) 
private  pensions  or  annuities;  (11) 
alimony  or  child  support  payments;  (12) 
regular  contributions  from  persons  not 
living  in  the  household;  (13)  net 
royalties;  and  (14)  other  cash  income. 
Other  cash  income  would  include  cash 
amounts  received  or  withdrawn  from 
any  source  including  savings, 
investments,  trust  accounts  and  other 
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resources  that  would  be  available  to  pay 
the  price  of  a  child’s  meal. 

“Income,”  as  the  term  is  used  in  this 
Notice,  does  not  include  any  income  or 
benefits  received  under  any  Federal 
programs  that  are  excluded  from 
consideration  as  income  by  any 
statutory  prohibition.  Furthermore,  the 
value  of  meals  or  milk  to  children  shall 
not  be  considered  as  income  to  their 
households  for  other  benefit  programs 
in  accordance  with  the  prohibitions  in 
section  12(e)  of  the  Richard  B.  Russell 
National  School  Lunch  Act  and  section 
1 1(b)  of  the  Child  Nutrition  Act  of  1966 
(42  U.S.C.  1760(e)  and  1780(b)). 

The  Income  Eligibility  Guidelines 

The  following  are  the  Income 
Eligibility  Guidelines  to  be  effective 


from  July  1,  2013  through  June  30,  2014. 
The  Department’s  guidelines  for  free 
meals  and  milk  and  reduced  price  meals 
were  obtained  by  multiplying  the  year 
2013  Federal  income  poverty  guidelines 
by  1.30  and  1.85,  respectively,  and  by 
rounding  the  result  upward  to  the  next 
whole  dollar.  This  Notice  displays  only 
the  annual  Federal  poverty  guidelines 
issued  by  the  Department  of  Health  and 
Human  Services  because  the  monthly 
and  weekly  Federal  poverty  guidelines 
are  not  used  to  determine  the  Income 
Eligibility  Guidelines.  The  chart  details 
the  free  and  reduced  price  eligibility 
criteria  for  monthly  income,  income 
received  twice  monthly  (24  payments 
per  year),  income  received  every  two 


weeks  (26  payments  per  year)  and 
weekly  income. 

Income  calculations  are  made  based 
on  the  following  formulas:  Monthly 
income  is  calculated  by  dividing  tbe 
annual  income  by  12;  twice  monthly 
income  is  computed  by  dividing  annual 
income  by  24;  income  received  every 
two  weeks  is  calculated  by  dividing 
annual  income  by  26;  and  weekly 
income  is  computed  by  dividing  annual 
income  by  52.  All  numbers  are  rounded 
upward  to  the  next  whole  dollar.  The 
numbers  reflected  in  this  notice  for  a 
family  of  four  in  the  48  contiguous 
states,  the  District  of  Columbia,  Guam 
and  the  territories  represent  an  inc.rease 
of  2.2%  over  last  year’s  level  for  a 
family  of  the  .same  size. 


INCOME  ELIGIBILITY  GUIDELINES 
Effectiv  from  July  1.  2013  to  Jung  30.  2014 
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Authority:  42  II.S.C.  1758(b)(1). 

Dated:  March  8,  2013. 

Audrey  Rowe, 

Administmtor. 

|FR  Doc.  2013-0fir.44  Filed  .3-20-13;  8  4.5  an.) 

BILUNG  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC):  Income  Eligibility 
Guidelines 

agency:  Food  and  Nutrition  Ser\'ice, 
USDA. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  ("Department”)  announces 
adjusted  income  eligibility  guidelines  to 
be  used  by  State  agencies  in 
determining  the  income  eligibility  of 
persons  applying  to  participate  in  the 
Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  Program  (WIC).  These  income 
eligibility  guidelines  are  to  be  used  in 
conjunction  with  the  WIC  Regulations. 
DATES:  Effective  Dote:  July  1,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Hines,  Chief,  Policy  Branch, 
Supplemental  Food  Programs  Division, 
FNS,  USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302,  (703)  305- 
2740. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  significant  and  was  not  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB)  in  conformance  with  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 


601-612)  and  thus  is  exempt  from  the 
provisions  of  this  Act. 

Paperwork  Reduction  Act  of  1995 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  OMB  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557,  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  48  FR  29114,  June  24, 
1983,  and  49  FR  22676,  May  31,  1984). 

Description:  Section  17(d)(2)(A)  of  the 
Child  Nutrition  Act  of  1966,  as  amended 
(42  U.S.C.  1786(d)(2)(A)),  requires  the 
Secretary  of  Agriculture  to  establish 
income  criteria  to  be  used  with 
nutritional  risk  criteria  in  determining  a 
person’s  eligibility  for  participation  in 
the  WIC  Program.  The  law  provides  that 
persons  will  be  income  eligible  for  the 
WIC  Program  only  if  they  are  members 
of  families  that  satisfy  the  income 
standard  prescribed  for  reduced-price 
school  meals  under  section  9(b)  of  the 
Richard  B.  Russell  National  School 
Lunch  Act  (42  U.S.C.  1758(b)).  Under 
section  9(b),  the  income  limit  for 
reduced-price  school  meals  is  185 
percent  of  the  Federal  poverty 
guidelines,  as  adjusted. 

Section  9(b)  also  requires  that  these 
guidelines  be  revised  annually  to  reflect 
changes  in  the  Consumer  Price  Index. 
The  annual  revision  for  2013/2014  was 
published  by  the  Department  of  Health 
and  Human  Services  (HHS)  at  78  FR  16, 
January  24,  2013.  The  guidelines 
published  by  HHS  are  referred  to  as  tbe 
poverty  guidelines. 

Section  246.7(d)(1)  of  the  WIC 
regulations  (Title  7,  Code  of  Federal 
Regulations)  specifies  that  State 


agencies  may  prescribe  income 
guidelines  either  equaling  the  income 
guidelines  established  under  section  9 
of  the  Richard  B.  Russell  National 
School  Lunch  Act  for  reduced-price 
.school  meals,  or  identical  to  State  or 
local  guidelines  for  free  or  reduced- 
price  health  care.  However,  in 
conforming  WIC  income  guidelines  to 
State  or  local  health  care  guidelines,  the 
State  cannot  establish  WIC  guidelines 
which  exceed  the  guidelines  for 
reduced-price  school  meals,  or  which 
are  less  than  100  [lercent  of  the  Federal 
poverty  guidelines.  Consistent  with  the 
method  used  to  compute  income 
eligibility  guidelines  for  reduced-price 
meals  under  the  National  School  Lunch 
Program,  the  poverty  guidelines  were 
multiplied  by  1.85  and  the  results 
rounded  upward  to  the  next  whole 
dollar.  At  this  time,  the  Department  is 
publishing  the  maximum  and  minimum 
WIC  income  eligibility  guidelines  by 
household  size  for  the  period  July  1, 
2013,  through  June  30,  2014.  Consistent 
with  section  1 7(f)(  1 7)  of  the  Child 
Nutrition  Act  of  1966,  as  amended  (42 
U.S.C.  1786(0(17)),  a  State  agency  may 
implement  the  revised  WIC  income 
eligibility  guidelines  concurrently  with 
the  implementation  of  income  eligibility 
guidelines  under  the  Medicaid  Program 
established  under  Title  XIX  of  the  Social 
Security  Act  (42  U.S.C.  1396,  et  seq.). 
State  agencies  may  coordinate 
implementation  with  the  revised 
Medicaid  guidelines,  i.e.,  earlier  in  the 
year,  but  in  no  case  may 
implementation  take  place  later  than 
July  1.  2013. 

State  agencies  that  do  not  coordinate 
implementation  with  the  revised 
Medicaid  guidelines  must  implement 
the  WIC  income  eligibility  guidelines  on 
July  1,  2013.  The  first  table  of  this 
Notice  contains  the  income  limits  by 
household  size  for  the  48  contiguous 
States,  the  District  of  Columbia,  and  all 
Territories,  including  Guam. 
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Because  the  poverty  guidelines  for 
Alaska  and  Hawaii  are  higher  than  for 
the  48  contiguous  States,  separate  tables 
for  Alaska  and  Hawaii  have  been 
included  for  the  convenience  of  the 
State  agencies. 

Authority:  42  II.S.C.  178H. 

Dated;  March  8.  2013. 

Audrey  Rowe, 

Administrator. 

|FR  Drjc.  2()1.3-<Mi.')47  Filed  3-21-1.3:  8:4.1  am) 

BILLING  CODE  341(L-30-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Caribou-Targhee  National  Forest; 

Idaho  and  Wyoming;  Amendment  to 
the  Targhee  Revised  Forest  Plan — 
Canada  Lynx  Habitat 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Caribou-Targhee  National 
Forest  proposes  to  amend  the  Targhee 
Revi.sed  Forest  Plan  (1997)  to  include  a 
map  identifying  specific  areas  where  the 


Northern  Rockies  Lynx  Management 
Direction  (NRLMD,  2007)  applies. 

Pre-Decisional  Administrative  Review 
Process:  The  decision  on  this  proposed 
plan  amendment  will  be  subject  to  the 
objection  process  for  the  planning 
process  (36  CFR  part  219,  subpart  B). 
Only  those  individuals  and  entities  who 
submit  sub.stantive  formal  comments 
related  to  this  proposed  plan 
amendment  during  the  opportunities  for 
public  comment  as  provided  in  36  CF^R 
part  219,  Subpart  A  may  file  an 
objection.  The  burden  is  on  the  objector 
to  demonstrate  compliance  with 
requirements  for  objection  (36  CFR 
219.53). 
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Public  Participation:  The  Agency 
invites  interested  parties  to  participate 
and  collaborate  on  this  proposal  and 
analysis.  Publication  of  this  Notice 
initiates  the  .30-day  scoping  process. 
Comments  received  concerning  this 
proposed  plan  amendment  will  be  used 
to  develop  the  proposal  and  the  Draft 
Environmental  Impact  Statement  (EIS). 

Once  the  Draft  EIS  is  prepared, 
publication  of  its  Notice  of  Availability 
in  the  Federal  Register  will  begin  a 
formal  90-day  opportunity  to  provide 
written  comments.  Comments  on  the 
Draft  EIS  will  be  used  to  prepare  the 
Final  EIS  and  Draft  Record  of  Decision. 
Notice  of  Availability  of  the  Final  EIS 
and  Draft  Record  of  Decision  will  be 
made  in  the  Federal  Register.  Public 
notice  to  begin  the  60-day  opportunity 
to  File  an  objection  will  be  published  in 
the  newspaper  of  record.  Public  notice 
of  all  objections  will  be  published  in  the 
newspaper  of  record  and  begin  the  10 
day  period  for  an  interested  person  to 
request  participation  in  meetings 
between  the  reviewing  officer  and 
objector(s)  to  discuss  issues  raised  in  the 
objection  and  potential  resolution.  All 
meetings  are  open  to  observation  by  the 
public.  After  the  reviewing  officer 
responds  in  writing  to  objections,  the 
re.sponsible  official  will  issue  the  Final 
Record  of  Decision,  consistent  with 
re.sponses  to  objections,  and  issue  a 
public  notice  of  the  decision  and,  if 
applicable,  the  approved  amendment. 

The  newspaper  of  record  is  the  Post 
Register.  The  Draft  EIS,  Final  EIS,  Draft 
Record  of  Decision,  responses  to 
objections.  Final  Record  of  Decision, 
approved  amendment,  and  all  public 
notices  and  Federal  Register  notices 
will  be  made  available  online. 
Additional  opportunities  for  public 
involvement  will  be  offered  prior  to  the 
Final  EIS  if  determined  necessary  by  the 
responsible  official. 

DATES:  The  Draft  EIS  for  the 
Amendment  is  expected  in  July  2013. 
The  Final  EIS  and  Draft  Record  of 
Decision  are  expected  in  December 
2013.  The  Final  Record  of  Decision  is 
expected  in  2014. 

ADDRESSES:  Send  written  comments  in 
response  to  this  Notice  to:  Targhee  Lynx 
Analysis,  Caribou-Targhee  National 
Forc.st,  1405  Hollipark  Drive,  Idaho 
Falls,  ID  83401.  Comments  may  also  be 
sent  via  email  to  cornments-intermtn- 
caribou-targhee@fs.fed.us  or  via 
facsimile  to  208/557-5826. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Bogle,  Forest  Planner  (208)354- 
6613  or  mbogle@fs.fed.us.  Additional 
information  about  this  analysis  will  be 
posted  at  http://www.fs.fed.us/nepa/fs- 
usda-pop.php/?project=40275. 


Individuals  who  u.se  telecommunication 
devices  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  between  8 
a.m.  and  8  p.m.,  Ea.stern  Time,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 

Canada  l^mx  was  listed  as  a  Threatened 
species  under  the  Endangered  Species 
Act  in  2000.  The  1997  Targhee  Revised 
Forest  Plan  did  not  identify  lynx 
habitat.  The  NRLMD  ROD  established 
programmatic  management  direction  for 
lynx  habitat  on  the  Targhee  but  did  not 
make  a  decision  about  what  lynx  habitat 
is,  where  linkage  area  boundaries  are,  or 
how  they  are  identified. 

This  analysis  has  been  initiated  in 
response  to  a  June  6,  2012,  District  of 
Idaho  Court  Order.  In  that  order,  the 
Court  determined  that  the  Agency  may 
not  rely  upon  its  2005  Lynx  Analysis 
Unit  Map  which  delineates  the  areas 
subject  to  the  NRLMD  until  it  is 
analyzed  in  an  EIS  pursuant  to  the 
National  Environmental  Policy  Act. 

The  project  area  is  located  in  the 
Idaho  counties  of  Bonneville,  Butte, 
Clark,  Fremont,  Jefferson,  Lemhi, 
Madison,  Teton;  and  the  Wyoming 
counties  of  Lincoln  and  Teton. 

Proposed  Action 

The  proposed  action  is  to  amend  the 
1997  Targhee  Revised  Forest  Plan  to 
incorporate  a  map  that  will  identify 
lynx  habitat,  lynx  analysis  units,  and 
linkage  areas.  The  map  will  incorporate 
the  Fmest-scale  vegetation  information 
and  best  data  available.  The  analysis 
will  be  completed  in  compliance  with 
the  National  Environmental  Policy  Act, 
the  NRLMD  and  other  applicable  laws, 
rules,  regulations  and  policies.  The 
effects  of  such  an  amendment  will  be 
analyzed  and  disclosed  in  the  EIS. 
Consultation  with  the  US  Fish  and 
Wildlife  Service  will  occur  to  ensure 
compliance  with  the  Endangered 
Species  Act. 

Responsible  Official 

The  Caribou-Targhee  National  Forest 
Supervisor  is  the  responsible  official 
and  will  make  the  decision. 

Nature  of  Decision  to  Be  Made 

In  the  decision,  the  responsible 
official  will  decide  whether  or  not  to 
amend  the  1997  Targhee  Revised  Forest 
Plan. 

Preliminary  Issues 

1.  Disagreement  regarding  the  extent 
and  distribution  of  lynx  habitat  across 
the  Targhee  portion  of  the  Caribou- 
Targhee  National  Forest. 


Possible  Alternatives 

At  a  minimum,  the  proposed  action 
and  a  no  action  alternative  will  be 
analyzed.  The  no  action  alternative 
would  not  incorporate  the  lynx  habitat, 
LAU,  and  linkage  area  map  as  an 
amendment  to  the  1997  Targhee  Revised 
Forest  Plan. 

Scoping  Process 

This  Notice  initiates  the  public 
involvement  process,  which  guides  the 
development  of  the  alternatives  and  the 
analysis.  It  is  important  that  reviewers 
provide  their  comments  at  such  times 
and  in  such  manner  that  they  are  useful 
to  the  agency’s  preparation  of  the  Draft 
EIS.  Therefore,  comments  should  be 
provided  prior  to  the  close  of  the 
comment  period  and  should  clearly 
articulate  the  rev  iewer’s  concerns. 

Comments  received  in  response  to 
this  scoping  notice,  including  names 
and  addresses  of  those  who  comment, 
will  become  part  of  the  public  record  for 
this  proposed  action.  Comments 
submitted  anonymously  will  be 
accepted  and  considered. 

Dated:  March  15  2013. 

Brent  Larson, 

Forest  Superx'isor. 

|FR  Doc,  2013-06616  Filed  3-21-13;  8:4.5  am) 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Housing  Service,  USDA.  • 
ACTION:  Proposed  collection;  comments 
requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  USDA 
Rural  Development  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
other  applicable  environmental 
requirements. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  21,  2013  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Juliet  Bochicchio.  Environmental 
Protection  Specialist,  Program  Support 
Staff,  Housing  and  Community 
Facilities  Programs,  U.S.  Department  of 
Agriculture,  Stop  0761, 1400 
Independence  Ave.  SW.,  Washington, 
DC  20250-0761,  Telephone  (202)  205- 
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8242,  email: 

iuliet.bochicchio@wdcMsda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  1940  Subpart  G, 
“Environmental  Program.” 

OMB  Number:  0575-0094. 

Expiration  Date  of  Approval:  May  31, 
2013. 

Type  of  Bequest:  Extension  of  a 
currently  approved  information 
collection. 

/Ibs/rarf:  The  information  collection 
under  OMB  Number  0575-0094  enables 
tbe  Agencies  to  effectively  administer 
the  policies,  methods,  and 
responsibilities  for  compliance  with  the 
NEPA  and  other  applicable 
environmental  laws,  executive  orders, 
and  regulations. 

The  NEPA  nrquires  Federal  agencies 
to  consider  the  potential  environmental 
impacts  of  proposed  major  Federal 
actions  on  the  quality  of  the  human 
environment  during  agency  planning 
and  decision-making  proces.ses.  For 
Rural  Development  to  comply,  it  is 
necessary  that  they  have  information  on 
the  types  of  environmental  resources  on 
site  or  in  the  vicinity  of  an  Applicant’s 
propo.sed  project  that  could  be  impacted 
by  Rural  Development  Federal  action. 
The  Applicant  is  the  logical  source  for 
providing  this  information.  In  fact,  the 
vast  majority  of  Federal  Agencies  that 
assist  non-Federal  Applicants  in 
sponsoring  projects  require  their 
.Applicants  to  submit  such 
environmental  data  to  allow  the  agency 
to  make;  an  informed  decision. 

Both  Rural  Development  provide; 
forms  and/or  other  guidance  to  assi.st  in 
the  t:ollection  and  submission  of 
neces.sary  information.  The  information 
is  usually  submitted  via  email,  l).S. 
Postal  Service,  or  hand  delivery  to  the 
appropriate  Agency  office. 

The  information  is  used  by  the 
Agency  official  who  is  processing  the 
application  for  financial  assistance  or 
request  for  approval.  Having 
environmental  information  on  the 
Applicant’s  proposed  project  and  the 
construction  and  operation  activities 
enables  the  Agency  official  to  determine 
the  magnitude  of  any  potential 
environmental  impacts  and  to  take  such 
impacts  into  consideration  during 
planning  and  decision-making  as 
required  hy  NEPA.  The  analysis  of 
potential  environmental  impacts  of  an 
Applicant’s  proposed  project  and  Rural 
Development  decision  is  a  full 
disclosure  process,  and  therefore,  can 
involve  public  information  meetings 
and  public  notification. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3.7  hours  per 
response. 


Respondents:  Individuals,  non- 
Federal  agency  governments,  farmers, 
ranchers,  business  owners,  for-profit  or 
non-profit  institutions,  and 
organizations. 

Estimated  Number  of  Respondents: 

1 .684. 

Estimated  Number  of  Respon.ses  per 
Respondent:  1 . 

Estimated  Number  of  Responses: 

3,344. 

Estimated  Total  Annual  Burden  on 
Respondents:  12,470  hours. 

Copies  of  this  information  collection 
c;an  be  obtained  from  jeanne  )acobs. 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0035. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agencies,  including  whether  the 
information  will  have  practical  utility: 

(b)  the  accuracy  of  Agencies’  estimate  of 
the  burden  of  the  propo.sed  collection  of 
information  including  the  validity  of  the 
methodology  and  a.ssumptions  u.sed;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  may  be  sent  to  jeanne 
)ac;obs.  Regulations  and  [Paperwork 
Management  Branch,  Support  Services 
Division,  U.S.  Department  of 
Agriculture,  Rural  Development.  S'l'OP 
0742,  1400  Independence  Ave.  SW., 
Washington,  DC  20250-0742.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
al.so  become  a  matter  of  public  record. 

Datyd:  March  .5,  2013. 

Tammye  Trevino, 

Administrator,  Rural  Housing  Sen'ice. 

[FR  Ooc.  ZOl.l-OS.SSZ  Filed  3-21-l,S;  8:45  am] 

BILUNG  CODE  3410-XV-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meetings 
of  the  Colorado  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights  (Commission),  and  the 
Federal  Advisory  Committee  Act 
(F’ACA),  that  an  orientation  meeting  and 
a  planning  meeting  of  the  Colorado 
Advisory  Committee  to  the  Commissirm 


will  convene  at  10:00  a.m.  (MDT)  on 
Thursday,  April  11,  2013,  at  Denver 
Place,  999  18th  Street,  South  Terrace 
2nd  Floor  Conference  Room,  Denver, 

CO  80202.  The  meetings  are  to  conduct 
an  orientation  and  for  project  planning. 

Members  of  the  public  are  entitled  to 
submit  written  comments.  The 
comments  must  be  received  in  the 
regional  office  by  Monday,  May  13, 
2013.  Comments  may  be  mailed  to  the 
Rocky  Mountain  Regional  Office,  U.S. 
Commission  on  Civil  Rights,  999-1 8th 
Street,  Suite  1380  South,  Denver,  CO 
80202,  faxed  to  303-866-1050,  or 
emailed  to  ebohor@usccr.gov.  Persons 
who  desire  additional  information  may 
contact  the  Rocky  Mountain  Regional 
Office  at  303-866-1040. 

Persons  needing  accessibility  .services 
should  contact  the  Rocky  Mountain 
Regional  Office  at  least  10  working  days 
before  the  .scheduled  date  of  the 
meeting.  • 

Records  generated  from  this  meeting 
may  be  inspected  and  reprodui;ed  at  the 
Rocky  Mountain  Regional  Office,  as 
they  l)ecome  availalile,  both  before  and 
after  the  meeting.  Persons  interested  in 
the  work  of  this  advisory  committee  are 
advised  to  go  to  the  Commi.ssion’s  Web 
site,  w'ww. usccr.gov,  or  to  contact  the 
Rocky  Mountain  Regional  Office  at  the 
above  phone  number,  email  or  street 
address. 

The  meetings  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission  and 
FAC  A. 

Dated  in  Wa.shington,  DC,  on  Marf:li  18. 
2013. 

David  Mussatt, 

Acting  Chief,  Regional  Programs 
Coordination  Unit. 

|FR  Doc.  2013-085.58  Filed  3-21-13;  8:45  am| 

BILLING  CODE  6335-01 -r> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

(S-32-2013] 

Foreign-Trade  Zone  35 — Philadelphia, 
Pennsylvania;  Application  for 
Subzone;  Teva  Pharmaceuticals  USA, 
Inc.;  North  Wales,  Chalfont,  Kutztown 
and  Sellersville,  Pennsylvania 

An  application  has  been  submitted  to 
the  P’oreign-Trade  Zones  Board  (the 
Board)  by  the  Philadelphia  Regional 
Port  Authority,  grantee  of  FTZ  35, 
requesting  special-purpose  subzone 
status  for  the  facilities  of  Teva 
Pharmaceuticals  USA.  Inc.,  located  in 
North  Wales,  Chalfont,  Kutztown  and 
Sellersville,  Pennsylvania.  The 
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application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally 
docketed  on  March  18,  2013. 

The  proposed  subzone  would  consist 
of  the  following  sites:  Site  1  (38  acres) 
1070  and  1090  Horsham  Road,  North 
Wales,  Montgomery  County;  Site  2  (29 
acres)  111  New  Britain  Boulevard, 
Chalfont,  Bucks  County;  Site  3  (7  acres) 
9747  Commerce  Circle.  Kutztown, 
Lehigh  County;  and.  Site  4  (63  acres) 

650  and  717  Cathill  Road,  Sellersville, 
Bucks  County.  No  authorization  for 
production  activity  has  been  requested 
at  this  time.  The  proposed  subzone 
would  be  subject  to  the  existing 
activation  limit  of  FTZ  35. 

la  accordance  with  the  Board’s 
regulations,  Elizabeth  Whiteman  of  the 
FTZ  Staff  is  designated  examiner  to 
review  the  application  and  make 
recommendations  to  the  Executive 
Secretary. 

Public  comment  is  invited  from 
interested  parties.  Submissions  shall  be 
addressed  to  the  Board’s  Executive 
Secretary  at  the  address  below.  The 
closing  period  for  their  receipt  is  May  1, 
2013.  Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  to  May  16, 
2013. 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
21013,  U.S.  Department  of  Commerce, 
1401  Constitution  Avenue  NW., 
Washington,  DC  20230-0002,  and  in  the 
“Reading  Room’’  section  of  the  Board’s 
Web  site,  which  is  accessible  via 
WWW',  trade.gov/ftz. 

For  Further  Information  Contact: 
Elizabeth  Whiteman  at 
Elizabeth.Whiteman@trade.gov  or  (202) 
482-0473. 

Dated:  March  18.  2013. 

Andrew  McGiivray, 

Executive  Secretary. 

|FR  Doc.  201:1-06665  Filed  :i-21-i:i;  8:45  am) 

BILUNQ  CODE  P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
(B-23-2013] 

Foreign-Trade  Zone  93 — Raleigh- 
Durham,  North  Carolina;  Notification  of 
Proposed  Production  Activity; 

Southern  Lithoplate,  Inc.  (Aluminum 
Printing  Plates);  Youngsville,  North 
Carolina 

The  Triangle  J  Council  of 
Governments  grantee  of  FTZ  93, 
submitted  a  notification  of  proposed 
production  activity  on  behalf  of 
Southern  Lithoplate,  Inc.  (SLP),  located 
in  Youngsville,  North  Carolina.  The 
notification  conforming  to  the 
requirements  of  the  regulations  of  the 
Board  (15  CFR  400.22)  was  received  on 
March  18,  2013. 

The  SLP  facility  is  located  within  Site 
5  of  FTZ  93.  The  facility  is  used  for  the 
production  of  aluminum  offset  printing 
plates  for  the  printing  industry. 

Pursuant  to  15  CP’R  400.14(b),  FTZ 
activity  would  be  limited  to  the  specific 
foreign-status  materials  and  components 
and  specific  finished  products  described 
in  the  submitted  notification  (as 
described  below)  and  subsequently 
authorized  by  the  FTZ  Board. 

Production  under  FTZ  procedures 
could  exempt  SLP  from  customs  duty 
payments  on  the  foreign  status 
components  used  in  export  production. 
On  its  domestic  sales,  SLP  would  be 
able  to  choose  the  duty  rates  during 
customs  entry  procedures  that  apply  to 
aluminum  printing  plates  (duty-free)  for 
the  foreign  status  inputs  noted  below. 
Customs  duties  also  cxiuld  possibly  be 
deferred  or  reduced  on  foreign  status 
production  equipment. 

The  components  and  materials 
sourced  from  abroad  include:  aluminum 
coils  (duty  rate  3%). 

Public  comment  is  invited  from 
interested  parties.  Submissions  shall  be 
addressed  to  the  Board’s  Executive 
Secretary  at  the  address  below.  The 
closing  period  for  their  receipt  is  May  1, 
2013. 

A  copy  of  the  notification  will  be 
available  for  public  inspection  at  the 
Office  of  the  Executive  Secretary, 
Foreign -Trade  Zones  Board,  Room 
21013,  U.S.  Department  of  Commerce, 
1401  Constitution  Avenue'NW., 
Washington,  DC  20230-0002,  and  in  the 
“Reading  Room”  section  of  the  Board’s 
Web  site,  which  is  accessible  via 
n^ww.trade.gov/ftz. 

P'or  further  information,  contact 
Elizabeth  Whiteman  at 
EIizabeth.Whiteman@trade.gov or  (202) 
482-0473. 


Dated:  March  18,  2013. 

Andrew  McGiivray, 

Executive  Secretary. 

|FR  Doc.  201.1-06667  Filed  3-21-13;  8:45  am) 

BILLING  CODE  P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
(A-570-928] 

Uncovered  Innerspring  Units  From  the 
People’s  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  2011-2012 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  September  17,  2012,  the 
Department  of  Commerce  (“the 
Department”)  published  in  the  Federal 
Register  the  preliminary  results  of  the 
2011-2012  administrative  review  of  the 
antidumping  duty  order  on  uncovered 
innerspring  units  (“innersprings”)  from 
the  People’s  Republic  of  China  (“PRC”) 
for  the  period  February  1,  2011,  through 
January  31,  2012.'  The  Department  gave 
interested  parties  an  opportunity  to 
comment  on  the  Preliminary  Results. 
Based  upon  our  analysis  of  the 
comments  and  information  received,  the 
Department  has  made  changes  to  its 
treatment  of  Tai  Wa  Hong  and  its 
affiliates  for  the  final  results.  The  final 
dumping  margin  for  this  administrative 
review  is  listed  in  the  “Final  Results  of 
Review”  section  below. 

DATES:  Effective  Date:  March  22,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Hampton,  AD/CVD  Operations, 
Office  9,  Import  .administration. 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0116. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  17,  2012,  the 
Department  published  in  the  Federal 
Register  the  Preliminary  Results.^ 
Interested  parties  were  provided  an 
opportunity  to  comment  on  the 

'  See  Uncovered  Innerspring  Units  front  the 
People's  Republic  of  China:  Antidumping  Duty 
Administrative  Review;  2011-2012.  77  FR  57072 
(September  17,  2012)  {“Preliminary  Results"}  and 
accompanying  Decision  Memorandum  for 
Preliminary  Results  of  2011-2012  Antidumping 
Duty  Administrative  Review;  Uncovered 
Innerspring  Units  from  the  People’s  Republic  of 
('.hina,  dated  September  10.  2012  ("Preliminary 
Decision  Memorandum”). 

2  See  id. 
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Preliininan'  Results.^  (In  October  17, 
2012,  the  Department  ret^eived  a  ca.se 
brief  from  Leggett  and  Platt,  Inc. 
(“Petitioner”).**  No  other  case  or  rebuttal 
briefs  were  filed  by  interested  parties. 
On  December  7,  2012,  the  Department 
partially  extended  the  time  limit  for 
these  final  results  by  30  days.-'*  On 
February  6,  2013,  the  Department  fully 
extended  the  time  limit  for  these  final 
results  bv  an  additional  30  days  to 
March  18,  2013. 

Scope  of  the  Order 

The  merchandise  subject  to  the  order 
is  uncovered  innerspring  units.^  The 
product  is  currently  classified  under 
.subheading  0404.29.9010  and  has  also 
been  classified  under  subheadings 
9404.10.0000,  7326.20.0070, 
7320.20.5010.  7320.90.,5010,  or 
7326.20.0071  of  the  Harmonized  Tariff 
.Schedule  of  the  United  States 
(“HTSIJS”).  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes  only:  the  written 
product  description  of  the  scope  of  the 
order  is  dispositive.” 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  brief  by 
Petitioner  are  addressed  in  the  Issues 
and  Decision  Memorandum,  which  is 
incorporated  herein  by  reference.  A  list 
of  the  issues  which  parties  rai.sed,  and 
to  which  we  respond  in  the  Issues  and 


’  Stff  id.,  77  FR  at  .STO?.!. 

*•  .Sm*  l’t!tilioii«!r's  C:as«  Brief,  dated  October  17, 
2012. 

.See  Memoraridiini  to  Christian  Marsh.  Deputy 
Assistant  S(*cretarv  for  Antidumping  anti 
Countervailing  Duty  Operations  through  fames 
Doyle,  Dinaior.  Offii;e  9,  Antidumping  and 
Cxruntervailing  Duty  Operations,  from  Steven 
Ifamptun.  International  Trade  Compliance  Analyst, 
Antidumping  and  Ojuntervailing  Duty  Opt^rations. 
Office  9,  regarding  Uncovered  Innerspring  Units 
frrmi  the  People's  Republic  of  China:  Hxlension  of 
Di;adline  for  Final  Results  of  Antidumping  Duty 
Administrative  Review,  dated  December  7,  2012. 

•’  See  Memorandum  to  Christian  Marsh,  Deputy 
Assi.stant  Ser:retary  for  Antidumping  and 
(xjuntervailing  Duty  Operations  through  fames 
Doyle.  Director,  Office  9.  Antidumping  and 
Oruntervailing  Duty  Ojrerations.  from  .Steven 
Mampton,  International  Trade  Ciompliance  Analyst. 
Antidumping  and  Ckiuntervailing  Duty  0(>erations. 
Office  9,  regarding  Uncovered  innerspring  Units 
from  the  People’s  Republic  of  China:  Extension  of 
Deadline  for  Final  Results  of  Antidumping  Duty 
Administrative  Review,  dated  February  6,  2012. 

^  .See  Memorandum  to  Paul  Piquado.  Assistant 
.Secretary  for  Import  Administration,  from  Chri.stian 
.Marsh,  Deputy  Assi.stant  Secretary  for  Antidumping 
and  Cxninteivailing  Duly  Operations,  entitled 
“Uncovered  Innerspring  Units  from  the  I’oople’s 
Republic  of  China:  ls.sues  and  Decision 
Memorandum  for  the  Final  Results  of  the  2011- 
2(rt2  Administrative  Review,"  which  is  dated 
concurrently  with  this  notice  (“Issues  and  Det.ision 
Memorandum")  for  a  complete  de.scription  of  the 
•Scope  of  the  Order. 

••  Sue  Notice  of  Antidumfiing  Duty  Order: 
linrovered  Innerspring  Units  from  the  People's 
Hepuhlir  of  China.  74  FR  7001  (February  19,  2009). 


Decision  Memorandum,  is  attached  to 
this  notice  as  Appendix  I.  The  Issues 
and  Decision  Memorandum  is  a  public 
document  and  is  on  file  electronically 
via  Import  Administration’s 
Antidumping  and  Countervailing  Duty 
Centralized  Electronic  Service  System 
(“lA  ACCESS”).  lA  ACCESS  is  available 
to  registered  users  at  http:// 
iaaccess.trado.gov  and  in  the  Central 
Records  Unit,  room  7046  of  the  main 
Department  of  Commerce  building.  In 
addition,  a  complete  version  of  the 
Issues  and  Decision  Memorandum  can 
he  accessed  directly  on  the  Internet  at 
http://www.trade.gov/ia/.  The  signed 
Issues  and  Decision  Memorandum  and 
the  electronic  versions  of  the  Issues  and 
Decision  Memorandum  art!  identical  in 
content. 

Changes  Since  the  Preliminary  Results 

The  Department  has  made  changes 
with  respect  to  its  treatment  of  Tai  Wa 
Hong  and  its  affffiates.  Specifically,  we 
determine  as  facts  available  that  we 
should  collapse  Tai  Wa  Hong  with  two 
other  companies,  Tai  Wa  Commercial  & 
Industrial  (Macau)  C'o.  Ltd.  (“Tai  Wa 
Commercial”)  and  Macau  Commercial  & 
Industrial  Spring  Mattress  Manufacturer 
("Macau  Commercial”),  and  that  we 
.should  treat  this  group  of  companies  as 
a  single  entity  (i.e.,  the  Tai  Wa  Hong 
Croup). 

Use  of  Facts  Available  and  Adverse 
Facts  Available 

As  stated  in  the  Preliininarv  Results. 
Tai  Wa  Hong  failed  to  cooperate  to  the 
best  of  its  ability  in  providing  reque.sted 
information,  failed  to  provide  the 
information  in  a  timely  manner  and  in 
the  form  reque.sted,  and  significantly 
impeded  this  proceeding.*'  Accordingly, 
pursuant  to  sections  776(a)(2)(A),  (B), 
and  (C)  and  section  776(b)  of  the  Tariff 
Act  of  1930,  as  amended  (“Act”)  we 
find  it  appropriate  to  assign  total 
adverse  facts  available  (“AFA”)  to  Tai 
Wa  Hong.”’  Moreover,  as  facts  available, 
the  Department  finds  it  appropriate  to 
regard  Tai  Wa  Hong  as  affiliated  with 
Tai  Wa  Commercial  and  Macau 
Commercial,  to  collap.se  the.se  three 
companies,  and  to  treat  these  companies 
as  a  single  entity,  the  Tai  Wa  Hong 
Croup.  Therefore,  the  Department  has 


'’See  Freliniinary  Det:i.sion  Menioraiuliini  at  ,1-5. 

"’.Sffe  ('.ertaiii  Prozen  U'arnimiter  .Shrimp  From 
the  Socialist  Republic  of  Vietnam:  Preliminary 
Results  of  the  First  Administrative  Review  and  New 
Shipfier  Review.  72  FR  10689,  10692  (Marc)i  9. 
2(M)7)  ((iecision  to  apply  total  AFA  to  the  non- 
market-economy-wide  entity),  unchanged  in 
Certain  Frozen  Warmwater  Shrimp  From  the 
Socialist  Republic  of  Vietnam:  Final  Results  of  the 
First  Antidumping  Duty  Administrative  Review  and 
First  New  Shipper  Review.  72  F'R  52052  (SeptemlxT 
12,  2007). 


assigned  the  total  AFA  rate  of  234.51% 
to  the  Tai  Wa  Hong  Croup.  Because  the 
Tai  Wa  Hong  Croup  is  located  in  Macau, 
it  is  a  third  country  reseller. 
Accordingly,  this  rate  only  applies  to 
the  Tai  Wa  Hong  Croup’s  PRC-origin 
merchandise.’ ' 


Final  Results  of  Review 

The  dumping  margin  for  the  period  of 
review  (“PCR”)  is  as  follows: 


Weighted- 

average 

Exporter 

dumping 

margin 

;  (percent) 

Tai  Wa  Hong  Group  . 

}  234.51 

Assessment 

Pursuant  to  section  751(a)(2)(A)  of  the 
Act  and  19  CFR  351 .212(b),  the 
Department  will  determine,  and  IJ.fv 
Customs  and  Border  Protection  (“C^BI’”) 
shall  as.sess,  antidumjiing  duties  on  all 
appropriate  entries.  The  Department 
intends  to  issue  as.sessment  instructions 
to  CBP  1 5  days  after  the  date  of 
publication  of  the  final  results  of 
review.  Pursuant  to  19  CiFR 
351.212(b)(1),  we  calculated  importer- 
specific  (or  customer)  ad  valorem  duty 
asse.ssment  rates  based  on  the  ratio  of 
the  total  amount  of  the  dumping 
margins  calculated  for  the  examined 
sales  to  the  total  entered  value  of  those 
same  sales. In  accordance  with  19  CP’R 
351.106(c)(2),  we  will  instruct  CBP  to 
liquidate,  without  regard  to 
antidumping  duties,  all  entries  of 
subject  merchandise  during  the  POR  for 
which  the  importer-specific  assessment 
rate  is  zero  or  de  minimis. 

Ca.sh  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(2)(C)  of  the  Act:  (1)  For 
the  exporter  listed  above,  the  ca.sh 
deposit  rate  will  be  234.51  percent  for 
its  PROorigin  merchandise;  (2)  for 
previously  investigated  or  reviewed  PRC 
and  non-PRC  exporters  nrrt  listed  above 
that  have  a  separate  rate,  the  cash 


”  .See  Comment  1  of  the  Issues  and  Decision 
Memorandum  for  furtber  discussion  on  this  issue. 

'^In  these  final  results,  the  Department  applied 
the  assessment  rate  calculation  method  adopted  in 
.Antidumping  Proceedings:  Calculation  of  the 
Weighted-Average  Dumping  Margin  and 
Assessment  Rate  in  (j^rtain  Antidumping 
Proceedings:  Final  Modification.  77  FR  8101 
(February  14.  2012). 
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deposit  rate  will  continue  to  be  the 
exporter-specific  rate  published  for  the 
most  recent  period:  (3)  for  all  PRC 
exporters  of  subject  merchandise  which 
have  not  been  found  to  be  entitled  to  a 
separate  rate,  the  cash  deposit  rate  will 
be  the  PRC-wide  rate  of  234.51  percent: 
and  (4)  for  all  non-PRC  exporters  of 
subject  merchandi.se  which  have  not 
received  their  own  rate,  the  cash  deposit 
rate  will  be  the  rate  applicable  to  the 
PRC  exporters  that  supplied  that  non- 
PRC  exporter.  The  deposit  requirements, 
when  impo.sed,  shall  remain  in  effect 
until  further  notice. 

Reimbursement  of  Duties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  FOR.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Department’s  presumption 
that  reimbursement  of  antidumping 
duties  has  occurred  and  the  sub.sequent 
assessment  of  doubled  antidumping 
duties. 

Administrative  Protective  Orders 

In  accordance  with  19  CFR 
351.305(a)(3),  this  notice  ahso  serves  as 
a  reminder  to  parties  subject  to 
administrative  protective  order  ("APO”) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO, 
which  continues  to  govern  business 
proprietary  information  in  this  segment 
of  the  proceeding.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  .subject  to  sanction. 

We  are  issuing  and  publishing  this 
administrative  review  and  notice  in 
accordance  with  sections  751(a)(1)  and 
777(i)  of  the  Act. 

Dated;  March  18,  2013. 

Paul  Piquado, 

Assistant  Secretary'  for  Import 
Administration. 

Appendix  I 

Comment  1:  Treatment  of  the  Tai  Wa  Hong 
Group’s  Sales 

Comment  2:  C^ash  Deposit  and  Liquidation 
Instructions 

(FR  Doc.  201.1-06082  Filed  :i-21-13;  8:4.S  am) 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-201-805] 

Certain  Circular  Welded  Non-Alloy 
Steel  Pipe  from  Mexico:  Notice  of 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review  Pursuant  to  Settiement 

agency:  Import  Administration, 
International  Trade  Admini.stration, 
Department  of  Commerce 
DATES:  Effective  Date:  March  22,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Flessner  or  Robert  James,  AD/CVD 
Operations,  Office  7,  Import 
Admini.stration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230: 
telephone:  (202)  482-6312  and  (202) 
482-0649,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  9,  2010,  the  Department  of 
Commerce  (the  Department)  published 
the  final  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  certain  circular  welded  non-alloy 
steel  pipe  from  Mexico.  The  period  of 
review  (POR)  is  November  1,  2007, 
through  October  31,  2008.’ 

In  the  Final  Results,  the  Department 
assigned  to  Mueller  Comercial  de 
Mexico,  S.  de  R.L.  de  C.V.  (Mueller),  an 
exporter  of  certain  circular  welded  non¬ 
alloy  steel  pipe  from  Mexico  to  the 
United  States,  an  adverse  facts  available 
(AFA)  rate  of  48.33  percent.  The 
application  of  AFA  w'as  necessitated  by 
Mueller’s  failure  to  cooperate  with  the 
Department  and  impeding  this 
administrative  review  by  ignoring 
multiple  requests  for  information. 

Following  the  publication  of  the  final 
results,  Mueller  filed  a  lawsuit  with  the 
United  States  Court  of  International 
Trade  (CIT)  challenging  the 
Department’s  final  results  of 
administrative  review. ^  The  Court 
remanded  this  matter  to  the  Department 
ordering  that  the  Department  “shall 
reconsider  its  determination  not  to 
apply  the  ‘all  others’  rate  to  Mueller’s 
entries.”  See  the  Opinion  at  23.  The 
Department  complied  with  the  Court 
order  and  reconsidered  its 


'  Certain  Circular  Welded  Non-Alloy  Steel 
Pipe  from  Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review  and  Rescission  of 
Administrative  Review  in  Part.  75  FR  20342  (April 
19,  2010)  (Final  Results). 

2  See  Mueller  Comercial  de  Mexico.  S.  de  R.L  de 
C.V.,  and  Southland  Pipe  Nipples  Co..  Inc.  v. 

United  States.  Court  No.  10-00163.  Slip  Op.  11-159 
(December  16,  2011)  (the  Opinion). 


determination  not  to  apply  the  “all 
others”  rate  to  a  non-cooperating 
respondent.  In  the  Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand,  for  the  rea.sons  .set  forth  in  the 
review,  the  Department  found  the  “all 
others”  rate  was  not  sufficient  to  deter 
non-compliance  by  Mueller.  * 

The  United  States  and  Mueller  have 
now  entered  into  an  agreement  to  settle 
this  dispute.  The  Court  issued  its  Order 
of  Judgment  by  Stipulation  on  February 
27,  2013.  Pursuant  to  the  Court’s  Order 
of  Judgment  by  Stipulation,  the 
Department  will  order  liquidation  of  the 
unliquidated  entries  of  certain  circular 
welded  non-alloy  steel  pipe  from 
Mexico,  produced  and/or  exported  by 
Mueller  Comercial  de  Mexico,  S.  de  R.L. 
de  C.V.,  and  entered  or  withdrawn  from 
warehouse,  for  consumption  in  the 
United  States,  from  November  1,  2007 
through  October  31,  2008,  at  the  rate  of 
40.475  percent  agreed  to  by  the  parties. 

We  are  issuing  this  determination  and 
publishing  these  final  re.su Its  of 
antidumping  duty  administrative  review 
pursuant  to  settlement  and  notice  in 
accordance  with  19  U.S.C.  1516a(e). 

Dated:  March  14,  2013. 

Paul  Piquado, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  2013-06678  Filed  3-21-13;  8;45  ami 

BILLING  CODE  351(M}S-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-583-833] 

Poiyester  Stapie  Fiber  From  Taiwan: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review;  2011- 
2012 

AGENCY:  Import  Admini.stration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  polyester 
stajile  fiber  (PSF)  from  Taiwan.  The 
period  of  review  (POR)  is  May  1,  2011, 
through  April  30,  2012.  The  review 
covers  two  producers/exporters  of  the 
subject  merchandi.se.  Far  Eastern  New 
Century  Corporation  (FENC)  and  Nan 
Ya  Plastics  Corporation  (Nan  Ya).  We 
preliminarily  find  that  FENC  has  not 


^  See  Final  Results  of  Redetermination  Pursuant 
to  Court  Remand:  Certain  Circular  Welded  Non- 
Alloy  Steel  Pipe  from  Mexico,  Mueller  Comercial  de 
Mexico.  S.  de  R.L.  de  C.V.,  and  Southland  Pipe 
Nipples  Co.,  Inc.  v.  United  States,  Court  No.  10- 
00163,  .Slip  Op.  11-1.59  (CIT  December  16,  2011), 
dated  May  14,  2012. 
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sold  subject  merchandise  at  less  than 
normal  value  and  that  Nan  Ya  had  no 
shipments  during  the  FOR. 
dates:  Effective  Date:  March  22.  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bryan  Hansen  or  Minoo  Hatten,  AD/ 

CVD  Operations.  Office  1,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Wa.shington,  DC  20230; 
telephone:  (202)  482-3683,  and  (202) 
482-1690,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Order 

The  merchandise  subject  to  the  order 
is  PSF.  The  PSF  subject  to  the  order  is 
currentlv  classifiable  under  subheadings 
5503.20[00.40.  5503.20.00.45, 
5503.20.00.60,  and  5503.20.00.65  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  A 
full  description  of  the  scope  of  the  order 
is  contained  in  the  memorandum  from 
Chri.stian  Marsh,  Deputy  Assistant 
Secretary  for  Antidumpiing  and 
Countervailing  Duty  Opierations,  to  Paul 
Piquado,  Assistant  Secretary  for  Import 
Administration,  “Decision 
Memorandum  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Polyester  Staple  Fiber  from 
Taiwan”  dated  concurrently  with  this 
notice  (“Preliminary  Decision 
Memorandum”),  which  is  hereby 
adopted  by  this  notice.  The  written 
description  is  dispositive. 

The  Preliminary  Decision 
Memorandum  is  a  public  document  and 
is  on  file  electronically  via  Import 
Administration’s  Antidumping  and 
Countervailing  Duty  Centralized 
Electronic  Service  System  (“lA 
ACCESS”).  Access  to  lA  ACCESS  is 
available  to  registered  users  at  http:// 
iaaccess.trade.gov  and  is  available  to  all 
parties  in  the  Central  Records  Unit, 
room  7046  of  the  main  Department  of 
Commerce  building.  In  addition,  a 
complete  version  of  the  Preliminary 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http:// 
www.trade.gov/ia/.  The  signed 
Preliminary  Decision  Memorandum  and 
the  electronic  versions  of  the 
Preliminary  Decision  Memorandum  are 
identical  in  content. 

Preliminary  Determination  of  No 
Shipments 

Nan  Ya  reported  that  it  did  not  .sell  or 
export  subject  merchandise  to  the 
United  States  during  the  FOR.'  Based 


*  .S'ee  the  no  shipment  letter  filed  by  Nan  Ya  on 
August  :<1.  2012. 


on  record  evidence,  we  preliminarily 
find  that  Nan  Ya  had  no  shipments 
during  the  FOR. 

Methodology 

The  Department  has  conducted  this 
review  in  accordance  with  section 
751(a)(2)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  Export  price  is 
calculated  in  accordance  with  section 

772  of  the  Act.  Normal  value  is 
calculated  in  accordance  with  section 

773  of  the  Act.  In  accordance  with 
section  773(b)  of  the  Act,  we 
disregarded  certain  sales  by  FENC.  in  the 
home  market  which  were  made  at 
below-cost  prices  and  were  outside  of 
the  ordinary  course  of  trade.  To 
determine  the  appropriate  compari.son 
method,  the  Department  applied  a 
“differential  pricing”  analysis  and  has 
preliminarily  determined  to  use  the 
average-to-average  method  in  making 
comparisons  of  export  price  or 
constructed  export  price  and  normal 
value  for  FENC.  For  a  full  description  of 
the  methodology  underlying  our 
conclusions,  see  Preliminary  Decision 
Memorandum. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  a 
weighted-average  dumping  margin  of 
0.00  percent  exists  for  FENC  for  the 
period  May  1,  2011,  through  April  30, 
2012. 

Disclosure  and  Public  Comment 

Pursuant  to  19  CFR  351.309(c), 
interested  parties  may  submit  cases 
briefs  not  later  than  30  days  after  the 
date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  five  days  after  the  date  for  filing 
case  briefs.2  Parties  who  submit  case 
briefs  or  rebuttal  briefs  in  this 
proceeding  are  encouraged  to  submit 
with  each  argument:  (1)  A  statement  of 
the  issue;  (2)  a  brief  summary  of  the 
argument;  and  (3)  a  table  of  authorities.'"* 

Pursuant  to  19  CFR  351.310(c), 
interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  filed 
electronically  via  lA  ACCESS.  An 
electronically  filed  document  must  be 
received  successfully  in  its  entirety  by 
the  Department’s  electronic  records 
system,  lA  ACCESS,  by  5  p.m.  Eastern 
Standard  Time  within  30  days  after  the 
date  of  publication  of  this  notice. 
Reque.sts  should  contain;  (1)  The  party’s 


19  CFR  3S1. 309(d). 

*See  19  CFR  351.3()9(d)(2)  and  (d)(2). 


name,  address  and  telephone  number; 

(2)  the  number  of  participants;  and  (3) 
a  list  of  issues  to  be  discussed.  Issues 
raised  in  the  hearing  will  be  limited  to 
those  rai.sed  in  the  respective  case 
briefs.  The  Department  intends  to  issue 
the  final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  the  issues  raised  in  any 
written  briefs,  not  later  than  120  days 
after  the  date  of  publication  of  this 
notice,  pursuant  to  section  751(a)(3)(A) 
of  the  Act. 

Assessment  Rates 

Upon  completion  of  the 
admini-strative  review,  the  Department 
shall  determine  and  U.S.  Customs  and 
Border  Protection  (CBP)  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  If  FENC’s  weighted-average 
dumping  margin  is  not  zero  or  de 
minimis  in  the  final  re.sults  of  this 
review,  we  will  calculate  importer- 
specific  assessment  rates  on  the  basis  of 
the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  an 
importer’s  examined  sales  and  the  total 
entered  value  of  such  sales  in 
accordance  with  19  CFR  351.212(b)(1). 

If  FENC’s  weighted-average  dumping 
margin  continues  to  be  zero  or  de 
minimis  in  the  final  results  of  review, 
we  will  instruct  CBP  not  to  assess  duties 
on  any  of  its  entries  in  accordance  with 
the  Final  Modification  for  Reviews,  i.e., 
“{wjhere  the  weighted-average  margin 
of  dumping  for  the  exporter  is 
determined  to  be  zero  or  de  minimis,  no 
antidumping  duties  will  be  assessed.”'* 

The  Department  clarified  its 
“automatic  assessment”  regulation  on 
May  6,  2003.'’  This  clarification  will 
apply  to  entries  of  subject  merchandise 
during  the  POR  produced  by  FENC  for 
which  it  did  not  know  its  merchandise 
was  destined  for  the  United  States.  In 
such  instances,  we  will  instruct  CBP  to 
liquidate  unreviewed  entries  at  the  all- 
others  rate  if  there  is  no  rate  for  the 
intermediate  company(ies)  involved  in 
the  transaction. 

Consistent  with  the  Assessment  Policy 
Notice,  if  we  continue  to  find  that  Nan 
Ya  had  no  shipments  of  subject 
merchandise  to  the  United  States  in  the 
final  results  of  this  review,  we  intend  to 
instruct  CBP  to  liquidate  any  existing 
entries  of  merchandise  produced  by  Nan 


■*  Sen  Antidumping  Proceedings:  Calculation  of 
the  Weighted-Average  Dumping  Margin  and 
Assessment  Hate  in  Certain  Antidumping 
Proceedings:  Final  Modification,  77  FR  8101,  8102 

(February  14,  2012). 

^  For  a  full  di.scussion  of  tills  clarifination,  see 
Antidumping  and  Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  68  FR  23954 
(May  6,  2003)  {Assessment  Policy  Notice). 
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Ya  and  exported  by  other  parties  at  the 
all-others  rate. 

VVe  intend  to  issue  instnictions  to 
CBP  15  days  a£ter  publication  of  the 
final  results  of  this  review. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  he  effective  upon  publication  of  the 
notice  of  final  results  of  administrative 
review  for  all  shipments  of  PSF  from 
Taiwan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  as  provided  by 
section  751(a)(2)  of  the  Act:  (1)  The  cash 
deposit  rate  for  FENC  will  be  the  rate 
established  in  the  final  results  of  this 
administrative  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  investigation  but  the 
manufacturer  is,  the  ca.sh  deposit  rate 
will  be  the  rate  e.stablished  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  7.31 
percent,  the  all-others  rate  established 
in  the  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Polyester  Staple 
Fiber  From  the  Bepublic  of  Korea  and 
Antidumping  Duty  Orders:  Certain 
Polyester  Staple  Fiber  From  the 
Republic  of  Korea  and  Taiwan,  65  FR 
33807  (May  25,  2000).  These  cash 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  further 
notice. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  these 
results  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated;  March  18,  2013. 

Paul  Piquado, 

Assistant  Secretary  for  Import 
A  dministration . 

Appendix  I 

List  of  Topics  Discussed  in  the 
Preliminary  Decision  Memorandum 


Scope  of  the  Order 
Preliminarv  Determination  of  No 
Shipments 
Verification 

Comparisons  to  Normal  Value 
Product  Comparisons 
Date  of  Sale 
Export  Price 
Normal  Value 

A.  Home  Market  Viability  as 
Comparison  Market 

B.  Level  of  Trade 

C.  Cost  of  Production 

D.  Calculation  of  Normal  Value  Based 
on  Comparison  Market  Prices 

Currency  fionversion 

(FR  Doc.  2013-06674  Filod  3-21-13;  8:45  ani| 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration  • 

North  American  Free  Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  Completion  of  Panel 
Review  of  the  Department  of 
Commerce’s  final  determination  of 
Stainle.ss  Steel  Sheet  and  Strip  in  Coils 
from  Mexico  (Secretariat  File  No.  USA- 
MEX-201 1-1904-01). 

SUMMARY:  Pursuant  to  the  Order  of  the 
Binational  Panel  dated  February  15, 
2013,  the  panel  review  was  completed 
on  March  18,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Bohon,  United  States  Secretary, 
NAFTA  Secretariat,  Suite  2061,  14th 
and  Constitution  Avenue,  Washington, 
DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  On 
February  15,  2013,  the  Binational  Panel 
issued  an  Order  granting  a  joint  motion 
filed  by  the  Investigating  Authority 
(U.S.  Department  of  Commerce)  and  the 
Complainant  (ThyssenKrupp  Mexinox 
S.A.  de  C.V.  and  Mexinox  USA,  Inc.)  to 
dismi.ss  the  panel  review  concerning  the 
Department  of  Commerce’s  final 
determination  concerning  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Mexico.  The  Secretariat  was  instructed 
to  issue  a  Notice  of  Completion  of  Panel 
Review  on  the  31st  day  following  the 
issuance  of  the  Notice  of  Final  Panel 
Action,  if  no  request  for  an 
Extraordinary  Challenge  Committee  was 
filed.  No  .such  request  was  filed. 
I’herefore,  on  the  basis  of  the  Panel 
Order  and  Rule  80  of  the  Article  1904 
Panel  Rules,  the  Panel  Review  was 


completed  and  the  panelists  were 
di.scharged  from  their  duties  effective 
March  18,  2013. 

DtUed;  March  18,  2013. 

Ellen  M.  Bohon, 

United  States  Secretory,  NAFTA  Secretariat. 
(FK  Doc.  2013-06577  Filod  3-21-r3;  8:45  ami 

BILLING  CODE  3S10-GT-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC544 

Marine  Mammals;  File  No.  17941 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice:  rectupt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
Brian  Skerry,  285  High  Street,  Uxbridge, 
MA  01569,  has  applied  in  due  form  for 
a  permit  to  conduct  commercial  or 
educational  photography  on  bottlenose 
[Tursiops  truncatus)  and  spinner 
(Stenella  longirostris)  dolphins. 

DATES:  Written,  telefaxed,  or  email 
comments  must  be  received  on  or  before 
April  22,  2013. 

ADDRESSES:  These  documents  are 
available  upon  written  request  or  by 
appointment  in  tbe  following  offices: 

Permits  and  Conservation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910;  phone  (301) 
427-8401;  fax  (301)  713-0376; 

Pacific  Islands  Region,  NMFS,  1601 
Kapiolani  Blvd.,  Rm  1110,  Honolulu,  HI 
96814^700;  phone  (808)  944-2200;  fax 
(808)  973-2941;  and 
Southeast  Region.  NMFS,  263  13th 
Avenue  South,  Saint  Petersburg,  FL 
33701;  phone  (727)  824-5312;  fax  (727) 
824-5309. 

Written  comments  on  this  application 
should  be  submitted  to  the  Chief, 

Permits  and  Conservation  Division,  at 
the  address  listed  above.  Comments  may 
also  be  submitted  by  facsimile  to  (301) 
713-0376,  or  by  email  to 
NMFS.Prl Comments@noaa.gov.  Please 
include  the  File  No.  in  the  subject  line 
of  the  email  comment. 

Those  individuals  requesting  a  public 
hearing  should  submit  a  written  request 
to  the  Chief,  Permits  and  Conservation 
Division  at  the  address  listed  above.  The 
request  should  set  forth  the  specific 
reasons  why  a  hearing  on  this 
application  would  be  appropriate. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Carrie  Hubard  or  Kristy  Beard,  (301) 
427-8401. 

SUPPLEMENTARY  INFORMATION:  The 

subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.)  and  the 
regulations  governing  the  taking  and 
importing  of  marine  mammals  (.50  CFR 
part  216).  The  applicant  is  requesting 
authorization  to  conduct  two 
photography/filming  projects.  The  first 
would  consi.st  of  helicopter  flights  over 
Florida  Bay  to  capture  bottlenose 
dolphins  mud-ring  feeding.  A  maximum 
of  400  dolphins  may  be  harassed  during 
the  filming.  The  second  project  would 
focus  on  areas  where  spinner  dolphins 
and  humans  interact  in  Hawaii. 
Locations  would  include  the  west  side 
of  Oahu  and  four  bays  on  the  Kona  coast 
of  Hawaii  Island.  Methods- include  both 
vessel-based  and  underw'ater 
photography.  Up  to  75  spinner  dolphins 
may  be  apjiroached  within  50  yards 
during  the  filming.  Four  pantropical 
spotted  dolphins  (Stenella  attanuata) 
may  also  be  approached  if  they  are 
associated  with  spinner  dolphins. 

Images  and  video  from  both  locations 
will  he  used  for  a  feature  story  in 
National  Geographic  Magazine  on 
dolphin  cognition  and  intelligence. 
Dolphin  researchers  familiar  to  each 
filming  location  are  working  as 
scientific  advi.sors  with  the  applicant. 
Both  projects  are  currently  scheduled 
for  two  week  timeframes  in  summer 

2013.  To  allow  for  scheduling  changes, 
the  permit  would  be  valid  until  March 

2014. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  .statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  the 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated;  March  18,  2013. 

P.  .Michael  Payne, 

('hief.  Permits  and  Conservation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(fR  Dof:.  2013-06.593  Filed  3-21-13:  8:45  am] 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Climate  Assessment  and 
Development  Advisory  Committee 

AGENCY:  Office  of  Oceanic  and 
Atmospheric  Research  (OAR),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
(Commerce. 

ACTION:  Notii;e  of  charter  renewal. 

SUMMARY:  The  Department  of 
Commerce’s  Chief  Financial  Officer  and 
A.ssistant  Secretary  for  Admini.stration 
has  renewed  the  charter  for  the  National 
Climate  A.s.se.ssmenl  and  Development 
Advisory  Committee  (NC^ADAC)  for  a 
six-month  period,  through  July  10,  2013. 
The  NC.ADAC  is  a  federal  advisory 
committee  under  the  P'ederal  Advisory 
Committee  Act  (Pub.  L.  92—463). 

DATES:  Renewed  through  July  10,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Cynthia  J.  Diicker,  Designated  Federal 
Officer,  National  Climate  Assessment 
and  Development  Advisorv  Committee. 
NOAA.  Rm.  11230,  R/SAB',  1315  Ea.st- 
VVest  Highway,  Silver  Spring,  Marvland 
20910.  (Phone:  301-734-1156,  Email: 
(Cynthia. decker@nona.gov);  or  visit  the 
NOAA  SAB  Web  site  at  http:// 
ww'w. ncadac.noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

renewal  of  the  C.harter  for  six  months  is 
critical  to  the  succe.ss  of  the  national 
climate  assessment. 

One  amendment  was  made  to  the 
charter.  Under  section  5.  Authority  to 
Which  the  Committee  Reports,  first 
sentence  “The  committee  shall  report  to 
the  USGCRP  through  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere  (“Under  Secretary”)  or  her 
or  his  designee  on  the  committee’s 
activities  and  recommendations 
regarding  the  contents  and  process  of 
the  National  Climate  Assessment.”  The 
phrase  “the  USGCRP  through”  was 
removed.  At  the  end  of  the  section,  this 
sentence  was  added — “The  Under 
Secretary  shall  ensure  that  the  National 
Climate  As.sessmenI  is  forwarded  to  the 
USGCRP.” 

Dated:  March  5,  2013. 
fason  Donaldson, 

Chief  Financial  Officer/Chief  Administrative 
Officer,  Office  of  Oceanic  and  Atmospheric 
Research.  National  Oceanic  and  Atmospheric 
Administration. 

|FR  Doc.  2013-05469  Filed  3-21-13,  8:45  am] 

BILUNG  CODE  SSIO-KD-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC348 

Endangered  Species;  File  Nos.  17367 
and  17364 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Corhmerce. 

ACTION:  Issuance  of  permits. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS),  Southeast  Regional  Office, 
Century  Boulevard,  Atlanta,  GA  30602 
IThomas  Sinclair:  Responsible  Party], 
has  been  issued  a  permit  {File  No. 
17367}  to  take  shortnose  sturgeon 
[Acipenser  brevirostrum)  and  Atlantic 
sturgeon  [Acipetjser  oxyrinchas 
oxyrinchus)  for  purpo,ses  of  scientific 
research;  and  also,  that  the  USP’WS, 
Northeast  Fishery  Center,  PC)  Box  75, 
Lamar,  PA  16848  jMichael  Millard: 
Responsible  Party],  has  been  issued  a 
permit  (File  No.  17364]  to  take  Atlantic 
sturgeon  for  purpo.ses  of  scientific 
research. 

ADDRESSES:  The  permits  and  related 
documents  are  available  for  review 
upon  written  request  or  by  ajipointment 
in  the  following  offices: 

•  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  NMP'S,  1315  East-West 
Highway,  Room  13705,  Silver  Spring, 
MD  20910;  phone  (301)  427-8401;  fax 
(301)  713-0376; 

•  Southeast  Region,  NMP'S,  263  13th 
Avenue  South,  Saint  Petersburg.  P'L 
33701;  phone  (727)  824-5312;  fax  (727) 
824-5309  [File  No.  17367], 

•  Northeast  Region,  NMFS,  55  Great 
Republic  Drive,  Gloucester,  MA  01930; 
phone  (978)  281-9328;  fax  (978)  281- 
9.394  [File  No.  17364], 

FOR  FURTHER  INFORMATION  CONTACT: 
Malcolm  Mohead  or  C^olette  Cairns, 
(301)427-8401. 

SUPPLEMENTARY  INFORMATION:  On 

November  13,  2012,  notice  was 
published  in  the  Federal  Register  (77 
P’R  67631)  that  requests  for  .scientific 
research  permits  to  take  shortnose 
.sturgeon  and/or  Atlantic  sturgeon  had 
been  submitted  by  the  above-named 
applicants.  The  requested  permits  have 
been  issued  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.) 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226). 
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File  No.  1 7367:  The  permit  holder  is 
issued  a  five  year  permit  to  study 
captive  shortnose  and  Atlantic  sturgeon 
to  c;onduct  scientific  research 
facilitating  the  development  of  new 
methods  needed  for  achieving  species 
recovery  in  four  facilities  located  in  the 
Southeast  Region  of  the  USFWS. 
Research  would  include,  but  is  not 
limited  to,  nutrition,  physiology, 
propagation,  contaminants,  genetics, 
fish  health,  cryopreservation,  tagging, 
refugia,  as  well  as.  collaborative 
research  with  other  researchers. 
Additionally,  work  with  captive  animals 
wovdd  examine  abiotic  factors  (e.g.,  pH, 
temperature,  .salinity  di.s.solved  oxygen, 
etc.)  potentially  influencing  distribution 
and  abundance  in  the  wild. 

File  No.  17364;  The  permit  holder  is 
issued  a  five  year  permit  to  refine 
propagation  and  culture  techniques  of 
captive  Atlantic  sturgeon  held  in  refugia 
at  the  USFWS’s  Northeast  F’isheries 
Center,  providing  a  source  of  research 
animals  for  studies  related  to  tagging, 
tracking,  behavior,  physiology,  genetics, 
health,  cryopreservmtion,  and  other 
methods  for  population  conservation, 
recovery,  or  enhancement  of  the  species 
in  the  wild. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  Was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  such  endangered  or 
threatened  species,  and  (3)  is  consi.stent 
with  the  purpo.ses  and  policies  set  forth 
in  section  2  of  the  ESA. 

Dated;  March  18,  2013. 

P.  Michael  Payne, 

Chief,  Permits  and  Consen'otion  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FK  Doc.  201.3-06647  Filed  3-21-13;  8:4,'>  am) 

BILLING  CODE  3510-22-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Di.sabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  products  and 
a  service  to  the  Procurement  List  that 
will  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

DATES:  Effective  Date:  4/22/2013. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 


Disabled,  1401  S.  Clarke  Street,  Suite 
10800,  Arlington,  Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  S.  Lineback,  Telephone:  (703) 
603-7740,  Fax:  (703)  603-0655,  or  email 
CMTEFedReg@AbilityOne.gov. 

SUPPLEMENTARY  INFORMATION: 

Additions 

On  12/21/2012  (77  FR  75616)  and  1/ 
25/2013  (78  FR  5423),  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
pre.sented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  service  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  8501-8506  and  41  CFR 
51-2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  re.sult  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  8501-8506)  in 
connection  with  the  products  and 
service  propo.sed  for  addition  to  the 
Procurement  List. 

End  of  Certification 

Accordingly,  the  following  products 
and  .service  are  added  to  the 
Procurement  List: 

Products 

NSN:  MR  1057 — Butterfly  Mop,  Hybrid 
Sponge 

NSN:  MR  1058 — Refill,  Hybrid  Sponge  Head, 
Blue 

NPA:  L.C.  Industries  for  the  Blind,  Inc., 
Durham,  NC 

Contracting  Activity:  Defense  Commissary 
Agency,  Fort  Lee,  VA 

COVERAGE:  C-List  for  the  requirements  of 
military  commissaries  and  exf:hanges  as 
aggregated  by  the  Defense  Commissary 
Agency. 


Coveralls,  Breathable.  Particulate  Resistant 
Design 

NSN:  84 15-LL-L10-0002— Medium 
NSN:  84 1 5-LL-LHM)003— Large 
NSN:  8415-LL-L10-0004— X-Urge 
NSN:  8415-LI^L1(M)005— ZX-Large 
NSN:  84 15-LL-Ll  0-0006— 3X-Large 
NSN:  8415-LL-L10-0007— 4X-Large 
NPA:  Northeastern  Association  of  the  Blind 
at  Albany,  Inc..  Albany,  NY 
Contracting  Activity:  Defense  Logistics 

Agency  Maritime— Norfolk,  Portsmouth. 
VA 

COVERAGE:  C-Us\  for  100%  of  the 
requirement  of  the  U.S.  Navy,  as 
aggregated  by  the  Defense  Logistics 
Agency  Maritime — Norfolk,  Portsmouth, 
VA. 

Sen,'ice 

Service  Type/Location:  Information 
Technology  (IT)  .Service,  Defen.se 
Manpower  Data  Center  (DMDC),  Defetus-e 
Human  Resoun;es  Activity,  4800  Mark 
(Center  Drive,  Alexandria,  VA. 

NPA:  Lakeview  Center,  Inc.,  Pensaf;ola,  FL 
Contracting  Activity:  Defense  Human 

Resources  Activity,  Hqs  Defense  Human 
Resources  Acty,  Arlington.  VA. 

Barry  S.  Lineback, 

Director,  Business  Operations. 

|FR  Doc.  2013-06606  Filed  3-21-13;  8:4.5  am) 

BILLING  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Di.sabled. 

ACTION:  Proposed  .Addition  to  and 
Deletion  from  the  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  a  service  to  the  Procurement  List 
that  will  be  provided  by  a  nonprofit 
agency  employing  persons  who  are 
blind  or  have  other  .severe  disabilities 
and,  deletes  a  product  previously 
furnished  by  such  agency. 

DATES:  Comments  Must  Be  Received  On 
or  Before:  April  22,  2013, 

ADDRESSES:  Committee  for  Purcha.se 
From  People  Who  Are  Blind  of  Severely 
Di.sabled,  1401  S.  ('larke  Street,  Suite 
10800,  Arlington,  Virginia  22202. 

FOR  FURTHER  INFORMATION  OR  TO  SUBMIT 
COMMENTS  CONTACT:  Barry  S.  Lineback, 
Telephone:  (703)  603-7740,  Fax:  (703) 
603-0655,  or  email 
CMTEFedRegQiAbiHtyOne.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  8503  (a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
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an  opportunity  to  submit  comments  on 
the  proposed  actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  will  be  required  to  procure  the 
service  listed  below  from  the  nonprofit 
agency  employing  persons  who  are 
blind  or  have  other  .severe  di.sabilities. 

The  following  service  is  proposed  for 
addition  h)  the  Procurement  List  for 
production  by  the  nonprofit  agency 
listed; 

Snn’ice 

Sen'ice  Typo/Location:  Operations  Support 
.Service.  Defense  Health  Headquarters, 
7700  Arlington  Blvd.,  Falls  (Church,  VA. 
NPA:  Linden  Resources.  Inc..  Arlington.  VA 
(Contracting  Activity:  Washington 
Headquarters  .Serv'ices  (WHS), 
Ac;quisition  Directorate,  Washington.  D(^ 

Deletion 

The  following  product  is  propo.sed  for 
deletion  from  the  Procurement  List: 

Product 

Shape,  Day  Maritime 
NSN:  8.t4.'')-01-101-l  101, 

NPA:  None  assigned. 

Contracting  Activity:  Defense  Logistics 

Agency  Troop  Support.  Philadelphia,  PA 

Barry  S.  Lineback, 

DirccJor.  Biisitiftst;  Operations. 

II'R  Doc.  201  .a-(M>(iOr)  l  ilnd  :t-21-i:»;  a:4.s  .mil 

BILLING  CODE  6353-01-? 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Determination  Under  the  Textile  and 
Apparel  Commercial  Availability 
Provision  of  the  Dominican  Republic- 
Central  America-United  States  Free 
Trade  Agreement  (“CAFTA-DR 
Agreement”) 

agency:  The  Committee  for  the 
Implementation  of  Textile  Agreements. 
ACTION:  Determination  to  add  a  product 
in  unrestricted  quantities  to  Annex  3.2.5 
of  the  CAFTA-DR  Agreement. 

DATES:  Effective  Date:  March  22,  2013. 
summary:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(“CITA”)  has  determined  that  certain 
piece  dyed  three-thread  fleece  fabric,  as 
specified  below,  is  not  available  in 
commercial  quantities  in  a  timely 
manner  in  the  CAFTA-DR  countries. 
The  product  will  be  added  to  the  list  in 
Annex  3.25  of  the  CAFTA-DR 
Agreement  in  unrestricted  quantities. 


FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Dybezak,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3651. 

For  Further  Information  On-Line: 
http://web.  ita.doc.gov/tacgi/Ca fta 
ReqTrack.nsf  under  “Approved 
Requests,”  Reference  number:  178.2013. 
02.21.Fabric.SoriniSametf()rC^aranMfg. 
SUPPLEMENTARY  INFORMATION: 

Authority:  The  CAFTA-DR 
Agreement;  Section  203(o)(4)  of  the 
Dominican  Republic-Central  America- 
United  States  Free  Trade  Agreement 
Implementation  Act  (“CAFTA-DR 
Implementation  Act”),  Pub.  L.  109-53; 
the  Statement  of  Administrative  Action, 
accompanying  the  CAFTA-DR 
Implementation  Act;  and  Presidential 
Proclamations  7987  (F’ebruary  28,  2006) 
and  7996  (March  31,  2006). 

Background 

The  CAFTA-DR  Agreement  provides 
a  li.st  in  Annex  3.25  for  fabrics,  yarns, 
and  fibers  that  the  Parties  to  tlie 
CAFTA-DR  Agreement  have 
determined  are  not  available  in 
commercial  quantities  in  a  timely 
manner  in  the  territory  of  any  Party.  The 
C.AFTA-DR  Agreement  provides  that 
this  list  may  be  modified  pursuant  to 
Article  3.25(4)(5),  when  the  President  of 
the  United  States  determines  that  a 
fabric,  yarn,  or  fiber  is  not  available  in 
commercial  quantities  in  a  timely 
manner  in  the  territory  of  any  Party.  See 
Annex  3.25  of  the  CAFTA-DR 
Agreement;  .see  also  section  203(o)(4)(C) 
of  the  CAFTA-DR  Implementation  Act. 

The  CAFTA-DR  Implementation  Act 
requires  the  President  to  establish 
procedures  governing  the  submission  of 
a  request  and  providing  opportunity  for 
interested  entities  to  submit  comments 
and  supporting  evidence  before  a 
commercial  availability  determination  is 
made.  In  Presidential  Proclamations 
7987  and  7996,  the  President  delegated 
to  CITA  the  authority  under  section 
203(o)(4)  of  CAFTA-DR  Implementation 
.A.ct  for  modifying  the  Annex  3.25  list. 
Pursuant  to  this  authority,  on  September 
15,  2008,  CITA  published  modified 
procedures  it  would  follow  in 
considering  requests  to  modify  the 
Annex  3.2.Tlist  of  products  determined 
to  be  not  commercially  available  in  the 
territory  of  any  Party  to  CAFTA-DR 
{Modifications  to  Procedures  for 
Considering  Requests  Under  the 
Commercial  Availability  Provision  of 
the  Dominican  Republic-Central 
America-United  States  Free  Trade 
Agreement,  73  FR  53200)  (“CITA’s 
procedures”). 

On  February  21,  2013,  the  Chairman 
of  CITA  received  a  request  for  a 
Commercial  Availability  determination 


(“Request”)  from  Sorini  Samet  & 

Associates  LLC  on  behalf  of  Garan 
Manufacturing,  Inc.  for  certain  piece 
dyed  three-thread  fleece  fabric,  as 
specified  below.  On  February  25,  2013, 
in  accordance  with  CITA’s  procedures, 

CITA  notified  interested  parties  of  the 
Request,  which  was  posted  on  the 
dedicated  Web  site  for  CAFTA-DR 
Commercial  Availability  proceedings.  In 
its  notification,  CITA  advised  that  any 
Response  with  an  Offer  to  Supply 
(“Response”)  must  be  submitted  by 
March  7,  2013,  and  any  Rebuttal 
Comments  to  a  Response  must  be 
submitted  by  March  13,  2013,  in 
accordance  with  sections  6  and  7  of 
CITA’s  procedures.  No  interested  entity 
submitted  a  Response  to  the  Request 
advising  t-HTA  of  its  objection  to  the 
Request  and  its  ability  to  supply  the 
subject  product. 

In  accordance  with  section 
203(o)(4)(C)  of  the  CAFTA-DR 
Implementation  Act,  and  section  8(c)(2) 
of  CITA’s  procedures,  as  no  interested 
entity  submitted  a  Response  objecting  to 
the  Request  and  providing  an  offer  to 
supply  the  subject  product, .CITA  has 
determined  to  add  the  specified  fabric  to 
the  list  in  Annex  3.25  of  the  CAFTA- 
DR  Agreement. 

The  subject  product  has  been  added 
to  the  list  in  Annex  3.25  of  the  CAFTA- 
DR  Agreement  in  unrestricted  I 

quantities.  A  revised  list  has  been  j 

posted  on  the  dedicated  Web  site  for  j 

C.AFTA-DR  Commercial  Availability 
proceeilings. 

SPF:c:IFICAT10NS:  certain  Piece  Dyed 
Three-thread  Fleece  Fabric 
HTS:  6001.21 

Overall  fiber  content:  ('.otlon — .57  to  OSTcr, 
Polyester — .17  to  41%. 

Gauge:  21 
F’ace  Yarn: 

Fiber  content:  57-63'’/o  t;oiiil)ed  cotton;  17- 
41%  polye.ster  ring  spun 

Yarn  size:  47.4/1-17.6/1  (metric);  28/1-14/ 

1  (English) 

Tie  Yarn; 

Fiber  content:  100%  polyester 

Yarn  size:  157.9-191.5/48  filament 
(metric);  47-57  denier  48  filament 
(English) 

F’leece  Yarn; 

Fiber  content;  72-78%  carded  cotton,  22-  i 
28%  polye.ster  [ 

'  Yarn  .Size;  18.6/1-28.8/1  (metric);  11/1-17/ 

1  (English) 

Weight:  211.9-267.8  g/square  meter  (6.9- 
7.8  oz. /square  yard) 

Width:  152.4  cm  cuttable  or  greater,  open  | 

width  (60"  cuttable  or  greater,  open  width)  E 

Finish;  .Single  fiber  piece  dyed  W'ith  I 

reactive  dyestuff  for  cotton  or  disperse  dye  8 

stuff  for  polye.ster.  | 

Performance  Criteria:  I 

1.  Torque  must  not  exceed  4%  (must  meet  | 
AATCC179)  I 

1 
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2.  Vertical  and  horizontal  .shrinkage  must 
Ih!  under  5% 

3.  Must  meet  a  cla.ss-1  flammability  rating. 
NOTE;  The  attributes  listed  for  yarn  size 

relate  to  the  size  of  the  yarn  prior  to  knitting. 
The  measurements  for  fabric  construction 
and  weight  relate  to  the  fabric  prioY  to 
garment  production.  Some  variations  may 
occur  in  these  measurements  as  a  result  of 
the  manufacturing  proce.sses. 

Kim  Glas, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreement}:. 

|FR  Doe.  201.3-00680  Filed  .3-21-13;  8;4,'>  am| 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  U.S.  Aripy 
Corps  of  Engineers 

Greater  Mississippi  River  Basin  Water 
Management  Board;  Engineer 
Regulation  No.  15-2-13 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps)  is  revising  its 
Engineer  Regulation  No.  15-2-13  dated 
10  May  1989.  This  regulation 
e.stablishes  and  prescribes  the 
objectives,  composition,  responsibilities 
and  authority  of  the  Corps  Greater 
Mississippi  River  Basin  Water 
Management  Board.  It  is  applicable  to 
all  Corps  offices  involved  with  water 
management  within  the  Greater 
Mississippi  River  Basin.  The  Board 
consists  of  the  Deputy  Commanding 
General  for  Civil  and  Emergency 
Operations,  and  Division  Commanders 
of  the  Northwestern,  Mississippi  Valley, 
Great  Lakes  and  Ohio  River,  and 
Southwestern  Divisions.  The  Deputy 
Commanding  General  for  Civil  and 
Emergency  Operations  serves  as 
permanent  Board  Chairperson.  The 
Board  provides  oversiglit  and  guidance 
during  significant  regional  drought  or 
flood  events  that  cross  Division 
boundaries.  The  Board  discusses  water 
management  issues  among  Corps 
Divisions  within  the  Greater  Mississippi 
River  Basin. 

dates:  Effective  date:  April  22,  2013. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Attn:  CECW-CE,  441  G  Street 
NW.,  Washington,  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Bank  at  202-761-5532  or  by 
email  at  Robert. Bank® usace.army.mil, 
SUPPLEMENTARY  INFORMATION:  Previous 
Engineer  Regulation  No.  15-2-13  titled 
“Mi.ssissippi  River  Water  Control 
Board”  was  published  on  10  May  1989 


by  the  U.S.  Army  Corps  of  Engineers. 
Since  its  last  revision,  the  Corps  has 
reorganized  its  command  and  control 
.structure.  This  regulation  revision 
reflects  the  current  organizational 
structure  and  is  aligned  with  water 
management  activities  during  recent 
flood  and  drought  events  in  the  United 
States. 

This  is  published  in  Federal  Register 
as  a  notice  to  concerned  people  and 
entities,  and  is  not  a  reque.st  for 
comments. 

Dated;  March  18,  2013. 

Approved  by; 

Robert  A.  Bank, 

Chief,  Civil  Works  Branch  Engineering  &■ 
Construction,  Headquarters,  U.S.  Army  Corps 
of  Engineers. 

For  the  reasons  .stated  above,  the  Corps  is 
revising  Engineer  Regulation  No.  15-2-13 
dated  10  May  1989  as  follows; 

DEPARTMENT  OF  THE  ARMY 
ER  15-2-13 

U.S.  Army  Corps  of  Engineers 
CECW-f:E 

Washington,  DC  20314-1000 
Engineer  Regulation  No.  15-2-13 
Boards,  Commission  and  Committees 
GREATER  MI.SSISSIPPI  RIVER  BASIN 

WATER  MANAGEMENT  BOARD 

1.  Purpose.  This  regulation  establishes  and 
prescribes  the  objectives,  composition, 
responsibilities  and  authority  of  the  U.S. 
Army  Corps  of  Engineers  (Corps)  Greater 
Mi.ssissippi  River  Basin  Water  Management 
Board. 

2.  Applicability.  The  regulation  is 
applicable  to  the  Board  members  and  to  all 
field  operating  activities  concerned  with 
water  management  within  the  Greater 
Mississippi  River  Basin.  The  Greater 
Mississippi  River  Ba.sin  drains  41%  of  the  48 
contiguous  states  of  the  United  States  and  the 
drainage  ba.sin  covers  approximately  1.25 
million  square  miles,  including  all  or  part  of 
31  states  and  two  Canadian  provinces.  Its 
major  tributaries  are  the  Mi.ssouri,  Ohio, 
Arkansas- White,  and  the  Red  Rivers.  The 
Missi.ssippi  River  is  located  within 
Mississippi  Valley  Division;  however,  the 
majority  of  its  drainage  area  and  its 
significant  tributaries  are  located  within  the 
Northw'estern  Division,  Great  Lakes  and  Ohio 
River  Division  and  Southwestern  Division 
boundaries.  The  Board  will  be  activated  as 
deemed  appropriate  by  the  Deputy 
Commanding  General  for  Civil  and 
Emergency  Operations,  including  during 
significant  regional  drought  or  flood  events — 
considered  as  emergency  conditions. 

3.  Objectives.  The  objectives  of  the  Board 
are; 

a.  To  provide  oversight  and  guidance 
during  significant  regional  drought  or  flood 
events  that  cross  Division  boundaries,  and 
require  coordination  of  basin-wide  water 
management  activities. 

b.  To  serve  as  a  forum  for  di.scussion  of 
water  management  issues  among  Corps 
Divisions  within  the  Greater  Mississippi 
River  Basin  when  agreement  is  otherwise 
unobtainable. 


c.  Provides  a  forum,  when  nece.s.sary,  for 
division  commanders  to  keep  the  Chief  of 
Engineers  informed  of  any  unusual  problems 
or  activities  a.s.sociated  with  water  control 
that  impact  his/her  responsihilities. 

4.  Composition.  The  Greater  Mi.ssissippi 
River  Basin  Water  Management  Board  is  a 
continuing  board  consisting  of  the  Deputy 
Commanding  General  for  Civil  and 
Emergency  Operations,  and  Division 
Commanders  of  the  NorthVve.stern, 

Mississippi  Valley,  Great  Lakes  and  Ohio 
River,  and  Southwesteni  Divisions.  The 
Deputy  Commanding  General  for  Civil  and 
Emergency  Operations  serves  a.s  permanent 
Board  Chairperson. 

5.  Responsibilities.  The  Board  functions 
under  the  general  direction  of  the 
Commanding  General,  USAGE,  and  is 
responsible  for; 

a.  Oversight  of  procedures  for  maintaining 
and  improving  inter-divisional  coordination' 
of  water  management  activities  within  the 
Greater  Mississippi  River  Basin. 

b.  Oversight  of  the  development  and  u.se  of 
facilities  (physical  and  computer  models, 
automated  data  processing  equipment,  and 
communications  and  information 
dissemination  networks)  needed  to 
coordinate  water  management  activities  for 
the  Greater  Mississippi  River  Ba.sin  projects. 

c.  Oversight  of  basin-wide  water 
management  activities  as.sociated  with  Corps 
projects  in  the  Greater  Mississippi  River 
Basin  and,  during  (;ertain  significant 
emergency  periods,  may  also  include  other 
agency  projects  located  within  the  Basin  (e.g., 
Tennessee  Valley  Authority,  Bureau  of 
Reclamation). 

d.  Periodic  reports  and/or  briefings  to  the 
Commanding  General,  regarding  the  Board’s 
activities  and  plan.s,  during  periods  when 
Board  is  active. 

6.  Committees.  The  Greater  Mississippi 
River  Basin  Water  Management  Board  is 
authorized  to  establish  continuing  or  ad  hoc; 
inter-divisional  operating  or  study 
committees  comprised  of  Corps  personnel  to 
facilitate  the  work  of  the  Board.  A  standing 
Technical  Committee  comprised  of  the  senior 
water  control  managers  from  the  four 
Divisions  within  the  Greater  Mississippi 
River  Basin,  and  the  HQUSACE  Principal 
Hydrologic  and  Hydraulic  Engineer — who 
serves  as  Technical  Committee 
Chairperson — is  established  to  advise  ami 
assist  the  Board.  The  Technical  Committee 
meets  whenever  a  need  is  determined  by  the 
Chairperson  or  identified  by  the  Board. 

7.  Procedures.  The  procedures  used  by  the 
Board  to  carry  out  its  responsibilities  are  as 
follows; 

a.  During  the  emergency  period  when  the 
Board  is  active,  the  Board  will  mcHrt  to  review 
recent  past  activities  and  current  and  future 
project  operations,  and  to  discuss  new  or 
revised  water  management  activities  for  this 
period  a.s  appropriate. 

h.  The  Board  will  provide  instructions  to 
committees  under  its  jurisdiction  and  review 
their  recommendations  for  improvements  in 
water  management  for  the  above  stated 
purpose. 

c.  Deviations  or  changes  to  a  current  water 
control  plan  may  he  made  at  the  discretion 
of  the  respective  division  commander,  unless 
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dfilogated  autlidrity  has  Imen  withheld.  Such 
deviations  or  changes  may  he  discussed  with 
the  Board  at  the  commander’s  request. 
How'ever,  any  deviation  or  cliange  must  meet 
all  legal  and  procedural  ref|uirements. 

d.  When  major  differences  prevail  among 
the  Board  members  and  cannot  l>e  resolved, 
the  issue  shall  be  raised  on  an  expedient 
basis  to  the  (>)mmanding  (leneral,  to  allow 
for  a  decision  in  a  timely  manner. 

e.  When  needed,  convene  routine  meetings 
of  the  Technical  Committee  sufficient  to: 
ensure  inter-division  coordination  and 
situational  awareness;  coordinate  with  the 
HQllSACB  Dam  and  Levee  Safety  Officer; 
and  inform  the  Board  of  decisions  rwpiiring 
(Command  Authority. 

f.  Terms  of  Rehfrence  will  he  developed  for 
operation  of  the  Board  and  Twihnical 
(Committee  for  approval  by  the  Deputy 
C,ommanding  (leneral  for  Civil  and 
Kmergency  Operations. 

g.  The  Board  and  Technical  Committee 
will  c:ollaburate  with  the  Mississippi  River 
Commission  (MRC)  and  other  impacted 
stakeholder  groups  to  ensure  effective 
synchronization  between  the  missions  of  the 
Board  and  the  MRC  in  the  development  of 
Iwsin-Avide  management  activities  for 
projects  within  the  Greater  Mississippi  River 
Basin  System. 

h.  The  records  of  all  Board  proceedings 
will  be  preserv'ed  and  maintained  pursuant  to 
the  Army  recordkeeping  rtHpiirements  in  the 
Army  Records  Information  Management 
System  regulation  (ARIMS — AR25-l-4()0). 
The  Board  will  designate  an  individual 
responsible  for  maintaining  records  of  all 
hoard  proceedings.  The  designated 
individual  shall  be  c:opied  on  all  elei:tronic 
messages  concerning  Board  proc;et!dings. 
Records  of  the  Board  include,  and  the  Board 
members  shall  retain,  any  emails  or  other 
elec;tronic  records  which  the  Board  members 
generate  or  receive  concerning  Board 
proc;eedings.  The  Board  recognizes  that 
njcommendations  made  by  the  Board  and  the 
information  generated  therefore,  are  of 
critical  importance  to  the  Corps  if  litigation 
is  brought  against  the  Corps.  Litigation  holds 
will  l)e  issued  when  litigation  is  reasonably 
anticipated.  When  a  litigation  hold  is  issued, 
specific  instructions  will  be  provided  on 
preservation  of  electronically  stored 
information  and  paper  documents. 

8.  Funding.  Routine  activities  of  the 
(Jreater  Mississippi  River  Basin  Water 
Management  Board  and  its  committees,  such 
as  travel  and  meeting  expenses,  are  funded 
by  the  separate  members’  offices.  Major 
expen.ses  connected  with  special  studies  are 
funded  through  the  normal  budgetary 
process.  Budget  requests  will  be  supported 
by  appropriate  justification  material. 

IFR  2()13-(H>591  Filed  3-21-13;  K:4.';  anil 
BILUNG  CODE  3720-S»-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  for  the  Final 
Environmental  Impact  Statement  for 
the  Proposed  Modernization  and 
Expansion  of  Townsend  Bombing 
Range,  Georgia 

AGENCY:  Department  of  the  Navy.  DoD. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  (l()2)(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  and  regulations 
implemented  by  the  Council  mi 
Environmental  Quality  (40  Code  of 
Federal  Regulations  ((^FR)  Parts  1500- 
1508),  Department  of  tfje  Navy  (DoN) 
NEPA  regulations  (32  CFR  part  775)  and 
United  States  Marine  Corps  (USMC) 

NEPA  directives  (Marine  Corps  Order 
P5090.2A,  changes  1  and  2),  the  USM(' 
has  prepared  and  filed  with  the  United 
States  Environmental  Protection  Agency 
(USEPA)  a  Final  Environmental  Impact 
Statement  (Final  EIS)  that  evaluated 
potential  environmental  impacts  of 
acquiring  additional  property  and 
constructing  the  necessary 
infrastructure  to  allow  the  use  of 
precision-guided  munitions  (PGMs)  at 
Townsend  Bombing  Range  (TBR), 
Georgia.  Through  the  use  of  PGMs  at 
TBR,  the  USMC  can  more  efficiently 
meet  current  training  requirements  for 
pilots  by  significantly  increasing  air-to- 
ground  training  capabilities  at  Marine 
(^orps  Air  Station  (MCAS)  Beaufort, 

South  Carolina 

DATES  AND  ADDRESSES:  The  USEPA’s 
Notice  of  Availability  (NOA)  and  Notice 
of  Public  Meeting  for  the  Draft  EIS  was 
published  in  the  Federal  Register  on 
July  13,  2012  (77  F'R  41402).  Federal, 
state,  and  local  agencies,  citizens  groups 
and  associations,  and  other  interested 
parties  provided  oral  and  written 
comments  to  the  USMC  and  identified 
specific  issues  or  topics  of 
environmental  concern  that  should  be 
addressed  in  the  Final  EIS.  The  USMC 
responded  to  all  these  comments  and 
updated  portions  of  the  Final  EIS,  where 
appropriate. 

The  Final  EIS  has  been  distributed  to 
federal,  state,  and  local  agencies, 
citizens  groups  and  associations,  and 
other  interested  parties.  In  addition,  a 
copy  of  the  Final  EIS  was  distributed  to 
the  following  libraries; 

1.  Ida  Hilton  Public  Library,  1105 
North  Way,  Darien,  GA  31305. 

2.  Long  County  Public  Library,  28 
South  Main  Street,  I.udowici,  CiA  31316. 

3.  Hog  Hammock  Public  Library,  1023 
Hillery  Lane,  Sapelo  Island,  GA  .31327. 


An  eleQronic  version  of  the  Final  EIS 
can  be  viewed  or  downloaded  from  tbe 
project  Web  site:  http:// 
wi  v’lv.  to  wnsen  dbomhingrangoeis .  com . 

FOR  FURTHER  ASSISTANCE  CONTACT:  Capt. 
Cvochran,  596  Geiger  Blvd.  MCAS 
Beaufort,  vSC  29904  at  84.3-228-6123. 
SUPPLEMENTARY  INFORMATION:  rhrough 
the  preparation  of  a  Universal  Need 
Statement  (UNS),  Marine  Aircraft  Group 
31  (MAG-31)  identified  its  requirement 
for  an  air-to-ground  training  range  that 
allows  aircrews  to  utilize  PGMs  in  a 
realistic  training  environment. 

Following  the  preparation  of  the  UNS, 
the  USMC  began  tbe  jirocess  to  certify 
the  requirement  to  establish  an  air-to- 
ground  training  range  to  support  MAG- 
.31’s  aviation  training  needs  and  develop 
the  approach  to  accommodate  this 
requirement.  MA(J-31’.s  need  for  an  air- 
to-ground  range  that  can  accommodate 
realistic  PGM  training  allowed  the 
USMC  and  the  DoN  to  request  the  DoD’s 
approval  to  study  the  land  acquisition 
alternatives  that  could  support  the 
creation  of  a  modernized  air-to-ground 
training  range.  The  USMC  then  initiated 
the  preparation  of  the  EIS  to  examine 
the  potential  impacts  of  the  proposed 
land  acquisition  and  airspace 
modification  alternatives  that  could 
meet  the  training  requirement. 

The  USMC  conducted  a  multi-step 
screening  process  to  identify  candidate 
ranges  and  alternatives  that  meet  the 
purpose  and  need.  To  achieve  this,  the 
USMC;  (1)  Developed  range  evaluation 
criteria  by  identifying  key  physical  and 
operational  attributes  required  to 
support  training  with  PGMs;  (2) 
identified  existing  candidate  DoD  ranges 
in  the  Southeastern  United  States;  and 
(3)  evaluated  the  candidate  ranges 
against  the  range  evaluation  criteria.  As 
a  result  of  the  evaluations,  seven 
candidate  ranges  were  identified  and 
subjected  to  initial  analysis;  however, 
only  TBR  satisfied  all  of  the  screening 
criteria  and  was  carried  forward  for  full 
analysis  in  the  EIS. 

Purpose  and  Need:  The  purpose  of  the 
Proposed  Action  is  to  provide  an  air-to- 
ground  training  range  capable  of 
providing  a  wider  variety  of  air-to- 
ground  operations,  including  tbe  use  of 
PGMs,  to  meet  current  training 
requirements.  The  Proposed  Action  is 
needed  to  more  efficiently  meet  current 
training  requirements  for  USMC 
aviation  assets  by  significantly 
increasing  air-to-ground  training 
capabilities  in  the  Beaufort,  South 
Carolina  Region. 

Proposed  Action:  The  Proposed 
Action  in  the  FEIS  evaluated  potential 
environmental  impacts  of  acquiring 
additional  property  and  constructing  the 
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necessary  infrastnicture  to  allow  the  use 
of  PGMs  at  TBR,  Georgia. 

The  Proposed  Action  includes  five 
interrelated  components: 

(1)  Acquisition  of  land; 

(2)  Acquisition  of  a  timber  easement; 

(3)  Modification  of  existing  airspace; 

(4)  Construction  of  infrastructure  to 
support  PGM  training;  and 

(5)  Improvement  of  training 
capabilities. 

Alternatives  Evaluated  in  the  FEIS: 

The  USMC  analyzed  four  action 
alternatives  and  a  No  Action 
Alternative.  All  four  action  alternatives 
involved  the  acquisition  and 
management  of  land  and  a  timber 
easement,  the  modification  of  existing 
airspace,  and  the  construction  of 
infrastructure  to  support  PGM  training, 
and  would  result  in  the  improvement  of 
training  capabilities.  The  land  acquired 
under  each  action  alternative  involved 
different  .strategic  combinations  of  three 
possible  land  acquisition  areas  (referred 
to  as  “Acquisition  Area  lA.” 

“Acquisition  Area  IB,”  and 
“Acquisition  Area  3”).  Similarly  under 
all  four  action  alternatives,  the  USMC 
proposed  to  modify  the  existing  airspace 
ba.sed  on  the  amount  of  land  acquired. 
Any  combination  of  the  land  proposed 
to  be  acquired  would  be  under  the 
current  Restricted  Area  R-3007.  All  the 
action  alternatives  involved  the 
in.stallation  of  target  scoring  equipment, 
facility  and/or  tower  construction,  and 
roadway  construction/improvement. 

The  USMC  identified  Alternative  4  as 
the  Preferred  Alternative,  which 
includes  acquisition  of  Areas  IB  and  3 
(28,630  acres)  and  construction  of  six 
new  target  areas. 

Environmental  Compliance:  The 
USMC  prepared  the  Final  EIS  per  the 
guidance  provided  in  40  CFR  1502.9, 
with  the  purpose  of  fully  analyzing 
environmental  impacts  as  a  result  of 
implementing  the  Proposed  Action 
through  selection  of  the  Preferred 
Alternative.  Impacts  were  assessed  for 
the  following  resource  areas;  Land  use; 
socioeconomics;  recreatipn;  wetlands; 
water  resources;  airspace;  noise; 
biological  resources;  cultural  resources; 
air  quality;  transportation;  noise; 
topography,  geology,  and  soils;  utilities 
and  infrastructure;  and  hazardous 
materials  and  waste.  However,  it  was 
determined  through  the  EIS  analysis 
that  only  socioeconomics  would  be 
significantly  impacted  as  a  result  of  the 
Proposed  Action. 

Schedule:  Publication  of  the  USEPA’s 
NOA  signifies  the  beginning  of  a  30-day 
waiting  period  (No  Action  Period).  In 
accordance  with  NEPA,  the  Assistant 
Secretary  of  the  Navy  (Installations  and 
Environment)  will  publish  the  Record  of 


Decision  in  the  Federal  Register  after 
the  30-day  waiting  period  has  ended. 

Dated:  March  8,  201.3. 

C.K.  C;hiappetta, 

Lieutenant  Commander,  Office  of  the  Judge 
Advocate  General,  U.S.  Navy,  Federal 
Register  Liaison  Officer. 

IFR  Dm:.  201.3-06588  Filed  3-21-13;  8:45  am) 

BILLING  CODE  381&-FF-P 


DEPARTMENT  OF  EDUCATION 

[Docket  No.  ED-201 2-ICCD-0070] 

Agency  information  Collection 
Activities;  Submission  to  the  Office  of 
Management  and  Budget  for  Review 
and  Approval;  Comment  Request; 
School  Attendance  Boundary  Survey 
(SABS)  2013-2015 

AGENCY:  Institute  of  Education  Sciences 
(lES),  National  Center  for  Education 
Statistics  (NCES),  Department  of 
Education  (ED). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  ED  is 
proposing  a  new  information  collection. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  22, 
2013. 

ADDRESSES:  Comments  submitted  in 
response  to  this  notice  should  be 
submitted  electronically  through  the 
Federal  eRulemaking  Portal  at  http:// 
www.regulations.gov  by  selecting 
Docket  ID  number  ED-201 2-ICCD-0070 
or  via  postal  mail,  commercial  delivery, 
or  hand  delivery.  Please  note  that 
comments  submitted  by  fax  or  email 
and  those  submitted  after  the  comment 
period  will  not  be  accepted.  Written 
requests  for  information  or  comments 
submitted  by  postal  mail  or  delivery 
should  be  addres.sed  to  the  Director  of 
the  Information  Collection  Clearance 
Division,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  LBJ,  Room 
2E105,  Wa.shington,  DC  20202-4537. 
FOR  FURTHER  INFORMATION  CONTACT: 
Electronically  mail 
lCDocketMgr%ed.gov.  Please  do  not 
send  comments  here. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  (ED),  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3506(c)(2)(A)),  provides  the  general 
public  and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed, 
revised,  and  continuing  collections  of 
information.  This  helps  the  Departgient 
assess  the  impact  of  its  information 
collection  requirements  and  minimize 
the  public’s  reporting  burden.  It  also 


helps  the  public  understand  the 
Department’s  information  collection 
requirements  and  provide  the  requested 
data  in  the  desired  format.  ED  is 
soliciting  comments  on  the  proposed 
information  collection  reque.st  (ICR)  that 
is  described  below.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  i.ssues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department:  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology.  Plea.se  note 
that  written  comments  received  in 
response  to  this  notice  will  be 
considered  public  records. 

Title  of  Collection:  School  Attendance 
Boundary  Survtiy  (SABS)  2013-2015. 

OMB  Control  Number:  1850 — NEW. 

Type  of  Review:  New  collection. 

Respondents/ Affected  Public:  State, 
Local,  or  Tribal  Governments. 

Total  Estimated  Number  of  Annual 
Responses:  13,600. 

Total  Estimated  Number  of  Annual 
Burden  Hours:  13,600. 

Abstract:  The  National  Center  for 
Education  Statistics  (NCES),  of  the 
Institute  of  Education  Sciences  (lES), 
within  the  U.S.  Department  of 
Education,  is  requesting  clearance  to 
collect  the  boundaries  for  all  public 
school  service  areas  in  the  50  states  and 
the  District  of  Columbia  in  2013  and 
2015.  The  School  Attendance  Boundary 
Survey  (SABS),  to  be  collected  on  a  two 
year  cycle,  will  assign  geographic  school 
attendance  boundaries  for  the  public 
elementary  and  secondary  schools 
included  in  the  Common  Core  of  Data 
(CCD)  universe.  NCES  will  then 
disseminate  data  from  sources  such  as 
the  American  Community  Survey  (e.g. 
demographics  and  poverty  information) 
mapped  against  the  school  boundaries. 
The  NCES  mapping  system  is  the  only 
system  in  the  United  States  to  nationally 
visually  link  school  exact  geographic 
locations  to  their  demographic  and 
economic  information. 

Dated:  March  18.  2013. 

Stephanie  Valentine, 

Acting  Director,  Information  Collection 
Clearance  Division.  Privacy.  Information  and 
Records  Management  Services,  Office  of 
Management. 

IFR  Doc.  2013-06573  Filed  3-21-13;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[Docket  No.  EO-201 3-ICCD-0034] 

Agency  Information  Collection 
Activities;  eZ-AudIt:  Electronic 
Submission  of  Financial  Statements 
and  Compliance  Audits 

agency:  Federal  Student  Aid  (FSA), 
Qi'partment  of  Education  (ED). 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  ED  is 
proposing  an  extension  of  a  previously 
approved  information  collection. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  21, 
2013. 

ADDRESSES:  Comments  submitted  in 
response  to  this  notice  should  be 
submitted  electronically  through  the 
Federal  eRulemaking  Portal  at  http:// 
www.ref:iu}ations.gov  by  selecting 
Docket  ID  number  ED-201 3-ICCD-()034 
or  via  postal  mail,  commercial  delivery, 
or  hand  delivery.  Please  note  that 
comments  submitted  by  fax  or  email 
and  those  submitted  after  the  comment 
period  will  not  be  accepted.  Written 
requests  for  information  or  comments 
submitted  by  postal  mail  or  delivery 
should  be  addressed  to  the  Director  of 
the  Information  Collection  Clearance 
Division,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  LB|,  Room 
2E103,  Washington,  DC  20202-4537. 

FOR  FURTHER  INFORMATION  CONTACT: 
Electronically  mail 
ICDorketMgr@ed.gnv.  Please  do  not 
send  comments  here. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Edilcation  (ED),  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3506(c)(2)(A)),  provides  the  general 
public  and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed, 
revised,  and  continuing  collections  of 
information.  This  helps  the  Department 
assess  the  impact  of  its  information 
collection  requirements  and  minimize 
the  public’s  reporting  burden.  It  also 
helps  the  public  understand  the 
Department’s  information  collection 
requirements  and  provide  the  requested 
data  in  the  desired  format.  ED  is 
soliciting  comments  on  the  proposed 
information  collection  request  (ICR)  that 
is  described  below.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department:  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 


the  quality,  utility,  and  clarity  of  the 
information  to  bo  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology.  Please  note 
that  written  comments  received  in 
response  to  this  notice  will  be 
considered  public  records. 

Title  of  Collection:  eZ- Audit  : 

Electronic  Submission  of  Financial 
Statements  and  (Compliance  Audits, 

OMB  Control  Number:  1845-0072. 

Type  of  Review:  an  extension  of  a 
previously  approved  information 
collection. 

Respondents/ Affected  Public:  Private 
Sector,  State,  Local,  or  Tribal 
Governments. 

Total  Estimated  Number  of  Annual 
Responses:  6,100. 

Total  Estimated  Number  of  Annual 
Burden  Hours:  2,342. 

Abstract:  eZ-Audit  is  a  web-based 
process  designed  to  facilitate  the  , 

submission  of  compliance  and  rinancial 
statement  audits,  expedite  the  review  of 
tho.se  audits  by  the  Department,  and 
provide  more  timely  and  useful 
information  to  public,  non-profit  and 
proprietary  institutions  regarding  the 
Department’s  review.  eZ- Audit 
establishes  a  uniform  process  under 
which  all  institutions  submit  directly  to 
the  Department  any  audit  required 
under  the  Title  IV,  HEA  program 
regulations.  eZ-Audit  continues  to  have 
minimal  number  of  financial  template 
line  items  and  general  information 
questions. 

Dated;  March  IK.  2013. 

Kate  Mullan, 

Acting  Director,  Information  Collection 
Clearance  Division,  Privacy,  Information  and 
Records  Management  Services,  Office  of 
Management. 

|FR  Dot:.  201.3-06575  Filed  3-21-13;  H;45  am) 

BILLING  CODE  4000-<)1-P 

DEPARTMENT  OF  EDUCATION 

[Docket  No.  ED-201  a-ICCD-0033] 

Agency  Information  Collection 
Activities;  Comment  Request;  Ronald 
E.  McNair  Postbaccalaureate 
Achievement  Program  Annual 
Performance  Report 

agency:  The  Office  of  Postsecondary 
Education  (OPE),  Department  of 
Education  (ED). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  ED  is 
proposing  a  revision  of  a  previously 
approved  information  collection. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  21, 
2013. 

ADDRESSES:  Comments  submitted  in 
response  to  this  notice  should  be 
submitted  electronically  through  the 
Federal  eRulemaking  Portal  at  http:// 
wwnv. regulations. gov  by  selecting 
Doc.ket  ID  number  ED-201 3-KXD-0()33 
or  via  po.stal  mail,  commercial  delivery, 
or  hand  delivery.  Please  note  that 
comments  submitted  by  fax  or  email 
anfl  tho.se  submitted  after  the  comment 
period  will  not  be  accepted.  Written 
requests  for  iaformation  or  comments 
submitted  by  postal  mail  or  delivery 
should  be  addressed  to  the  Director  of 
the  Information  Collection  Clearance 
Division,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  LB),  Room 
2E103.  Washington,  DC  20202-4537. 

FOR  FURTHER  INFORMATION  CONTACT: 
Electronically  mail 
lCDocketMgr@ed.gov.  Please  do  not 
send  comments  here. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  (ED),  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
350B(c)(2)(A)),  provides  the  general 
public;  and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed, 
revised,  and  continuing  collections  of 
information.  This  helps  the  Department 
assess  the  impat;t  of  its  information 
collect icjn  requirements  and  minimize 
the  public’s  reporting  burden.  It  al.so 
helps  the  public  understand  the 
Department’s  information  collection 
recjuirements  and  provide  the  requested 
data  in  the  desired  format.  ED  is 
soliciting  comments  on  the  proposed 
information  collec;tion  request  (K^R)  that 
is  described  belqw.  The  Department  of 
EdiK;ation  is  especially  interestcid  in 
public  comment  addressing  the 
following  issues;  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology.  Please  note 
that  written  comments  received  in 
response  to  this  notice  will  be 
considered  public  records. 

Title  of  Collection:  Ronald  E.  McNair 
Postbaccalaureate  Achievement  Program 
Annual  Performance  Report. 

OMB  Control  Number:  1840-0640. 

Type  of  Review:  A  revision  of  a 
previously  approved  information 
collection. 
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Hespondents/ Affected  Public:  Private 
.Sector,  State,  Local,  or  Tribal 
Governments. 

T otal  Estimated  Number  of  Annual 
Responses:  158. 

Total  Estimated  Number  of  Annual 
Burden  Hours:  1,738. 

Abstract:  Ronald  E.  McNair 
Postbaccalaureate  Achievement 
(McNair)  F’rogram  Annual  Performance 
Report  Program  grantees  must  submit 
the  report  annually.  The  reports  are 
used  to  evaluate  grantees’  performance 
for  substantial  progress,  GPRA,  and  to 
award  prior  experience  points  at  the  end 
of  each  project  (budget)  period.  The 
Department  also  aggregates  the  data  to 
provide  descriptive  information  on  the 
projects  and  to  analyze  the  impact  of  the 


McNair  Program  on  the  academic 
progre.ss  of  participating  students. 

Dated:  March  18.  2013. 

Kate  Mullan, 

Acting  Director,  In  formation  Collection 
Clearance  Division,  Privacy,  Information  and 
Records  Management  Services,  Office  of 
Management. 

|FR  IJo(.  20i:»-0fi574  Filed  .3-21-13;  8:45  am] 

BILLING  CODE  4000-01 -P 

DEPARTMENT  OF  EDUCATidN 

Annual  Notice  of  Interest  Rates  of 
Federal  Student  Loans  Made  Under  the 
Federal  Family  Education  Loan 
Program 

AGENCY:  Federal  Student  Aid, 
Department  of  Education. 


ACTION:  Notice;  correction. 


SUMMARY:  On  January  23,  2013,  the 
Chief  Operating  Officer  for  Federal 
Student  Aid  in  the  IJ.S.  Department  of 
Education  published  in  the  Federal 
Register  (78  FR  5433)  a  notice 
announcing  the  intere.st  rates  for  the 
period  July  1,  2012,  through  June  30, 
2013,  for  certain  loans  made  undCT  the 
Federal  Family  Education  Loan 
Program.  We  correct  tw'o  of  the  charts  in 
that  notice. 

DATES:  Effective  March  22.  2013. 

SUPPLEMENTARY  INFORMATION:  On  page 
5434  we  correct  ("hart  1  to  read  as 
follows: 


Chart  1 — “Converted”  Variable-Rate  Federal  Subsidized  and  Unsubsidized  Stafford  Loans 


Cohort 

Max.  rate 
(percent) 

1 

91 -Day 
T-bill  rate 
(percent) 

1 

Margin 

(percent) 

1 

Total  rate 
(percent) 

First  disbursed  on  or  after 

First  Original  fixed  interest  rate 

disbursed 
before  ■ 

7/1/1988  . 

7/23/1992  i  8.00%.  increasing  to  10.00%  . 

10.00 

0.09 

3.25  1 

3.34 

7/23/1992  . 

10/1/1992  1  8.00%,  increasing  to  10.00%  . 

10.00 

0.09 

3.25  1 

3.34 

7/23/1992  . 

7/1/1994  7.00%  . 

7.00 

0.09 

3.t0  1 

3.19 

7/23/1992  . 

7/1/1994  i  8.00%  . 

8.00 

0.09 

3.10  j 

3.19 

7/23/1992  . 

7/1/1994  !  9.00%  . 

9.00 

0.09 

3.10  1 

3.19 

7/23/1992  . 

7/1/1994  8.00%,  increasing  to  10.00%  . 

10.00 

L_ _ 

0.09 

3.10  1 

3.19 

Immediately  following  the  chart  we 
add: 

“Note:  The  FFEL  Program  loans 
represented  by  the  second  row  of  the 
chart  wore  only  made  to  “new 
borrowers”  on  or  after  July  23,  1992.” 

We  corrected  the  margin  column  for 
what  were  ihe  second,  third,  and  fourth 
row's  (now'  the  third,  fourth,  and  fifth 


rows)  to  read  3.10  percent,  rather  than 
3.25  percent.  The  total  rale  column 
reflects  the  margin  rate  changes. 

We  added  a  sixth  row,  to  nifferentiate 
between  tw'o  cohorts  of  “converted” 
variable-rate  loans  that  were  originally 
fixed-rate  loans  with  rates  that  began  at 
8  percent,  but  increased  to  10  percent 
after  4  years  of  repayment. 


We  added  a  cohort  column,  consistent 
with  other  charts  in  the  notice,  to 
provide  additional  specificity  as  to 
when  the  FF’EL  Program  loans 
represented  in  the  chart  were  made. 

On  page  5434  we  correct  Chart  2  to 
read; 


Chart  2 — Variable-Rate  Federal  Subsidized  and  Unsubsidized  Stafford  Loans 


Cohort 

91 -Day  i 
T-bill  rate 
(percent) 

j 

Margin  i 

Total  rate 

i 

First  disbursed  on  or  after 

First  j 

disbursed  i 
before 

Max.  rate  ! 
(percent)  ■ 

In-school, 
grace,  ! 
deferment  j 
(percent)  ; 

1 

All  other  i 
periods 
(percent) 

In-school,  i 
grace, 
deferment 
(percent) 

All  other 
periods 
(percent) 

10/1/1992  . 

7/1/1994 

i  9.00 

0.09 

1  3.10 

3.10 

!  3.19 

3.19 

7/1/1994  . 

'7/1/1994 

i  9.00 

1  0.09 

!  3.10 

3.10 

3.19 

3.19 

7/1/1994  . 

7/1/1995 

1  8.25 

!  0.09 

1  3.10 

1  3.10 

'  3 19 

3.19 

7/1/1995  . 

i  7/1/1998 

!  8.25 

!  0.09  1  2.50 

1  3.10 

'  2.59 

3.19 

7/1/1998  . 

1  7/1/2006 

8.25 

0.09 

i  1 .70 

!  2.30 

1.79 

2.39 

We  corrected  the  maximum  rate 
column  for  the  second  row  from  8.25 
percent  to  9  percent. 

The  Note  following  Chart  2  in  the 
interest  rate  notice  is  correct,  and  we  do 
not  republish  it  here. 

As  a  reminder,  a  dagger  following  a 
date  in  the  cohort  fields  indicates  that 


the  trigger  for  the  rate  to  apply  is  a 
period  of  enrollment  for  which  the  loan 
w'as  intended  either  “ending  before”  or 
“beginning  on  or  after”  the  date  in  the 
cohort  field. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 

Foss,  U.S.  Department  of  Education,  830 
First  Street  NE.,  Room  11411, 


Washington,  DC  20202-5354. 
Telephone:  (202)  377-3881  or  by  email: 
ian  .foss@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  or  text 
telephone  (TTY),  call  the  P’ederal  Relay 
Service  (FRS)  at  1-800-877-8339. 
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Individuals  with  disabilities  can 
obtain  this  document  in  an  accessible 
format  (e.g.,  Brailie,  large  print, 
audiotape,  or  compact  disc)  on  request 
to  the  contact  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Electronic  Access  to  This  Document: 
The  official  version  of  this  document  is 
the  document  publi.shod  in  the  Federal 
Register.  Free  internet  access  to  the 
official  edition  of  the  Federal  Register 
and  the  Code  of  Federal  Regulations  is 
available  via  the  Federal  Digital  System 
at;  w’w'w. gpo.gov/fdsys.  At  this  site  you 
can  view  this  document,  as  well  as  all 
other  documents  of  this  Dfepartment 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  luse  PDF  you  mu.st 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  site. 

You  may  ahso  access  documents  of  the 
Department  published  in  the  Federal 
Register  by  using  the  article  search 
feature  at:  wivw.federalregister.gov. 
Specifically,  through  the  advanced 
search  feature  at  this  site,  you  can  limit 
your  search  to  documents  published  by 
the  Department. 

Dated:  March  19,  201,3. 

James  W.  Runcie, 

Chief  Operating  Officer,  Federal  Student  Aid. 
IFR  Doc.  2013-e(>f).53  Fil«d  3-21-13;  B:45  ami 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

agency:  Department  of  Energy. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge 
Reservation.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  that  public  notice  of  this 
meeting  be  announced  in  the  Federal 
Register. 

DATES:  Wednesday,  April  10,  2013,  6:00 
p.m. 

ADDRESSES:  Department  of  Energy 
Information  Center,  Office  of  Science 
and  Technical  Information,  1 
Science.gov  Way.  Oak  Ridge,  Tennessee 
37830. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melyssa  P.  Noe,  Federal  Coordinator, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
90.  Oak  Ridge,  TN  37831.  Phone  (865) 
241-3315;  Fax  (865)  576-0956  or  email: 


noemp@oro.doe.gov  or  check  the  Web 
site  at  www.oakridge.doe.gov/em/ssnb. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE-EM  and  site  management  in  the 
areas  of  environmental  restoration, 
waste  management,  and  related 
activities. 

Tentative  Agenda 

•  Welcome  and  Announcements. 

•  Comments  from  the  Deputy 
Designated  Federal  Officer. 

•  Comments  from  the  DOE, 

Tennessee  Department  of  Environment 
and  Con.servatibn,  and  Environmental 
Protection  Agency  Liaisons. 

•  Public  Comment  Period. 

•  Presentation  on  EM  Portfolio  Plans. 

•  Additions/Approval  of  Agenda. 

•  Motions/Approval  of  March  13, 

2013  Meeting  Minutes. 

•  Status  of  Recommendations  with 
DOE. 

•  Committee  Reports. 

•  Federal  Coordinator  Report. 

•  Adjourn. 

Public  Participation:  The  EM  SSAB, 
Oak  Ridge,  welcomes  the  attendance  of 
the  public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  di.sability,  please  contact  Melyssa  P. 
Noe  at  least  seven  days  in  advance  of 
the  meeting  at  the  phone  number  listed 
above.  Written  statements  may  be  filed 
with  the  Board  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  the  agenda 
item  should  contact  Melyssa  P.  Noe  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Individuals 
wishing  to  make  public  comments  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  Minutes  will  be  available  by 
writing  or  calling  Melyssa  P.  Noe  at  the 
address  and  phone  number  listed  above. 
Minutes  will  also  be  available  at  the 
following  Web  site:  http:// 
www.oakridge.doe.gov/em/ssab/ 
minutes.htm. 

Issued  at  Washington,  DC,  on  March  15, 
2013. 

LaTanya  R.  Butler, 

Deputy  Committee  Management  Officer. 

IFR  Doc.  2013-06611  Filed  .3-21-13;  8:4.1  ami 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Representative 
Average  Unit  Costs  of  Energy 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy, 

ACTION:  Notice. 

SUMMARY:  In  this  notice,  the  II. S. 
Department  of  Energy  (DOE)  is 
forecasting  the  repre.sontative  average 
unit  costs  of  five  residential  energy 
sources  for  the  year  2013  pursuant  to 
the  Energy  Policy  and  Conservation  Act. 
The  five  sources  are  electricity,  natural 
gas.  No.  2  heating  oil,  jiropane,  and 
kerosene. 

DATES:  The  representative  average  unit 
costs  of  energy  contained  in  this  notice 
w'ill  become  effective  April  22,  2013  and 
will  remain  in  effect  until  further  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  Cymbalsky,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy  Forrestal 
Building,  Mail  Station  EE-2J  1000 
Independence  Avenue  SW., 
Washington,  DC  20585-0121,  (202) 
287-1692,  Bep_Average_ 

I  Jnit_Costs@ee.doe.gov. 

FYancine  Pinto,  E.sq.  D.S.  Department  of 
Energy,  Office  of  Ceneral  Counsel 
Forrestal  Building,  Mail  Station  GC- 
72,  1000  Independence  Avenue  SW., 
Washington,  DC  20585-0103,  (202) 
586-7432, 

Francine.Pinto@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION;  Section 
323  of  the  Energy  Policy  and 
Conservation  Act  (Act)  requires  that 
DOE  prescribe  test  procedures  for  the 
measurement  of  the  estimated  annual 
operating  costs  or  other  measures  of 
energy  consumption  for  certain 
consumer  products  specified  in  the  Act, 
(42  IJ.S.C.  6293(b)(3))  These  test 
procedures  are  found  in  Title  10  of  the 
Code  of  Federal  Regulations  (CFR)  part 
430,  subpart  B. 

Section  323(b)(3)  of  the  Act  requires 
that  the  estimated  annual  operating 
costs  of  a  covered  product  be  calculated 
from  measurements  of  energy  use  in  a 
representative  average  use  cycle  or 
period  of  use  and  from  representative 
average  unit  costs  of  the  energy  needed 
to  operate  such  product  during  such 
cycle.  (42  IJ.S.C.  6293(b)(3))  The  section 
further  requires  that  DOE  provide 
information  to  manufacturers  regarding 
the  representative  average  unit  costs  of 
energy.  (42  U.S.C.  6293(b)(4))  This  cost 
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information  should  he  used  by 
manufacturers  to  meet  their  obligations 
under  .section  323(c)  of  the  Act.  Most 
notably,  these  costs  are  used  to  comply 
with  P’ederal  Trade  Commission  (PTC) 
requirements  for  labeling. 

Manufacturers  are  required  to  use  the 
revised  D(JE  representative  average  unit 
costs  when  the  FTC  publishes  now 
ranges  of  comparability  for  specific 
covered  products,  16  CFR  part  305. 
Interested  parties  can  also  find 
information  covering  the  FTC  labeling 
requirements  at  http://www.ftc.gov/ 
appliances. 

DflE  last  published  representative 
average  unit  costs  of  residential  energy 
in  a  Federal  Register  notice  entitled, 
“Energy  Conservation  Program  for 
(Consumer  Products:  Representative 
Average  Unit  Costs  of  Energy”,  dated 
April  26,  2012,  77  FR  24940. 

On  April  22,  2013,  the  cost  figures 
published  in  today’s  notice  will  become 


effective  and  supersede  those  cost 
figures  published  on  April  26,  2012.  The 
cost  figures  set  forth  in  today’s  notice 
will  be  effective  until  further  notic;e. 

DOE’s  Energy  Information 
Admini-stration  (ElA)  has  developed  the 
2013  representative  average  unit  after¬ 
tax  residential  costs  found  in  this 
notice.  These  costs  for  etet:tricity, 
natural  gas.  No.  2  heating  oil,  and 
propane  are  based  on  simulations  used 
to  produce  the  March  2013,  ElA  Short- 
Term  Energy  Outlook  (EIA  releases  the 
Outlook  monthly).  The  representative 
average  unit  after-tax  cost  for  kerosene 
is  derived  from  its  price  relative  to  that 
of  heating  oil,  ba.sed  on  the  2008-2012. 
averages  for  these  fuels.  The  source  for 
these  price  data  is  the  P’ebruary  2013, 
Monthly  Energy  Review  DOE/EIA-0()35 
(2013/02).  The  Short-Term  Energy 
Outlook  and  the  Monthly  Energy  Rfwiew 
are  available  on  the  PilA  Web  site  at 


http://wH'w.eia.doe.gov.  Propane  prices 
are  econometric  modeling  projections 
based  on  historical  Weekly  Petroleum 
Status  Report  winter  prices  and  Mont 
Belvieu  (Texas)  spot  and  futures  prices. 
For  more  information  on  the  data 
sources  used  in  this  Notice,  contact  the 
National  Energy  Information  Center, 
Forrestal  Building,  El-30,  1000 
Independence  Avenue  SW., 

Wa.shington,  DC  20585,  (202)  586-8800, 
email:  infoctr@eia.doe.gov. 

The  2013  representative  average  unit 
costs  under  section  323(b)(4)  of  the  Act 
are  set  forth  in  Table  1,  and  will  bef:ome 
effective  April  22,  2013.  They  will 
remain  in  effect  until  further  notice. 

Issiuul  ill  Washington.  IX;.  on  March  12, 
2013. 

David  Danielson, 

Assistant  Secretary  ,  Energy  Efficiency  and 
Renewable  Energy. 


Table  1— Representative  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  Sources  (2013) 


Type  of  energy 

Per  million  Btu  ’  1 

1 

In  commonly  used  terms 

As  required  by  test 
procedure 

Electricity  . 

$35.46 

12.1c/kWh3’  . 

i  $0.1 21 /kWh 

Natural  Gas  . 

10.87  ! 

$1.087/therm'»or$11.12/MCF''' . 

$0.00001087/Btu 

No.  2  Heating  Oil . 

27.40  i 

$3.80/gallon  ^ . 

!  $0.00002740/Btu 

Propane  . 

26.39 

$2.41 /gallon  8 . 

I  $0.00002639/Btu 

Kerosene  . .*..... 

31.19 

i  $4.21 /gallon® . 

$0  000031 19/Btu 

Sources:  U  S.  Energy  Information  Administration,  Short-Term  Energy  Outlook  (March  12,  2013)  and  Monthly  Energy  Review  (February  25, 
2013). 

Notes:  Prices  include  taxes. 

’  Btu  stands  for  British  thermal  units. 

2  kWh  stands  for  kilowatt  hour. 

3  1  kWh  =  3,412  Btu. 

^  1  therm  =  100,000  Btu. 

5MCF  stands  for  1,000  cubic  feet. 

®For  the  purposes  of  this  table,  one  cubic  foot  of  natural  gas  has  an  energy  equivalence  of  1,023  Btu. 

^For  the  purjxises  of  this  table,  one  gallon  of  No.  2  heating  oil  has  an  energy  equivalence  of  138,690  Btu 

8  For  the  purposes  of  this  table,  one  gallon  of  liquid  propane  has  an  energy  equivalence  of  91,333  Btu. 

®For  the  purposes  of  this  table,  one  gallon  of  kerosene  has  an  energy  equivalence  of  135,0(X)  Btu. 
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BILLING  CODE  6450-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  14491-000;  Project  No.  13579- 
002] 

Western  Minnesota  Municipal  Power 
Agency;  FFP  Qualified  Hydro  14,  LLC; 
Notice  of  Competing  Preliminary 
Permit  Applications  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Competing 
Applications 

On  February  1,  2013,  Western 
Minnesota  Municipal  Pow'er  Agency 
and  FFP  Qualified  Hydro  14,  LLC  filed 
preliminary  permit  applications 


pursuant  to  section  4(f)  of  the  Federal 
Power  Act  proposing  to  study  the 
feasibility  of  a  hydropower  project,  to  be 
located  at  the  exi.sting  Saylorvillc  Lock 
and  Dam  on  the  Des  Moines  River,  in 
the  city  of  Johnston  fn  Polk  County, 
Iowa.  FP’P  Qualified  Hydro  14,  LLC’s 
application  is  for  a  successive 
preliminary  permit.  Saylorville  Lock 
and  Dam  is  owned  by  the  United  States 
government  and  operated  by  the  linited 
States  Army  Corps  of  Engineers.  The 
sole  purpose  of  a  preliminary  permit,  if 
issued,  is  to  grant  the  permit  holder 
priority  to  file  a  licen.se  application 
during  the  permit  term.  A  preliminary 
permit  does  not  authorize  the  permit 
holder  to  perform  any  land-disturbing 
activities  or  otherwise  enter  upon  lands 
or  waters  owned  by  others  without  the 
owner’s  expre.ss  permission. 


Western  Minnesota  Municipal  Power 
Agency’s  proposed  project  would 
consi.st  of:  (1)  A  new  80-foot-long  by  35- 
foot-wide  by  95-foot-high  concrete 
intake;  (2)  three  new  14-foot-diameter 
by  740-foot  long  conduits;  (3)  a  new 
ibo-foot-long  by  50-foot-wide  concrete 
powerhouse  with  three  5-megawatt 
(MW)  turbines,  "having  a  combined 
generating  capacity  of  15  MW;  (4)  three 
new  7..5-MW  generator  units;  (5)  a  100- 
foot-long  by  75-foot-wide  substation;  (6) 
a  new  3.73-mile-long,  69-kilovolt 
transmission  line;  and  (7)  appurtenant 
facilities.  The  project  would  have  an 
e.stimated  annual  generation  of  66 
gigawatt-hours. 

Applicant  Contact:  Mr.  Raymond  |. 
Wahle,  3724  W.  Avera  Drive,  Sioux 
Falls,  SD  57109;  (605)  330-6963. 

FFP  Qualified  Hydro  14,  LLC’s 
proposed  project  would  consist  of:  (1)  A 
new  400-foot-long  by  300-foot-wide 
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forebay  channel;  (2)  a  new  75-foot-long 
by  50-foot-wide  by  140-foot-high 
concrete  intake;  (3)  a  new  18-foot- 
diameter  by  75-foot-long  concrete  lined 
headrace  tunnel;  (4)  a  newl 8-foot- 
diameter  by  250-foot-long  steel 
penstock;  (5)  three  lO-foot-diameter, 
various-length  pipelines  that  connects 
the  penstock  to  the  proposed  turbines; 

(6)  a  new  120-foot-long  by  70-foot-wide 
concrete  powerhouse,  containing  three 
4.8-MW  Kaplan  turbine-generators, 
with  a  combined  nameplate  capacity  of 
14.4  MW;  (7)  a  new  275-foot-long  by 
190-foot-wide  tailrace  channel;  (8)  a 
new  60-foot-long  by  50-foot-wide 
substation;, (9)  a  new  4,950-foot-long, 
69-kilovolt  transmi.ssion  line  between 
the  project  substation  to  an 
interconnection  point  and  a  buried 
1000-foot-long,  4.16-kV  line  from  the 
powerhouse  to  the  project  substation; 
and  (10)  appurtenant  facilities.  The 
project  would  have  an  estimated  annual 
generation  of  45.3  gigawatt-hours. 

Applicant  Contact:  Ms.  Ramya 
Swaminathan,  239  Cau.seway  Street, 
Suite  300,  Boston.  MA  021 14;  (978) 
283-2822. 

FEBC  Contact:  Tyrone  A.  Williams, 
(202)  .502-6331. 

Deadline  for  filing  continents,  motions 
to  intervene,  competing  applications 
(without  notices  of  intent),  or  notices  of 
intent  to  file  competing  applications:  60 
days  from  the  issuance  of  this  notice. 
Competing  applications  and  notices  of 
intent  must  meet  the  requirements  of  18 
('FK  4.36.  Comnjents,  motions  to 
intervene,  notices  of  intent,  and 
competing  applications  may  be  filed 
electronically  via  the  Internet.  See  18 
CFR  385.2001  (a)(l)(iii)  and  the 
in.structions  on  the  Commission’s  Web 
site  http  :ll  WWW. fere. gov  I docs-fi  li  ng/ 
efiling.asp.  Commenters  can  submit 
brief  comments  up  to  6,000  characters, 
without  prior  registration,  using  the 
(iComment  system  at  http:// 
www.ferc.gov/docs-fiiing/ 
ecomment.asp.  You  must  include  your 
name  and  contiict  information  at  the  end 
of  your  comments.  For  a.ssistance, 
please  contact  FERC  Online  Support. 
Although  the  Commis.sion  strongly 
encourages  electronic  filing,  documents 
may  also  be  paper-filed.  To  paper-file, 
mail  an  original  and  seven  copies  to: 
Kimberly  D.  Bose,  Secretary,  Federal 
fmergy  Regulatory  Commission,  888 
First  Street  NE.,  Washington.  DC.  20426. 

More  information  about  this  project, 
including  a  copy  of  either  application 
can  be  viewed  or  printed  on  the 
“eLibrary”  link  of  Commission’s  Web 
site  at  http://wn^'.  ferc.gov/docs-filing/ 
eiihrarv.asp.  Enter  the  docket  number 
(P-14491  or  P-13579)  in  the  docket 
number  field  to  access  the  document. 


F'or  assistance,  contact  FERC  Online 
Support. 

Dated:  March  15.  2013. 

Kimberly  D.  Btfse, 

Secretary. 

!FR  Doc.  201.1-06601  Filed  1-21-13.  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

'fake  notice  that  the  Commission  has 
received  the  following  Natural  Gas 
Pipeline  Rate  and  Refund  Report  filings: 

Filings  Instituting  Proceedings 

Docket  Numbers:  RPl  2-955-000. 
Applicants:  CenterPoint  Energy — 
Missi.s.sippi  River  T. 

Description:  MRT  Test  Period  Update 
Filing. 

Filed  Date:  3/15/13. 

Accession  Number:  20130315-5127. 
Comments  Due:  5  p.m.  ET  3/27/1.3. 
Docket  Numbers:  RPl 3—685-000. 
App//r;onf.s:  Alliance  Pipeline  L.P. 
Descr/pt/on.- March  19-31  2013 
Auction  to  be  effective  3/19/2013. 

F/7ed  Dote;  3/15/13. 

Accession  Number:  20130315-5145. 
Comments  Due:  5  p.m.  ET  3/27/13. 
Any  person  desiring  to  intervene  or 
protest  in  any  of  tbe  above  proceedings 
must  File  in  accordance  with  Rules  211 
and  214  of  the  Comrni.ssion’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  liasterii 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

Filings  in  Existing  Proceedings 

Docket  Numbers:  RPl  3-529-002. 
Apphca/i/.s.  Guardian  Pipeline,  L.E.C. 
Description:  NAESB  2.0  Modification 
II  to  be  effective  4/1/2013. 

Filed  Date:  3/15/-i3. 

Accession  Number:  2013031.5-5046. 
Comments  Due:  5  p.m.  ET  3/27/13. 
Docket  Numbers:  RPl  3-530-002. 
Applicants:  Midwestern  Gas 
Transmission  Company. 

Description:  NAESB  2.0  Modification 
II  to  be  effective  4/1/2013. 

Filed  Date:  3/15/13. 

Accession  Number:  20130315-5045. 
Comments  Due:  5  p.m.  ET  3/27/13. 
Docket  Numbers:  RP13-531-002. 
Applicants:  OkTex  Pipeline 
Company,  L.L.C. 

Description:  NAESB  2.0  Modification 
II  to  be  effective  4/1/2013. 


Filed  Date:3l\3l\3. 

Accession  Number:  20130315-5043. 
Comments  Due:  5  p.m.  ET  3/27/13. 
Docket  Numbers:  RPl. 3-532-002. 
Applicants:  Viking  Gas  Transmission 
Company. 

Description:  NAESB  2.0  Modification 
II  to  be  effective  4/1/2013. 

Filed  Date:  3/ \3h3. 

Accession  Number:  20130315-5033. 
Comments  Due:  5  p.m.  ET  3/27/13. 
Any  person  desiring  to  protest  in  any 
of  the  above  proceedings  must  file  in  of 
accordance  with  Rule  211  of  the 
Commission’s  Regulations  (18  CFR 
385.211)  on  or  before  5:00  p.m.  Eastern 
time  on  tbe  specified  comment  date. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
and  service  can  be  found  at:  http:// 
ww'w.ferc.gov/docs-fiiing/efiiing/fiiing- 
req.pdf  For  other  information,  call  (866) 
208-3676  (toll  free).  For  TTY.  call  (202) 
502-8659. 

Dated  March  18,  2013. 

Nathaniel  ).  Davis,  Sr., 

Deputy  Secretary. 

|FR  Doc.  20i:»-()b598  Filed  3-21-1.1;  8:45  am| 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #2 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERlO-2238-004; 

ERl 0-2239-004;  ERl 0-2237-003; 
ERlO-1821-005;  ERl 1-4475-005. 

Applicants:  Indigo  Generation  LLC„ 
Larkspur  Energy  LLC,  Wildflower 
Energy  LP,  Goshen  Phase  II  LLC, 
Rockland  Wind  Farm  LLC. 

Description:  Notice  of  Non-Material 
Change  in  Status  of  tbe  DGC  Companies. 
Filed  Date:  3/ 14/\3. 

Accession  Number:  20130314-5184. 
Comments  Due:  5  p.m.  ET  4/4/13. 
Docket  Numbers:  ERl3-f).33-001. 
Applicants:  Publif;  Service  Conijiany 
of  Colorado. 

Description:  Public  Service  Company 
of  Colorado  submits  2013-03-15-NSP- 
BARRON-Tran-to  Load-543  to  be 
eTfective  1/1/2013. 

Filed  Date:  3/15/13. 

Accession  Number:  20130315-5070. 
Comments  Due:  5  p.m.  ET  4/5/13. 
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Docket  Numbers:  ERl 3-656-001. 

Applicants:  Public  .Service  Company 
of  Colorado. 

Description:  201 3-03-1 4-NSP- 
TREMPLO-Tran-to  Load-549  to  be 
effective  1/1/2013. 

Filed  Date:  3/15/13. 

Accession  Number:  2013031.5-5003. 

Comments  Due:  5  p.m.  ET  4/5/13. 

Docket  Numbers:  ERl  3-672-001. 

Applicants:  Public  Service  Company 
of  Colorado. 

Description:  Public  Sendee  Company 
of  Colorado  submits  201 3-03-1, 5-NSP- 
RCLK-Tran-to  Load-547  to  be  effective 
1/1/2013. 

Filed  Date:  3/15/13. 

Accession  Number:  2013031.5-5048. 

Comments  Due:  5  p.m.  ET  4/5/13. 

Docket  Numbers:  ER13-791-001. 

Applicants:  Midwest  Independent 
Transmission  System  Operator.  Inc. 

Description:  Midwest  Independent 
Transmission  System  Operator,  Inc. 
submits  0,3-15-2013  SA  2478  METC- 
Traverse  IFA  to  be  effective  3/24/2013. 

Filed  Date:  3/15/ 13. 

Accession  Number:  20130315-5074. 

Comments  Due:  5  p.m.  ET  4/5/13. 

Docket  Numbers:  ERl 3-1 101-000. 

Applicants:  Spectrum  Nevada  Solar, 
LLC. 

/7e.smpt;on.- Application  and  Initial 
Baseline  Tariff  Filing  to  be  effective  4/ 
24/2013. 

Filed  Date:  3/15/13. 

Accession  .Number:  20130315-5000. 

Comments  Due:  5  p.m.  ET  4/5/13.. 

Docket  Numbers:  ERl  3-1 102-000. 

A.pplicunls:  Southern  California 
Kdi,son  Company. 

Description:  GIA  and  Distribution 
Service  Agreement  CA  PV  Energy,  LLCi 
at  1670  Champagne  Ave  to  be  effective 
3/16/2013. 

Filed  Date:  3/15/13. 

Accession  Number:  20130315-5001. 

Comments  Due:  5  p.m.  ET  4/5/13. 

Docket  Numbers:  ERl  3-1 10.3-000. 

Applicants:  Southern  California 
Edison  Company. 

Description:  G]  A  and  Distribution 
Service  Agreement  CA  PV  Energy,  LLC 
at  2825  furupa  Ave  to  be  effective  3/16/ 
2013. 

Filed  Date:  3/15/13. 

Accession  Number:  20130315-5002. 

Comments  Due:  5  p.m.  ET  4/5/13. 

Docket  Numbers:  ERl 3-1 104-000. 

Applicants:  just  Energy  Illinois  Corp. 

Description:  Just  Energy  Illinois  Corp. 
submits  Market-Based  Rates  appii(  ation 
to  be  effective  5/14/2013. 

Filed  Date:  3/15/13. 

Accession  Number:  20130315-5047. 

Comments  Due:  5  p.m.  ET  4/5/13. 

Docket  Numbers:  ER13-1 105-000. 


Applicants:  Florida  Power 
Corporation,  Duke  Energy  Carolines, 

LLC. 

Description:  Florida  Power 
Corporation  submits  Joint  OATT  Florida 
CVVIP  Filing  to  be  effective  5/15/2013. 

Filed  Date:  3/15/13. 

Accession  Number:  20130315-5056. 

Comments  Due:  5  p.m.  ET  4/5/13. 

Docket  Numbers:  ERl. 3-1 106-000. 

Applicants:  Wisconsin  Public  Service 
Corporation. 

Description:  Wisconsin  Public  Service 
Corporation  submits  WPSC  Annual 
PEB/PBOP  Filing  to  be  effective  4/1/ 
2013  under  ERl. 3-1 106  Filing  Type:  10. 

Filed  Date:  3/15/13. 

Accession  Number:  20130315-5076. 

Comments  Due:  5  p.m.  ET  4/5/13. 

Docket  Numbers:  ERl  3-1 107-000. 

Applicants:  FM  Energy  Scheduling, 
LLC. 

Description:  FM  Energy  Scheduling, 
LLC  submits  FMES  MBRA  Application 
to  be  effective  6/1/2013. 

Filed  Date:  3/15/13. 

Accession  Number:  201.3031.5-5079. 

Comments  Due:  5  p.m.  ET  4/5/13. 

Docket  Numbers:  ER13-1 108-O0Q. 

Applicants:  PJM  Interconnection, 
L.L.C. 

Description:  PJM  Interconnection, 
L.L.C.  submits  Original  Service 
Agreement  No.  3515  Queues  V4-006, 
V4-007,  V4-0.30,  V4-031  to  be  effective 
2/1.3/2013. 

Filed  Date:  3/15/13. 

Acce.ssion  Number:  201.30315-5080. 

Comments  Due:  5  p.m.  ET  4/5/13. 

Docket  Numbers:  ERl. 3-1 109-000. 

Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

Description:  Midwest  Independent 
Transmission  System  Operator,  Inc. 
submits  03-15-201.3  lo  be  effective  5/ 
14/2013. 

Filed  Date:  3/15/13. 

Accession  /Vumber:  2013031.5-5089.  . 

Comments  Due:  5  p.m.  ET  4/5/13. 

Take  notice  that  the  Commi.ssion 
received  the  following  electric  .securities 
filings: 

Docket  Numbers:  ESI 3-18-000. 

Applicants:  Midwest  Independent 
Transmission  .System  Operator,  Inc. 

Description:  .Section  204  Application 
of  Midwest  Independent  Transmission 
S3'stem  Operator,  Inc. 

Filed  Date:  3/ 14/1 3. 

Accession  Number:  20130314-5187. 

Comments  Due:  5  p.m.  ET  4/4/13. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querj'ing  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 


must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
.service,  and  qualifying  facilities  filings 
can  be  found  at;  http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf.  For 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 

Dated:  March  15.  2013. 

Nathaniel ).  Davis.  Sr., 

Deputy  Secretary. 

IFR  Dim;.  201.1-06600  Filed  3-21-1.3;  8:45  am| 

BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERl 2-30-002; 

ERl  1-41-002;  ERl  1-46-005;  ERl  1-47- 
002;  ERlO-2975-005;  ERlO-2981-002. 

Applicants:  Blue.Star  Energy  Services 
Inc.,  Appalachian  Power  Company,  AEP 
Energy  Partners,  Inc.,  CSW  Energy 
Services,  Inc.,  AEP  Texas  Central 
Company,  AEP  Retail  Energy  Partners. 

Description:  Supplement  to  June  29, 
2012  Triennial  update  for  market  ba.sed 
rate  authority  for  AEP  West  by  BlueStar 
Energy  Services  Inc.,  et  al. 

Filed  Date:  3/14/13. 

Accession  Number:  20130314-5180. 
Comments  Due:  5  p.m.  ET  4/4/13. 
Docket  Numbers:  ERl  2-953-002. 
Applicants:  LSO  New  England  Inc. 
Description:  FCiM  Compliance  Filing 
to  be  effective  5/13/2013. 

Filed  Date:  3/14/13. 

Accession  Number:  201.30314-5102. 
Comments  Due:  5  p.m,  ET  4/4/13. 
Docket  Numbers:  ERl 3-962-001. 
Applicants:  Wisconsin  Power  and 
Light  Company. 

Description:  Wisconsin  Power  and 
Light  Company  submits  WPL’s  Changes 
in  Depreciation  Kates  for  Wholesale 
Production  Service  Supplement  to  be 
effective  1/1/2013. 

Filed  Date:  3/1 4/1 3. 

Accession  Number:  20130314—5156. 
Comments  Due:  5  p  in.  ET  4/4/13. 
Docket  Numbers:  ERl  3-1 080—000. 
Applicants:  Arizona  Public  Service 
Company. 
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Description:  Arizona  Public  Service 
Stipulation  and  Agreement  re: 

Whole.sale  Transmission  Rate  to  be 
effective  4/12/2013. 

Fi7ed  Date.  .3/13/13. 

Accession  Number:  201 3031 3-.‘i  147. 

Comments  Due:  5  p.m.  ET  4/3/13. 

Docket  Numbeis:  ER 13-1080-001. 

Applicants:  Arizona  Public  .Service 
C^ompany. 

Df‘scription:  Arizona  Public  .Service 
Company  submits  APS-Amendment  to 
Stipulation  and  Agreement  re: 

Wholesale  Transmission  Rate  to  be 
effective  4/12/2013. 

Fi/ed  Dale:  3/14/13. 

Accession  Number:  20130314-.51H3. 

Comments  Due:  5  p.m.  El  4/3/13. 

Docket  Numbers:  ERl  3-109.5-000. 

Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

I^escription:  Midwe.st  Independent 
Transmission  Sysitem  Operator,  Inc. 
submits  tariff  filing  per  35.13(a){2)(iii: 
201.3-03-14  Same-Bus  FTR  Filing  to  be 
effective  3/1.5/2013. 

Filed  Date: 

Accession  Number:  20130.314-5123. 

Comments  Due:  5  p.m.  ET  4/4/13. 

Docket  Numbers:  ERl  3-1096-000. 

Applicants:  BE  Louisiana  LLC. 

Description:  BE  Louisiana  LLC 
submits  tariff  filing  per  .35.1.3(a)(2)(iii: 
Revisions  to  market-ba.sed  rate  tariff  to 
be  effective  .3/15/2013. 

Filed  Dote:  3/14/13. 

Accession  Number:  20130314-5149. 

Comments  Due:  5  p.nj.  ET  4/4/13. 

Docket  Numbers:  ERl  3-1 097-000. 

Applicants:  Central  Power  &  Lime 
LLC:.  ' 

De.scrip/ion;  Central  Power  &  Lime 
LLC  submits  tariff  filing  per 
.35.13(a)(2](iii:  Revisions  to  market- 
based  rate  tariff  to  be  effective  3/15/ 
2013. 

Filed  Date:  3/14/13. 

Accession  Number:  20130314-5150. 

Comments  Due:  5  p.m.  ET  4/4/13. 

Docket  Numbers:  ERl  3-1 098-000. 

Applicants:  BE  Rayle  LLC. 

Description:  BE  Rayle  LLC  submits 
tariff  filing  per  35.13(a)(2)(iii:  Revisions 
to  market-ba.sed  rate  tariff  to  be  effective 
3/15/2013. 

Filed  Date:  3/14/13. 

Accession  Number:  20130314-5151. 

Comments  Due:  5  p.m.  ET  4/4/13. 

Docket  Numbers:  ERl  3-1099-000. 

Applicants:  TriUm  Pow'er  Michigan 
LLC. 

Description :TT\Xon  Power  Michigan 
LLC  submits  tariff  filing  per 
35.13(a)(2)(iii:  Revisions  to  market- 
based  rate  tariff  to  be  effective  3/15/ 
2013.'  '  n.  1.  ,.  i.':'  ,1 

Filed  l)ate:'^fiA/X^ 


Accession  Number:  20130314-5158. 

Comments  Due:  5  p.m.  ET  4/4/13. 

Docket  Numbers:  ERl 3-1 1 00-000. 

Applicants:  Energy  Technology 
.Savings  LLC. 

Description:  Energy  Toi;hnology 
.Savings  LLC  submits  tariff  filing  per 
35.12:  MBR  Application  to  be  effective 
5/13/2013. 

Filed  Date:  3/14/13. 

Accession  Number:  20130314-5161. 

Comments  Due:  5  p.m.  ET  4/4/13. 

Take  notice  that  the  Commission 
received  the  following  (pialifying 
facility  filings: 

Docket  Numbers:  QFl  3-355-000. 

Applicants:  IPS  Power  Engineering. 

Description:  Form  556 — Notice  of  self- 
certification  of  qualifying  cogeneration 
facility  status  of  IP.S  Power  Engineering 
[Mt  Pleasant). 

Filed  Date:  3/14/13. 

Accession  Number:  20130314-5077. 

Comments  Due:  None  Applicable. 

Docket  Numbers:  Qf’l  3-356-000. 

Applicants:  IP.S  Power  Engineering. 

Description:  Form  556 — Notice  of  .self- 
certification  of  qualifying  cogeneration 
facility  .status  of  IPS  Power  Engineering 
(Live  Oaks). 

Filed  Date:  3/14/13. 

Accession  Number:  20130314-5079. 

Comments  Due:  None  Applicable. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number.  ■ 

Any  person  desiring  to  interv'ene  or 
prote.st  in  any  of  the  above  proceedings 
mu.st  file  in  accordance  with  Rules  21 1 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
interv'ention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  btt p://i\’\\'iv. ferc.gov/ 
docs-filing/efiling/ fiting-req.pdf.  For 
other  information,  call  (866)  208-3676 
(toll  free).  For  3TY.  c:all  (202)  502-8659. 

Dated:  March  15.  2013 
Nathaniel ).  Davis,  Sr., 

Deputy  Se(  retary. 

jKR  Doc.  20i:r-0659fl  Kilefl  3-21-1.1;  «:45  aWil 

BILUNG  CODE  871 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELI  3-53-000] 

Tri-State  Generation  and  Transmission 
Association,  Inc.  v.  Public  Service 
Company  of  New  Mexico;  Notice  of 
Complaint 

Take  notice  that  on  March  13,  2013, 
pursuant  to  sections  206  and  306  of  the 
Federal  Power  Act,  16  IJ.S.C,  824e  and 
825e  (2006)  and  Rules  206  and  212  of 
the  Federal  Energy  Regulatory 
(Commission  (Commission),  18  (CFR 
385.206  and  18  (CFR  385.212.  Tri-State 
Generation  and  Transmission 
Association,  Inc.  (Complainant),  filed  a 
complaint  against  the  Public  Service 
Company  of  New  Mexico  (Respondent 
or  PNM)  alleging  that,  PNM’s  current 
transmission  rates  are  unjust  and 
unreasonable.  The  (Complainant 
requests  that  the  Commission  set  this 
matter  for  hearing,  establish  a  refund 
effective  date  as  of  the  date  of  the 
complaint,  and  consolidate  the 
proceeding  with  Docket  Nos.  ER13- 
685-000,  ERl. 3-68 7-000,  and  ER13- 
690-000. 

The  Complainant  certifies  that  copies 
of  the  Complaint  were  serviced  on  the 
contacts  for  the  Respondent  as  listed  on 
the  Commi.ssion’s  list  of  Corporate 
Officials  and  parties  the  Complainant 
reasonably  expects  to  be  affected  by  this 
(Complaint,  including  all  of  the  parties 
that  have  intervened  in  Docket  Nos.  . 
ERl 3-685-000,  ERl 3-687-000,  and 
ERl 3-690-000. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  (Commis.sion’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
(Commi.ssion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wi.shing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  must 
be  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  served 
on  the  (Complainants. 

The  (Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http:/ /www. fere. gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  thd'prdtest  bl intervention  to  the 
Federal  Energy  Regulatory  (Commission. 
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888  First  Street  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http:// WWW. ferc.gov,  using  the 
“cLihrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Wasbuigton,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  w'hen  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FFRC 
Online  service,  please  email 
I'EFCOnlineSiipport@ferr.gov,  or  call 
(866)  208-3676  (toll  free).  For  'ITY,  call 
(202)  502-8659. 

Comment  Date:  5:00  p.m.  Eastern 
Time  on  April  2,  2013. 

Dated:  March  15.  2013. 

Kimberly  D.  Bose, 

Secmtary’. 

IFR  Doc.  2013-00002  Filed  .3-21-i;i;  8:4S  .iiii) 

BILLING  COt)£  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  iD-71 03-000) 

Wright,  Laura  H.;  Notice  of  Fiiing 

Take  notice  that  on  March  14,  2013, 
Laura  H.  Wright  filed  an  application  to 
hold  interlocking  positions,  pursuant  to 
.section  305(b)  of  the  Federal  Power  Act, 
16  U.S.C.  825d(b)  (2008)  and  Part  45  of 
Title  18  of  the  Code  of  Federal 
Regulations,  18  CFR  part  45  (2012). 

Any  person  desiring  to  intervene  or  to 
protest  this  Filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notit:e  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
comment  date.  On  or  before  the 
comment  date,  it  is  not  nece.ssary  to 
serve  motions  to  intervene  or  protests 
on  persons  other  than  the  Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://w'ww.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory'  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426. 


This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commi.ssion’s  Public 
Reference  Room  in  Washington,  D('. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  a.ssistance  with  any  FERf^ 
Online  service,  please  email 
FERCOnlmeSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5:00  p.m.  Eastern 
Time  on  April  4,  2013. 

Dated:  March  15.  2013. 

Kimberly  II.  Bose, 

Secretary. 

[FK  Doc.  2013-00604  Filed  3-21-13;  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ELI  3-54-000;  QF1 1-141-002] 

Gadwali  Wind  LLC;  Notice  of  Petition 
for  Enforcement 

Take  notice  that  on  March  18,  2013, 
pursuant  to  section  210(h)  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(PURPA),  16  U.S'.C.  824a-3(h),  Gadwali 
Wind  LLC  (Petitioner)  filed  a  Petition 
for  Enforcement,  requesting  the  Federal 
Energy  Regulatory  Commission 
(Commission)  to  initiate  enforcement 
action  against  the  Minnesota  Public 
Utilities  Commission  to  remedy-  the 
State  of  Minnesota’s  improper 
implementation  of  PURI’A  by 
establishing  an  avoided  cost  rule  that 
does  not  provide  for  the  payment  of  a 
utility’s  full  avoided  costs  to  a  new 
renewable  energy  qualifying  facility 
(QF).  In  the  alternative.  Petitioner 
requests  that  the  Commission  make 
specific:  findings  with  respect  to  Minn. 
Stat.  216B.164,  as  would  allow 
Petitioner  to  pursue  enforcement  action 
in  a  US  Federal  District  Court. 

Any  person  desiring  to  intervene  or  to 
prote.st  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Fhactice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commis.sion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 


comment  date.  On  or  before  the 
comment  date,  it  is  not  necessary  to 
serve  motions  to  intervene  or  protests 
on  persons  other  than  the  Applicant. 

Tne  (Commission  encourages 
electronic  submi.ssion  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://wn'w.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  5  copies 
of  the  protest  or  interventitm  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington.  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  D(T 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  w'hen  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  [ilease  email 
FERCOnIineSupport@fcrc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Comment  Date:  5:00  p.m.  Ea.stern 
Time  on  April  8,  2013. 

Dated:  March  18,  2013. 

Nathaniel ).  Davis,  Sr., 

Deputy  Secretary. 

|FK  Doc.  2013-06603  Filed  3-21-13;  8:45  am) 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

DEPARTMENT  OF  THE  INTERIOR 

U.S.  Fish  and  Wildlife  Service 

Upper  Great  Plains  Wind  Energy  Draft 
Programmatic  Environmental  Impact 
Statement  (DOE/EIS-()4()8) 

AGENCIES:  Western  Area  Power 
Administration,  U.S.  Department  of 
Energy,  and  U.S.  Fish  and  Wildlife 
Service,  U.S.  Department  of  the  Interior. 
ACTION:  Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  and 
Notice  of  Public  Hearings. 

SUMMARY:  In  accordance  w'ith  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  as  amended,  and  the 
Council  on  Environmental  Quality 
(CECy  regulations,  the  U.S.  Department 
of  Energy,  Western  Area  Power 
Administration  (Western)  and  the  U.S. 
Department  of  the  Interior,  Fish  and 
Wildlife  Service  (Service),  have,  as  joint 
lead  agencies,  prepared  the  Upper  Great 
Plains  Wind  Energy  Draft  Programmatic 
Environmental  Impact  Statement  (Draft 
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PEIS).’  The  Draft  PEIS  evaluates  issues 
as.sociated  with  wind  energy 
development  within  \Ve.stem's  Upper 
Great  Plains  Customer  Service  Region 
(UGP  Region),  which  encompasses  all  or 
parts  of  the  states  of  Iowa,  Minnesota, 
Montana,  Nebraska,  North  Dakota,  and 
South  Dakota,  and  upon  the  Ser\'ice’s 
landscape-level  grassland  and  wetland 
easements  in  the  same  area.  The  U.S. 
Department  of  the  Interior,  Bureau  of 
Reclamation  (Reclamation)  and  Bureau 
of  Indian  .Mfairs  (BIA),  and  the  U.S. 
Department  of  Agriculture,  Rural  Utility 
Services  (RUS)  have  participated  as 
cooperating  agencies.  Public  hearings 
will  be  held  during  the  public  comment 
period  on  the  Draft  PEIS.  The  Draft  PEIS 
is  available  on  the  project  Web  site  at: 
http://plainswindeis.anl.gov  http:// 
www.energy.ca.gov/sitingcases/ 
ricesolar/ index. htinl. 

DATES:  The  public  hearings  will  be  held 
April  30  and  May  1  and  2,  2013.  The 
agencies  will  also  announce  the  public 
hearings  through  the  local  media,  the 
project  Web  site  {http:// 
plainswindeis.anl.gov),  and  an 
interested  party  mailing  li.st.  The  public 
comment  period  on  the  Draft  PEIS  starts 
w’ith  the  publication  of  this  notice  in  the 
Federal  Register  and  will  continue  until 
May  21,  2013.  Western  and  the  Service 
will  consider  all  electronic  and  written 
comments  on  the  Draft  PEIS  received  or 
postmarked  by  that  date.  Agencies, 
interested  parties,  and  the  public  are 
invited  to  submit  comments  on  this 
Draft  PEIS  at  any  time  during  the  public 
comment  period. 

ADDRESSES:  Western  and  the  Service 
will  hold  public  hearings  to  obtain 
c{»mments  on  the  Draft  PEIS  at  the 
following  locations; 

1.  April  30,  2013,  Crowne  Plaza  Hotel, 
27  North  27th  Street,  Billings,  MT. 

2.  May  1,  2013,  Ramada  Bismarck 
Hotel  &  Conference  Center,  1400  East 
Interchange  Avenue,  Bismarck,  ND. 

3.  May  2,  2013,  Best  Western  Plus 
Ramkota,  3200  West  Maple  Street,  Sioux 
Falls,  SD. 

Public  hearings  will  begin  at  5  p.m. 
and  will  include  a  pre-hearing  informal 
open  hou.se;  introductory  pre.sentations 
on  the  proposed  action  by  Western  and 
the  Service;  the  formal  hearing 
beginning  at  6  p.m.  where  oral 
comments  from  interested  parties  and 
the  public  will  be  heard;  and  an 
informal  period  after  the  clo.se  of  the 
hearing. 

You  may  submit  comments 
electronically,  using  the  online 


'  On  November  16.  2011,  DOE's  Acting  (General 
f.ounsel  delegateri  to  Western’s  Administrator  all 
the  authorities  of  the  C^neral  Counsel  respef;ting 
environmental  impact  statements. 


comment  form  available  on  the  project 
Web  site  [http://plainswindeis.anl.gov/ 
index.cfin),  orally  or  written  at  the 
hearings,  or  by  letter  to  WESTERN/FWS 
Draft  Wind  Energy  PEIS  Comments,  c/ 
o  )ohn  Hayse,  Argonne  National 
Laboratory,  9700  S.  Cass  Avenue — EVS/ 
240,  Argonne,  IL  60439. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  Western’s  proposed 
programmatic  environmental  evaluation 
procedures  for  wind  energy  project 
interconnections,  and  general 
information  about  interconnections  with 
Western’s  transmission  system,  contact 
Nicholas  Stas,  Regional  Environmental 
Manager,  Upper  Great  Plains  Customer 
Service  Region,  Western  Area  Power 
Administration,  P.O.  Box  35800, 

Billings,  MT  59107-5800,  telephone 
(406)  255-2810.  facsimile  (406)  255- 
2900,  email  stos@wapa.gov.  For 
information  on  the  PEIS  process,  or  to 
receive  a  copy  of  the  Draft  PEIS,  contact 
Mark  Wieringa,  NEPA  Document 
Manager,  Western  Area  Power 
Administration,  P.O.  Box  281213, 
Lakewood,  CO  80228-8213,  telephone 
(800)  336-7288,  facsimile  (720)  962- 
7263,  email  wieringa@wapa.gov. 

P'or  information  on  the  Service’s 
participation  in  the  PEIS,  contat;t  Lloyd 
jones,  U.S.  Fish  and  Wildlife  Service, 
Audubon  National  Wildlife  Refuge 
Complex,  3275  11th  Street,  Coleharbor, 
ND  58531-9419,  telephone  (701)  442- 
5474  ext.  Ill,  facsimile  (701)  442-5546, 
email  Lloyd Jones@fws.gov. 

For  general  information  on  the  DOE 
NEPA  process,  please  contact  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance  (GC-.54),  U.S. 
Department  of  Energy.  1000 
Independence  Avenue  SW., 

Washington,  DC  20585,  telephone  (202) 
586-^600  or  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  an  increase  in  wind  energy 
development  Western  and  the  Service 
have  interests  in  streamlining  their 
procedures  for  conducting 
environmental  reviews  of  wind  energy 
applications  by  implementing 
standardized  evaluation  procedures  and 
identifying  measures  to  address 
potential  environmental  impacts 
associated  with  wind  energy  projects  in 
the  UGP  Region.  As  joint  lead  agencies. 
Western  and  the  Service  have 
cooperatively  prepared  this  PEIS  to  (1) 
assess  the  potential  environmental 
impacts  a.ssociated  with  wind  energy 
projects  within  the  UGP  Region  that 
may  interconnect  to  Western’s 
transmission  system,  or  that  may 
propose  placement  of  projec;t  elements 
on  grassland  or  wetland  easements 
managed  by  the  Service;  and  (2) 


evaluate  how  environmental  impacts 
would  differ  under  alternative  sets  of 
environmental  evaluation  procedures, 
best  management  practices,  and 
mitigation  measures  that  the  agencies 
would  re(]uest  project  developers  to 
implement  (as  appropriate  for  spef:ific 
wind  energy  projects). 

The  objective  of  the  PEIS  is  to  support 
the  environmental  review  process  by 
having  already  addressed  general 
environmental  concerns.  The  Draft  PEIS 
analyzes,  to  the  extent  practicable,  the 
impacts  resulting  from  development  of 
wind  energy  projects  and  the 
effectiveness  of  be.st  management 
practices  and  mitigation  measures  in 
reducing  potential  impacts.  Impacts  and 
mitigation  have  been  analyzed  for  each 
environmental  resource,  and  all  aspects 
of  wind  energy  projects  have  been 
addressed,  including  turbine, 
transformer,  collector  line,  access  road, 
substation  installations,  and  operational 
and  maintenance  activities.  The 
environmental  procedures  and 
mitigation  strategies  have  been 
structured  to  complement  Western’s 
Open  Access  Transmission  Service 
Tariff. 

Many  of  the  impacts  resulting  from 
wind  energy  infrastructure 
development,  including  siting  wind 
turbines,  acc:ess  roads,  underground 
collector  linos,  overhead  lines,  and 
substations,  are  well  known.  Similarly, 
effective  best  management  practices  and 
mitigation  measures  have  been 
developed  to  reduce  the  environmental 
impacts  of  constructing  and  operating 
wind  energy  projects.  The  Draft  PEIS 
collected  and  analyzed  this  information 
as  it  applies  to  wind  energy 
development  in  the  six  .states  included 
in  the  UGP  Region.  Specifically,  the 
DraCt  PEIS  has; 

1.  Defined  areas  with  a  high  potential 
for  wind  energy  development  near  the 
UGP  Region’s  transmission  system  in 
anticipation  of  future  wind-generation 
interconnection  reqiiests. 

2.  Defined  naturm  and  human 
environment  resources  in  areas  with 
high  wind  energy  development 
potential,  including  Native  American 
lands,  to  support  analyses  of  the 
environmental  impacts  and 
development  of  wind  energy  projects. 

3.  Identified  standardized 
environmental  evaluation  procedures, 
best  management  practices,  and 
mitigation  measures  to  be  used  by 
interconnection  applicants  for 
identifying  and  reducing  wind  energy 
development  impacts  of  their  projects 
on  the  natural  and  human  environment. 

4.  Initiated  a  programmatic 
Endangered  Species  Act  (ESA)  Section  7 
consultation  for  federally  listed  and 
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proposed  threatened  and  endangered 
species  within  the  study  area 
boundaries  established  for  the  PEIS. 

5.  Provided  guidance  for 
interconnection  applicants  that  includes 
information  about  natural  resources 
within  areas  with  a  high  potential  for 
wind  development,  requirements  for 
subsequent  site-specific  environmental 
reviews,  and  appropriate  best 
management  practices  and  mitigation 
measures  to  address  adverse 
environmental  impacts  related  to  wind  • 
projects  and  associated  transmission 
system  enhancements. 

The  Service  maintains  a  grassland  and 
wetland  easement  program  to  support 
and  enhance  waterfowl  populations  in 
the  Prairie  Pothole  Region.  The  Service 
has  developed  a  plan  that  will,  in  some 
circumstances,  allow  partial  release  of 
an  easement  for  wind  generation 
purposes,  only  w'ith  defined  conditions 
and  on  a  specified  area,  in  exchange  for 
additional  easement  acreage  being 
conveyed  to  the  Service.  A  streamlined 
approach  for  compliance  (NEPA, 

National  Historic  Properties  Act 
INHPA],  and  ESA)  for  subsequent  site- 
specific  wind  development  projects  in 
the  future  would  result  from  this  PEIS. 

In  accordance  with  the  NEPA  (42 
LI.S.C.  432lJ,  and  CEQ  regulations  (40 
CFR  parts  1500-1508),  1501.5(b), 

Western  and  the  .Service  have  served  as 
joint  lead  agencies  in  the  preparation  of 
the  Draft  PEIS.  Western  and  the  Service 
are  engaged  in  informal  consultation 
under  Section  7  of  the  ESA  in  support 
of  the  PEIS  process.  A  Programmatic 
Biological  Assessment  has  been 
prepared  for  listed  and  candidate 
species  occurring  in  the  UGP  Region, 
and  it  is  expected  that  the  Ecological 
Services  Field  Office  will  i.ssue  a  letter 
of  concurrence  as  a  result  of  this 
consultation. 

CEQ  regulations  require  that  Western 
and  the  Service  invite  any  Federal, 

.State,  or  local  agtmcy  or  tribal 
government  with  jurisdiction  by  law  or 
special  expertise  in  wind  energy 
development  and/or  electricity 
transmission  operation  to  be  a 
cooperating  agency.  Reclamation,  BIA, 
and  RUS  have  participated  as 
cooperating  agentaes  in  the  preparation 
of  the  Draft  PEIS.  Other  agencies  or  state 
or  tribal  governments  could  become 
cooperating  agencies  at  their  request. 

Public  Hearings 

Public  hearings  will  begin  at  5  p.m. 
and  will  include  a  pre-hearing  informal 
open  house:  introductory  presentations 
on  the  proposed  action  by  Western  and 
the  Service;  the  formal  hearing 
beginning  at  6  p.m.  where  oral 
comments  from  interested  parties  and 


the  public  will  be  heard;  and  an 
informal  period  after  the  close  of  the 
hearing.  Oral  comments  from  the  public 
will  commence  immediately  after  the 
presentations.  Equal  consideration  will 
be  given  to  electronic,  oral,  and  written 
comments.  Western  and  the  Service 
encourage  electronic  submissions  if 
possible.  All  meeting  locations  will  be 
handicapped-accessible.  Anyone 
needing  special  accommodations  should 
contact  Western  or  the  Service  to  make 
arrangements. 

Public  Involvement  and  Comments 

Interested  parties  are  invited  to 
review  the  Draft  PEIS  and  provide 
comments.  The  comment  process  is 
intended  to  involve  all  interested 
agencies  (Federal,  State,  county,  and 
local),  public  interest  groups, 
businesses,  and  members  of  the  public. 

The  outcome  of  this  PEIS  may  affect 
or  apply  to  tribal  resources.  Therefore, 
Western  and  the  .Service  have  consulted 
with  potentially  affected  tribes 
throughout  the  development  of  the  Draft 
PEIS  to  jointly  evaluate  and  address  the 
potential  effects,  if  any,  of  the  proposed 
action.  No  specific  concerns  have  been 
identified,  mainly  because  specific 
projects  and  locations  have  not  yet  been 
developed.  Once  individual  projects  are 
proposed,  project-specific  consultations 
with  tribes,  would  be  conducted  in 
accordance  with  Executive  Order  13175 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
67249),  the  President’s  memorandum  of 
November  5,  2009,  “Tribal 
Consultation”  [http:// 

WWW. whitehouse.gov/the-press-off ice/ 
memorandum-tribal-consultation- 
signed-president),  agency-specific 
guidance  on  tribal  interactions,  and 
applicable  natural  and  cultural  resource 
laws  and  regulations  (e.g.,  NEPA,  ESA, 
NHPA,  and  Migratory  Bird  Treaty  Act). 

Public  hearing  locations  and  times  as 
described  above  under  DATES  and 
ADDRESSES  will  also  be  announced 
through  the  local  media,  the  project 
Web  site  (http://plainswindeis.anl.gov), 
and  an  intere.sted  party  mailing  list.  A 
presiding  officer  will  establish  only 
those  procedures  needed  to  ensure  that 
everyone  who  wishes  to  speak  has  a 
chance  to  do  so  and  that  the  agencies 
understand  all  issues  and  comments. 
Speakers  will  be  asked  to  provide  brief 
comments  to  allow  adequate  time  to 
hear  all  comments.  Depending  upon  the 
number  of  persons  wishing  to  speak,  the 
presiding  officer  may  allow  longer 
speaking  times.  Persons  wishing  to' 
speak  on  behalf  of  an  organization 
should  identify  that  organization  in 
their  request  to  speak.  Meetings  will 
begin  at  the  times  specified  and  will 


continue  until  all  those  present  who 
wish  to  participate  have  had  an 
opportunity  to  do  so.  Should  any 
speaker  desire  to  provide  further 
information  for  the  record  that  cannot 
be  presented  within  the  designated 
time,  such  additional  information  may 
be  submitted  at  the  hearing, 
electronically,  or  by  letter  by  April  13, 
2013.  Speakers  are  encouraged  to 
provide  a  written  version  of  their  oral 
comments  at  the  hearings  to  ensure  the 
agencies  capture  all  comments 
completely  and  accurately.  A  tran.script 
of  all  comments  offered  during  the 
public  hearings  will  be  prepared  and 
made  available. 

The  public  is  encouraged  to 
communicate  information  and 
comments  on  issues  it  believes  We.stern 
and  the  Service  should  address  in  the 
Final  PELS.  The  Agencies  request  that 
reviewers  provide  spei;ific  information 
and  comments  on  factual  errors,  missing 
information,  or  additional 
considerations  that  should  be  corrected 
or  included  in  the  Final  PEIS. 

Individual  respondents  may  reque.st 
confidentiality.  The  names,  street 
addresses,  and  city  or  town  information 
of  those  providing  comments  will  be 
part  of  the  administrative  record,  and 
will  be  subject  to  public  disclosure 
unless  confidentiality  is  requested.  .Such 
a  request  must  bt;  stated  prominently  at 
the  beginning  of  the  comment.  We  will 
honor  requests  tp  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety,  consi.stent  with  applicable  law. 

After  gathering  public  comments  on 
what  issues  should  be  addressed  in  the 
Final  PEIS,  Western  and  the  Service  will 
identify  and  provide  rationale  in  iHe 
Final  PELS  on  those  issues  addressed 
and  those  issues  beyond  the  scope  of  the 
PELS.  Depending  on  the  extent  and 
nature  of  the  comments  received,  the 
agencies  may  republish  the  entire  PEIS 
incorporating  respon.ses  to  comments,  or 
publish  an  abbreviated  Final  version 
that,  together  with  the  Draft  PEIS,  would 
constitute  the  Final  PEIS. 

Final  PEIS  Schedule  and  Availability 

Western  and  the  .Service  anticipate 
that  comments  will  be  incorporated  and 
the  Final  PELS  to  be  available  to  the 
public  in  October,  2013.  Separate 
Records  of  Decision  addressing  each 
agency’s  Federal  actions  will  be  issued 
by  Western  and  the  Service  not  sooner 
than  30  days  following  distribution  of 
the  Final  PEIS,  or  about  October,  2013. 
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Dated.  March  l.S,  2013. 

Anita  ).  Decker, 

Acting  Adminiatrolor,  Western  Area  Power 
Administration. 

Dated:  March  15.  2013. 

Noreen  Walsh, 

Regional  Director.  .Mountain-Prairie  Region. 
IJ.S.  Fish  and  Wildlife  Serx'ice. 

|FK  Dot:.  2013-00014  Filed  3-21-13;  H.4,5  am] 

BILLING  CODE  645(M)1-I> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPPT-2013-0127;  FRL-9380-1] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  Toxic  Sub.stances  Control 
Act  (TSCA)  requires  any  person  who 
intends  to  manufacture  (defined  by 
statute  to  include  import)  a  new 
chemical  (i.e.,  a  chemical  not  on  the 
TSCA  Chemical  Substances  Inventory 
(TSCA  Inventory))  to  notify  EPA  and 
comjily  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  In  addition  under  TSCA, 

EPA  is  required  to  publish  in  the 
Federal  Register  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish  in  the 
Federal  Register  periodic  status  reports 
on  the  new  chemicals  under  review  and 
the  receipt  of  notices  of  commencement 
(NOC)  to  manufacture  those  chemicals. 
This  document,  which  covers  the  period 
from  January  14,  2013  to  February  8, 
2013,  and  provides  the  required  notice 
and  status  report,  consists  of  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 
the  NOC  to  manufacture  a  new  chemical 
that  the  Agency  has  received  under 
TSCA  section  5  during  this  time  period. 
DATES:  Comments  identified  hy  the 
specific  PMN  number  or  TME  number, 
must  be  received  on  or  before  April  22, 
2013. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPPT-2013-[insert 
Docket  ID  no.],  and  the  .specific  PMN 
number  or  TME  number  for  the 
chemical  related  to  your  comment,  by 
one  of  the  following  methods; 

•  Federal  eRulemaking  Portal:  http:// 
ix'ww.regulations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

•  Mail:  Document  Control  Office 
(7407M),  Office  of  Pollution  Prevention 
and  Toxics  (OPPT),  Environmental 


Protection  Agency,  1200  Pennsylvania 
Ave.  NW.,  Washington,  DC  20460-0001. 

•  Hand  Delivery:  OPPT  Document 
Control  Office  (DCO),  EPA  East  Bldg., 

Rm.  6428,  1201  Constitution  Ave.  NW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
564-8930.  Such  deliveries  are  only 
accepted  during  the  DCO’s  normal 
hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information. 

Instructions:  EPA’s  policy  is  that  all 
comments  received  will  be  included  in 
the  dor;ket  without  change  and  may  be 
made  available  online  at  http:// 
wwH’.regulations.gov,  including  any 
personal  information  provided,  unless 
tbe  comment  includes  information 
claimed  to  be  Confidential  Busine.s.s 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  regulations.gov  or 
email.  The  regulations.gov  Web  site  is 
an  “anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  email  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  email  address  will 
be  automatically  captured  and  included 
as  part  of  the  comment  that  is  placed  in 
the  docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
at  http://H'ww.reguIations.gov.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  electronically  at 
http://wwnv.regulations.gov,  or.  if  only 
available  in  hard  copy,  at  the  OPPT 
Docket.  The  OPPT  Docket  is  located  in 
the  EPA  Docket  Center  (EPA/lXl)  at  Rm. 
3334,  EPA  West  Bldg.,  1301 
Constitution  Ave.  NW.,  Washington, 
DC.  The  EPA/DC  Public  Reading  Room 


hours  of  operation  are  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  telephone  number  of 
the  EPA/DC  Public  Reading  Room  is 
(202)  566—1744,  and  the  telephone 
number  for  the  OPPT  Docket  is  (202) 
566-0280.  Docket  visitors  are  required 
to  show  photographic  identification, 
pass  through  a  metal- detector,  and  sign 
the  EPA  visitor  log.  All  visitor  bags  are 
processed  through  an  X-ray  machine 
arufsubject  to  search.  Visitors  will  be 
provided  an  EPA/DC  badge  that  must  be 
visible  at  all  times  in  the  building  and 
returned  upon  departure. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  contact:  Bernice 
Mudd,  Information  Management 
Division  (7408M),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Penn.sylvania 
Ave.  NW.,  Washington,  DC  20460-0001; 
telephone  number:  (202)  564-8951;  fax 
number:  (202)  564-8955;  email  address: 
Mudd.  Bernice@epa  gov. 

For  general  information  contact:  Tbe 
TSCA-Hotline,  ABVI-Goodwill,  422 
South  Clinton  Ave.,  Rochester,  NY 
14620;  telephone  number:  (202)  554- 
1404;  email  address:  TSCIA- 
Hotiine@epa.gov. 


A.  Does  this  action  apply  to  me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  PMNs  addressed  in  this  action. 

B.  What  should  /  consider  as  I  prepare 
my  comments  for  EPA  ? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
reguIations.gov  or  email.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that 

is  claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 
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i.  Identify  the  document  by  docket  ID 
niunberand  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
(A)do  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  sub.stitute 
language  for  your  requested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

V.  If  you  e.stimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 


II.  Why  is  EPA  taking  this  action? 

EPA  cla.ssifies  a  chemical  substance  as 
either  an  “existing”  chemical  or  a 
“new”  chemical.  Any  chemical 
substance  that  is  not  on  EPA’s  TS(]A 
Inventory  is  classified  as  a  “new 
chemical,”  while  those  that  are  on  the 
TSCA  Inventory  are  classified  as  an 
“existing  chemical.”  For  more 
information  about  the  TSCA  Inventory 
go  to:  http://\vww.ep(i.gov/opptintr/ 
newchems/pubs/inventory.htm.  Anyone 
who  plans  to  manufacture  or  import  a 
new  chemical  substance  for  a  non¬ 
exempt  commercial  purpo.se  is  required 
by  TSCA  .section  5  to  provide  EPA  with 
a  PMN,  before  initiating  the  activity. 
Section  .5(h)(1)  of  TSCA  authorizes  EPA 
to  allow  persons,  upon  application,  to 
manufacture  (includes  import)  or 
process  a  new  chemical  sub.stance,  or  a 
chemical  sub.stance  subject  to  a 
significant  new  use  rule  (SNUR)  i.ssued 
under  TSCA  section  5(a),  for  “test 
marketing”  purposes,  which  is  referred 
to  as  a  test  marketing  exemption,  or 
TME.  For  more  information  about  the 
requirements  applicable  to  a  new 
chemical  go  to:  http://w\\'W.epa.gov/ 
oppt/newchems. 


Under  TSCA  sections  5(d)(2)  and 
5(d)(3),  EPA  is  required  to  publi.sh  in 
the  Federal  Register  a  notice  of  receipt 
of  a  PMN  or  an  application  for  a  TME 
and  to  publish  in  the  Federal  Register 
periodic  status  reports  on  tlie  new 
chemicals  under  review  and  the  receipt 
of  NOCs  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  january  14,  2013 
to  February  8,  2013,  consists  of  the 
F’MNs  and  TMEs,  both  pending  or 
expired,  and  the  NOCs  to  manufacture 
a  new  chemical  that  the  Agency  has 
received  under  TSCA  .sec:tion  5  during 
this  time  period. 

III.  Receipt  and  Status  Reports 

In  Table  I.  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  .such  information  is  not  claimed  as 
(>BI)  on  the  PMNs  received  by  EPA 
during  this  period:  The  EPA  case 
number  a.s.signed  to  the  PMN,  the  date 
the  PMN  was  rer  eived  by  EPA.  the 
projected  end  date  for  EPA’s  review  of 
the  PMN,  the  submitting  manufacturer/ 
importer,  the  potential  uses  identified 
by  the  manufacturer/importer  in  the 
PMN,  and  the  chemical  identity. 


Table  1—33  PMNs  Received  From  1/14/13  to  2/08/13 


Case  No. 

Received 

date 

Projected  | 
notice  end 
date 

Manufacturer/im¬ 
porter  ! 

Use 

Chemical 

P-13-0216  . 

r 

1/14/2013 

4/13/2013 

CBI  . 

(G)  Electrographic  toner  . 

(G)  Polycarboxylic  acids,  polymer 
with  polyols. 

P-13-0217  . 

1/14/2013 

4/13/2013 

CBI  . 

(S)  Extreme  pressure,  anti-wear  ad¬ 
ditive  for  greases  and  oils. 

(G)  Antimony 

tris(diaikyldithiocarbamate). 

P-13-0218  . 

1/15/2013 

4/14/2013 

Mitsui  Chemicals 
America.  Inc. 

(G)  Substance  for  molding  auto¬ 
motive  components. 

(G)  Alkenyl  substituted 

carbopolycycle,  polymer  with 
alkene,  alkylidene  substituted 
carbopoiycycle  and  alkene 

P-13-0220  . 

1/15/2013 

4/14/2013 

Teknor  Apex  . 

(S)  Plasticizer  for  pvc  resin  . 

(G)  Aliphatic  polyester. 

-P-13-0221  . 

1/15/2013 

4/14/2013 

CBI  . 

(G)  Manufacturing  process  aid  . 

(S)  Copper,  chloro(tris(2-chloroethyl) 
phosphite- 

n- 

(G)  Synthetic  crude  oil. 

P-13-0222  . 

1/15/2013 

4/14/2013 

CBI  . 

(S)  Refinery  feedstock  . 

P-13-0223  . 

1/16/2013 

4/15/2013 

CBI  . 

(G)  Photoinitiator  for  coatings  and 
inks. 

(G)  Acetophenone  derivative. 

P-13-0224  . 

1/16/2013 

4/15/2013 

CBI  . 

(G)  Stabilizer  for  thermoplastics  . 

(G)  Organo  barium  salts. 

P-13-0225  . 

1/16/2013 

4/15/2013 

CBI  . 

(G)  Stabilizer  for  thermoplastics  . 

(G)  Organo  zinc  salts. 

P-13-0226  . 

1/16/2013 

4/15/2013 

CBI  . 

(G)  Destructive  use . 

(G)  Oranometallic  polymerization 
catalyst  intermediate. 

P-13-0227  . 

1/16/2013 

4/15/2013 

International  Fla¬ 
vors  &  Fra¬ 
grances,  Inc. 

(S)  Fragrance  ingredient  for  use  in 
fragrances  for  soaps,  detergent, 
cleaners  and  other  household 
products. 

(S)  2-butenoic  acid,  1-ethyl-2- 
methyipropyl  ester,  (2£)-. 

P-13-0228  . 

1/17/2013 

4/16/2013 

CBI  . 

(G)  Open,  non-dispersive  . 

(G)  Modified  brominated 

isobutylene-isoprene  copolymer. 

P-13-0229  . 

1/17/2013 

4/16/2013 

Kimberly-Clark 

Corporation. 

(G)  Binder  for  fiber  (open,  non-dis¬ 
persive  use). 

(G)  Acrylic  copolymer. 

P-13-0230  . 

1/17/2013 

4/16/2013 

CBI  . 

(G)  Resin  for  waterborne  inks  . 

(G)  Alkyi  methacrylate  polymer,  with 
alkyl  acrylate,  aromatic  vinyl  mon¬ 
omer  and  alkyl  acrylate — ammo¬ 
nium  persulfate  initiated. 

P-13-0231  . 

1/17/2013 

4/16/2013 

CBI  . 

1  . 

1  (G)  Resin  for  waterborne  inks  . 

I  (G)  Alkyl  methacrylate  polymer,  with 

1  alkyl  acrylate,  aromatic  vinyl  mon- 
1  omer  and  alkyl  acrylate. 
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Table  1—33  PMNs  Received  From  1/14/13  to  2/08/13 — Continued 


Case  No.  ! 

1 

Received 
date  i 

Projected 
notice  end 
date 

ManufacturerAm-  i 
porter  i 

Use  1 

Chemical 

P-1 3-0232  . 

i 

1/18/2013  1 

1 

1 

I 

i 

I 

1 

i 

! 

i 

4/17/2013 

1 

H.B.  Fuller  Com¬ 
pany. 

1 

1 

1 

(G)  Industrial  adhesive  .  i 

i 

1 

1 

(G)  Benzenedicarboxylic  acid,  poly¬ 
mer  with  substituted  alkanediot, 
dodecanedioic  acid,  1 ,2- 

ethanediol,  alkanediot  acid, 

alkanediol,. alpha. -hydro-.omega.- 
hydroxypoly[oxyalkanediyl),  1 ,3- 
isobenzofurandione,  methylene 
diphneyl  diisocyanate,  2- 

oxepanone,  2,2’-oxybis[ethanol] 
and  polymethylene  polyphenylene 
isocyanate. 

P-13-0233  . 

1/18/2013 

4/17/2013 

Henkel  Corpora¬ 
tion. 

(S)  Site  limited  initator  in  polym¬ 
erization  reactions. 

(S)  Hexanedioicacid,  2,5-dibromo-, 
diethyl  ester  (6ci,  7ci,  8ci,  9ci). 

P-13-0234  . 

1/18/2013  j 

4/17/2013 

CBI . 

(G)  Polymer  additive . 

(G)  Substituted  hexitol. 

P-13-0235  . 

1/18/2013 

4/17/2013 

Georgia-Pacific 
Chemicals  LLC. 

(G)  Emulsifier . 

(S)  Fatty  acids,  tail-oil,  reaction 
products  with  diethylenetriamine, 
maleic  anhydride  and  soybean 
oil. 

(G)  Vegetable-oil  fatty  acids, 
conjucted,  anhydride  ester,  reac¬ 
tion  products  with  substituted 
amine,  tail-oil  acids  anhydride 
ester  and  substituted  amine. 

P-13-0236  . 

1/22/2013 

4/21/2013 

CBI  . 

(G)  Pigment  dispersant . 

P-13-0237  . 

1/22/2013 

4/21/2013 

Tire  Recycling  & 
Processing  LLC. 

(S)  Raw  feed  stock  for  refineries . 

(S)  Tires,  wastes,  pyrolyzed,  Ci  u 
oil  fraction. 

P-13-0238  . 

1/23/2013 

4/22/2013 

CBI  . 

(G)  Catalyst . 

(G)  Tertiary  amine  catalyst. 

P-13-0239  . 

1/24/2013 

4/23/2013 

Sika  Corporation 

(G)  Roof  membrane  hardener  . 

(G)  Amine  adduct. 

P-13-0240  . 

1/25/2013 

4/24/2013 

Carboline  Com¬ 
pany. 

(G)  Coating  component  . 

(G)  Alkyl  ketimine;  alpha- 

hydroxyamine;  alkyl  ketimine. 

P-13-0241  . 

1/24/2013 

4/23/2013 

Marshallton  Re¬ 
search  Latxjra- 
tories,  Inc. 

(G)  Waste  remediation  . 

(G)  Alkyl  guanidine  hydrochloride. 

P-13-0242  . 

1/29/2013 

1 

I 

4/28/2013 

Hi-tech  Color,  Inc. 

■ 

(S)  Pigment  dispersant  for  water 
base  inks. 

(S)  2-propenoic  acid,  2-methyl-, 
polymer  with  cyclohexyl  2-methyl- 
2-propenoate,  methyl  2-methyl-2- 
propenoate  and  phenylmethyl  2- 
methyl-2-propenoate,  2,2’-(1,2- 
diazenediyl)bis[4-methoxy-2,4- 
dimethylpentanenitrile]-initiated. 

P-13-0243  . 

1/29/2013 

1 

1  4/28/2013 

j 

1  Hi-tech  Color,  Inc. 

i  (G)  Back  coating  agent . 

i 

i 

1  (G)  Sifoxanes  and  silicones,  di-alkyl, 

!  3-aminopropyl  group-terminated, 
polymer  with  1,3-alkanediol,  sub- 
i  stituted  diisocyanates. 

P-13-0244  . 

1/30/2013 

;  4/29/2013 

CBI  . 

=  (S)  Polymeric  binder  for  coatings  .... 

j  (G)  Aliphatic  polyurethane. 

P-13-0245  . 

1/30/2013 

j  4/29/2013 

i 

Cytec  Industries 
Inc.. 

j 

;  (S)  Coating  resin . 

! 

!  (G)  Substituted  alkanoic  acid,  poly-" 

1  mers  with  substituted  alkylamide, 
substituted  carbomonocycle,  sub- 
1  stituted  alkanoates. 

P-13-0246  . 

1/31/2013 

j  4/30/2013 

I 

j  Umicore  USA  Inc. 

i 

!  (G)  Additive/reactant . 

i 

1  (G)  Cobalt  based  polymer  with  fatty 
{  acids,  and  polyol. 

P-13-0247  . 

2/1/2013 

;  5/1/2013 

! 

1 

;  CBI . 

!  (G)  Component  of  footwear . 

i 

1 

(G)  Dicarboxylic  acid,  polymer  with 

1  dicarboxylic  acid,  substituted 
j  carbomonocycle  and  alkanediot. 

P-13-0248  . 

2/1/2013 

!  5/1/2013 

:  CBI  . 

1  (G)  Electrolyte . 

j  (G)  Lithium  salt  of  substituted  imide.  ' 

P-13-0249  . 

2/1/2013 

1  5/1/2013 

i  The  Lewis  Chem¬ 
ical  Company. 

1  (S)  Corrosion  inhibitor  for  oilfield  ap- 
,  plications. 

!  (G)  Dihydroxypropyl  PEG 

j  linoleamonium  chloride. 

In  Table  II.  of  this  unit,  EPA  provides 
the  following  information  (to  the_ extent 
that  such  information  is  not  claimed  as 
CBI)  on  the  TMEs  received  by  EPA 


during  this  period:  The  EPA  case 
number  assigned  to  the  TME,  the  date 
the  TME  was  received  by  EPA,  the 
projected  end  date  for  EPA’s  review  of 


the  TME,  the  submitting  manufacturer/ 
importer,  the  potential  uses  identified 
by  the  manufacturer/importer  in  the 
TME,  and  the  chemical  identity. 
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Table  11—2  TMEs  Received  From  1/14/13  to  2/08/13 


Case  No. 

i 

1 

Received  j 
date 

Projected  i 
notice  end  j 
date 

1 

Manutacturer/importer  ; 

i 

1 

Use 

Chemical 

T-1 3-0006  .... 

1/30/2013 

3/15/2013 

1 

Cytec  Industries  Inc.  ...  ! 

(S)  Coating  resin  . 

(G)  Substituted  alkanoic  acid,  polymer  with 

T-1 3-0007  .... 

1/31/2013 

3/16/2013 

1 

H.B.  Fuller  Company  ... 

(G)  Industrial  adhesive 

substituted  alkylamide,  substituted 

carbomonocycle.  substituted  alkanoates. 

1  (G)  Fatty  acids,  ci8-unsaturated  dimers,  poly- 

j 

1 _  . 

i 

I  1 

j 

mers  with  alkane  acid,  1 ,6-hexanediol,  1,1'- 
{  methylenebis[4-isocyanatobenzene]  and 

!  neopentyl  glycol 

In  Table  III.  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 


CBl)  on  the  NOCs  received  by  EPA 
during  this  period;  The  EPA  case 
number  assigned  to  the  NOC,  the  date 


the  NOC  was  received  by  EPA,  the 
projected  end  date  for  EPA’s  review  of 
the  NOC,  and  chemical  identity. 


Table  111—29  NOCs  Received  From  1/14/13  to  2/08/13 


Case  No.  | 

Received  date  ^ 

Commence-  I 
ment  notice  ! 
'  end  date 

Chemical 

P-07-0122  .  i 

1/25/2013 

12/27/2012 

(G)  Glycerol  fatty  acid  ester. 

P-08-0304  . . 

1/15/2013 

12/17/2012 

(G)  Substituted  carbocycle,  [(/V-carbocycleamino)-heterocycle-yl]-bis-. 

P-10-0181  . 

1/16/2013 

1/10/2013 

(G)  Phenyl  glycidyl  ether  derivative. 

P-11-0060  . 

1/29/2013 

1/16/2013 

(G)  Methylenebis,  polymer  with  alkanedioic  acid,  alkylene  glycols,  alkoxyiated 
alkanepolyol  and  substituted  trialkoxysilane. 

P-1 1-0232  . 

1/30/2013 

1/17/2013 

(G)  Acryloxy  functional  siloxane. 

P-12-0028  . 

1/21/2013 

1/17/2013 

(S)  D-glucopyranose,  oligomeric,  Cio.|(,-alkyl  glycosides,  2,3-dihydroxypropyl 
ethers,  hydrogen  succinates,  sodium  salts,  polymers  with  1 ,3-dichloro-2-pro- 
panol. 

P-12-0062  . 

1/30/2013 

1/17/2013 

(G)  Dimethylalkoxylated  polydimethylsiloxane  and  methoxy  functional  silica. 

P-12-0224  . 

1/30/2013 

1/25/2013 

(G)  Ester. 

P-12-0240  . 

1/11/2013 

12/17/2012 

(G)  Ammonium  molybdenum  tungsten  nickel  hydroxide  maleate. 

P-12-0257  . 

1/16/2013 

1/1/2013 

(G)  Brominated  by-product  stream. 

P-12-0260  . 

1/30/2013 

1/20/2013 

(G)  Brominated  aliphatic  alcohol. 

P-12-0312  . 

1/21/2013 

1/3/2013 

(S)  Aluminoxanes,  me. 

P-12-0332  . 

1/30/2013 

1/17/2013 

(G)  Brominated  distillation  bottoms. 

P-12-0448  . 

1/22/2013 

1,7/2013 

(S)  Zirconium,  dichloro[[(1 ,2,3,4, 5-.eta.)-3-(1,1-dimethylethyl)-2,4-cyclopentadien- 
1  -ylidene]  (1  -methylethylidene)  ((1 ,2,3,3a,7a-.eta.)-2-methyl-1  H-inden-1  - 

ylidene]]-. 

r-12-0464  . 

1/14/2013 

12/22/2012 

(S)  lodonium,  diphenyl-,  4,4'-di-Cio.n  alkyl  derivates.,  (oc-6-11)- 
hexafluoroantimonates(  1  -) . 

P-12-0475  . 

1/31/2013 

1/30/2013 

(S)  Butanoic  acid,  2-methyl-5-(1-methylethyl)cyclopentyl  ester. 

P-12-0492  . 

1/21/2013 

12/22/2012 

(G)  Alkylphenol. 

P-12-0559  . 

1/22/2013 

1/17/2013 

(G)  Acr^ic  silane  polymer. 

P-12-0560  . 

1/11/2013 

12/19/2012 

(S)  Slimes  and  sludges,  aluminum  and  iron  casting,  wastewater  treatment,  solid 
waste. 

P-12-0567  . 

1/31/2013 

1/29/2013 

(G)  Polyethylene  glycol,  polymer  with  diisocyanate,  aikanol-blocked. 

P-12-0571  . 

1/16/2013 

1/14/2013 

(G)  Halogenated  diketopyrrolopyrrol  derivative. 

P-13-0001  . 

2-1/2013 

1/29/2013 

(G)  Vegetable-oil  fatty  acids,  conjugated,  polymers  with  substituted  propanoic 
acid,  polyol,  anhydride,  polyethylene  glycol,  propylene  glycol  and 
trimethylolpropane . 

P-13-0003  . 

1/15/2013 

1/14/2013 

(G)  Castor  oil,  polymer  with  glycol  and  phthalic  anhydride. 

P-13-0014  . 

2/1/2013 

1/29/2013 

(G)  Substituted  carboxylic  acid,  compound  with  hetermonocyclic  polymer  with 
substituted  carboxylic  acid,  substituted  heteromonocycle  and  heteromonocycle. 

P-13-0016  . 

1/21/2013 

1/10/2013 

i 

(S)  1  4-butanediol,  polymer  with  1 ,4-diisocyanatobenzene  and  -hydro- 

hydroxypoly(oxy-1,4-butanediyi). 

P-13-0025  . 

1/30/2013 

1/9/2013 

1  (G)  Acid  modified  petroleum  residuum. 

P-13-0026  . 

1/30/2013 

}  1/9/2013 

(G)  Acid  modified  petroleum  residuum. 

P-13-0027  . 

1/30/2013 

!  1/9/2013 

(G)  Acid  modified  petroleum  residuum. 

P-13-0029  . 

1/21/2013 

1  1/10/2013 

(S)  Automotive  metal  recovery. 

If  you  are  interested  in  information 
that  is  not  included  in  these  tables,  you 
may  contact  EPA  as  described  in  Unit  11. 
to  access  additional  non-CBI 
information  that  may  be  available. 


List  of  Subjects 

Environmental  protection.  Chemicals, 
Hazardous  substances,  Imports,  Notice 
of  commencement.  Premanufacturer, 
Reporting  and  recordkeeping 


requirements.  Test  marketing 
exemptions. 
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Acting  Director,  Infonnation  Management 
Division.  Offic  e  of  Pollution  Prevention  anri 
Tcfxics. 

Il'K  Doc.  Filtd  8:45  ami 

BILLING  CODE  6S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9792-9] 

Draft  Guidance  for  ESS  Flexible  Fuel 
Vehicle  Weighting  Factor  for  Model 
Years  201&r2019  Vehicles  Under  the 
Light-Duty  Greenhouse  Gas  Emissions 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  i.s  requesting  comment 
on  draft  EPA  guidance  to  auto 
manufacturers  for  weighting  the 
greenhouse  gas  ((JHG)  emi.ssions  of  a 
ilexihle  fuel  vehicle  operating  on  E85 
with  the  GHG  emissions  of  the  vehicle 
operating  on  conventional  gasoline, 
when  calculating  the  compliance  value 
to  use  for  EPA’s  GHG  emissions 
standards.  EPA  al.so  invites  comment  on 
the  analysis  u.sed  by  EPA  to  determine 
the  weighting  factor. 

OATES:  (Comments  must  be  received  on 
or  before  April  22.  2013. 

ADDRESSES:  Submit  your  comments, 
identified  by  Doi.ket  ID  No.  EPA-HQ- 
()AR-201 3-01 20.  by  one  of  tbe 
following  methods: 

•  On-Line  at  http-.H 

ivwiv. regitlations.gov:  Follow  the  On- 
Line  Instructions  for  Submitting 
C’omments. 

•  Entail:  a-and-r-(locket@epa.gov. 

•  Fo.y:  (202)  .566-1741. 

•  Mail:  Air  and  Radiation  Docket, 
Docket  ID  No.  EPA-HQ-OAR-2013- 
0120,  IJ.S.  Environmental  Protection 
Agency,  Mailcode:  6102T,  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20460.  Please  include  a  total  of  two 
copies. 

•  Hand  Delivery:  EPA  Docket  Center, 
Public  Reading  Room,  EPA  West 
Building,  Room  3334,  1301  Constitution 
Avenue  NW.,  Washington,  EKl  20460. 
Such  deliveries  are  only  accepted  ' 
during  the  Docket’s  normal  hours  of 
operation,  and  spef:ial  arrangements 
.should  be  made  for  deliveries  of  boxed 
information. 

On-Line  Instniclions  for  Suinnitting 
(.ominents:  Direct  your  comments  to 
Doc  ket  ID  No.  EPA-HQ-OAR-2013- 
0120.  EP.^’s  poliev  is  that  all  <^)mments 
received  will  be  inChuhid  in  the  publit* 


docket  without  change  and  mav  be 
made  available  online  at  http:// 
ivww.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBli  or  other  information 
who.se  di.sclosure  is  restricted  bv  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
ww'tv.regulations.gov  or  email. 

The  http://www.regitlations.gov  Web 
site  is  an  “anonymous  access”  system, 
which  means  EPA  will  not  know  your 
identity  nr  contact  information  unle.ss 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  EPA  without  going 
t hrough  http://www.regulations.gov. 
your  email  address  will  automatically 
l)e  captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  GD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  bo  free  of  any  defects 
or  viruses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.httn. 

Materials  relevant  to  this  proceeding 
are  contained  in  the  Air  and  Radiation 
Docket  and  Information  Center, 
maintained  in  Docket  ID  No.  EPA-HQ- 
OAR-2013-012().  Publicly  available 
docket  materials  are  available  either 
electronically  through  http:// 
tx^v. regulations.gov  or  in  hard  copy  at 
the  Air  and  Radiation  Docket  in  the  EPA 
Headquarters  Library,  EPA  West 
Building,  Room  3334,  located  at  1301 
Constitution  Avenue  NW.,  Washington, 
DC.  ’Fhe  Public  Reading  Room  is  open 
to  the  public  on  all  federal  government 
work  days  from  8:30  a.m.  to  4:30  p.m.; 
generally,  it  is  open  Monday  through 
Friday,  excluding  holidays.  The 
telephone  number  for  the  Reading  Room 
is  (202)  .566-1744.  The  Air  and 
Radiation  Docket  and  Information 
Center’s  Web  site  is  http://www.epa.gov/ 
oar/ docket.html.  The  electronir;  mail 
(email)  address  for  the  Air  and 
Radiation  Docket  i.s:  a-and-r- 
docket@epa.gov,  the  telephone  number 
is  (202)  566-1742,  and  the  fax  number 
is  (202)  566-9744.  An  electronic  version 
of  the  public  do(:ke1  is’available  thrdligh 
the  federal  government’s  electronic  ‘ 


public  docket  and  comment  system. 

You  may  access  EPA  dockets  at  http:// 
ww'w. regulcttions.gov.  .^fter  opening  the 
http://www.regulations.gov  VVeb  site, 
enter  EPA-H(^OAR-2013-0120  in  the 
“Enter  Keyword  or  ID”  fill-in  box  to 
view  documents  in  the  record.  Although 
a  part  of  the  official  docket,  the  [uiblic 
docket  does  not  include  Confidential 
Business  Information  (C^BI)  or  other 
information  w'ho.se  disclosure  is 
restricted  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberts  French,  Environmental 
Protection  Specialist,  Office  of 
Transportation  and  Air  Quality, 
Compliance  Division,  tJ.S. 

Environmental  Protection  Agency,  2000 
'Traverwood  Drive,  Ann  Arbor,  MI 
48105.  Telephone:  (734)  214-4380.  Fax: 
(734)  214-4869.  Email  address: 
french .  roherts@epo  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  EPA’s  greenhouse  gas  (GHG) 
program  for  passenger  automobiles  and 
light  trucks,  starting  with  the  2016 
model  year,  the  regulations  de.scribe  two 
pathways  for  determining  the  GHG 
value  for  flexible  fuel  vehicles  (FFVs) 
that  run  either  on  gasoline  or  on  E8.5  (a 
fuel  mixture  of  85  percent  ethanol  and 
15  percent  gasoline).  The  default 
approach  is  to  use  the  GHG  emi.ssions 
of  the  vehicle  operated  solely  on 
gasoline  (see  40  CFR  600.510-12).  The 
alternative  i.s  to  i;ombine  the  gasoline 
and  E85  GHG  values  together  in  a  way 
that  accounts  for  real-world  u.se  of  EH.5 
by  using  a  w'eighting  factor.'  When  the 
weighting  factor  i.s  used,  the  emissions 
value  u.sed  for  the  vehicle  model  in  the 
fleet  average  calculations  w’ould  be 
determined  by  weighting  the  ga.soline 
and  E85  values  of  the  model  together 
using  the  specified  factor  (see  40  CFR 
600.510-12(k)). 

EPA’s  regulations  establish  tw'o 
different  approaches  that  may  be  u.sed  to 
determine  the  value  of  the  weighting 
factor.  Manufacturers  may  request  that 
EPA  determine  and  publish  by  guidance 
an  appropriate  value  for  the  E85 
weighting  factor  based  on  EPA’s 
a.ssessment  of  tbe  real-world  u.se  of  E85. 
Alternatively,  a  manufacturer  may 


'  Th»!  lailpifx;  (■niission.<;  u.siul  fi<r 
cdinplianco  with  the  f  lO,  sfaiidarrls  desrrilwMl  in  4(l 
CFK  88.1818  are  the  enrbon-eontaining  emission.s 
(fjfMierally,  COj,  hydrocarhons.  and  carbon 
monoxide),  whicli  are  .siiniined  based  on  the  carbon 
w(‘ight  fraction  of  each  t.omponent  into  a  value 
descriljed  in  tlie  regulations  as  the  “carl)on  related 
exhaust  emissions"  (CIRKK).  For  simplicity, 
however,  in  thi.s  notice  we  are  using  the  term  CO: 
instead  of  as  (X);  inc>ro  liroadly  understood 

and  makes  up  the  v.ast  majority  of  the  total  carbon 
emissions  from  vehicles.  :  '  ■  c 
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submit  data  demonstrating  the  actual 
real-world  use  of  E85  by  its  vehicles. 

HFA  w’ould  determine  whether  the  data 
is  adequate  and  what  an  appropriate 
weighting  factor  should  be  for  the 
manufacturer. 

In  mid-2012.  manufacturers  requested 
that  EPA  provide  a  weighting  factor  to 
use  for  2016  and  later  model  year 
vehicles.  EPA  has  asses.sed  the 
weighting  factor  that  would  be 
appropriate  to  use  and  intends  to  i.ssue 
guidance  to  vehicle  manufacturers 
regarding  the  E8.5  weighting  factor 
(called  the  F  factor)  that  may  be  used  by 
manufacturers  for  w'eighting  the  CO2  of 
FFVs  using  E85  and  conventional 
gasoline.  EPA  intends  to  establish  the 
weighting  factor  for  the  2016  model 
year.  The  weighting  factor  may  also  be 
u.sed  for  the  2017-2019  model  years 
unless  EPA  takes  action  to  revise  the 
factor  for  the  later  model  years  based  on 
new  information  or  data. 

EPA  seeks  input  by  the  public  prior 
to  our  issuing  final  F’  factor  guidance, 
and  requests  comment  on  the  value  that 
we  have  determined  and  on  the 
methodology  used  to  derive  this  value. 
VVe  have  placed  a  draft  guidance  letter, 
including  a  support  document 
attachment  that  provides  additional 
background  and  describes  the 
methodology  used  by  EPA  to  determine 
the  weighting  factor,  in  the  EPA  Air 
Docket  EPA-HQ-OAR-2013-0120  and 
available  at  http  j/w'wn  .epa.gov/otoq/ 
regs/Id-hwy/grofm  house/ld-ghg.  htm. 

The  draft  guidance  letter  provides  for 
use  of  a  weighting  factor  of  0.2. 

Interested  parties  should  .submit 
comments  according  to  the  guidelines 
de.scribod  in  this  notice.  After  fully 
considering  the  comments  we  receive, 
we  will  issue  a  final  guidance 
document. 

II.  Procedures  for  Public  Participation 

EPA  will  keep  the  record  open  until 
April  22,  2013.  All  information  will  be 
available  for  inspection  at  the  EPA  Air 
Dof;ket  No.  EPA-HQ-OAR-2013-0120. 
Persons  with  comments  containing 
proprietary  information  must 
distinguish  such  information  from  other 
comments  to  the  greatest  extent  possible 
and  label  it  as  “Confidential  Business 
Information”  (“CBI”).  If  a  person 
making  comments  wants  EPA  to  base  its 
decision  on  a  submission  labeled  as  CBI, 
then  a  non-confidential  version  of  the 
document  that  summarizes  the  key  data 
or  information  should  be  .submitted  to 
the  public  docket.  To  ensure  that 
proprietary  information  is  not 
inadvertently  placed  in  the  public 
docket,  submi.ssions  containing  such 
information  should  be  sent  directly  to 
the  contact  person  listed  above  and  not 


to  the  public  docket.  Information 
covered  by  a  claim  of  confidentiality 
will  be  disclo.sed  by  EPA  only  to  the 
extent  allowed,  and  according  to  the 
procedures  set  forth  in  40  CFR  part  2. 

If  no  claim  of  confidentiality 
accompanies  the  submission  when  EPA 
receives  it,  EPA  will  make  it  available 
to  the  public  without  further  notice  to 
the  person  making  comments. 

Dated;  Marf:h  1.5,  2013. 

(Christopher  Grundler, 

Director,  Office  of  Transportation  and  Air 
Quality,  Office  of  Air  and  Radiation. 
it-'K  Doc.  2013-0beS7  Filed  3-21-1.3;  am) 
BILLING  CODE  6560-5<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9792-7] 

Proposed  Reissuance  of  a  General 
NPDES  Permit  for  Oil  and  Gas 
Exploration  Facilities  in  the  Federal 
Waters  of  Cook  Inlet — Permit  Number 
AKG-28-5100 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice.  Proposed  reissuance  of  a 
general  permit. 

SUMMARY:  The  EPA  proposes  to  reissue 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  for  Oil  and 
Gas  Exploration  Facilities  in  Federal 
Waters  of  Cook  Inlet  (AKG  31-5000).  As 
propo.sed,  the  permit  would  authorize 
certain  discharges  of  pollutants  into 
Cook  Inlet  Federal  Waters  from  oil  and 
gas  exploration  facilities  subject  to 
limits  and  requirements  designed  to 
minimize  pollution  and  protect  w'ater 
quality. 

DATES:  Comments.  Interested  persons 
may  submit  comments  on  the  proposed 
reissuance  of  the  general  permit  to  EPA, 
Region  10  at  the  address  below. 
Comments  must  be  postmarked  by  May 
21,2013. 

Public  Hearings.  Public  Hearings  are 
scheduled  for  the  following  dates,  and 
locations: 

(1)  Kenai,  AK  on  April  29,  2013,  6:00  to 
9:00  p  at  the  Kenai  Chamber  of 
Commerce  and  Visitors  Center,  11471 
Kenai  Spur  Hwy,  Kenai,  AK  99611 

(2)  Homer,  AK  on  April  30,  2013  at  the 
Alaska  Maritime  National  Wildlife 
Refuge  Island  &  Ocean  Visitor  Center 
Auditorium,  95  Sterling  Highway, 
Suite  1,  Homer,  AK  99603 

(3)  Anchorage,  AK  on  May  2,  2013  at  the 
University  of  Alaska  Corsuch 
Commons  Building,  Conference  Room 
106,  3700  Sharon  Gagnon  Lane, 
Anchorage,  AK  98508- 


All  hearings  will  begin  at  6:00  p.m. 
and  will  continue  until  all  testimony  is 
heard  or  until  9:00  p.m.,  whichever  is 
earlier.  Hearing  statements  may  be 
provided  orally  or  in  written  format. 
Commenters  providing  oral  testimony 
are  encouraged  to  provide  written 
statements  to  ensure  accuracy  of  the 
record. 

ADDRESSES:  Comments  on  the  proposed 
general  permit  reissuance  should  be 
sent  to  the  attention  of  the  Director, 
Office  of  Water  A  Watersheds,  EPA — 
Region  10,  1200  Sixth  Avenue  Suite  900 
OWW-1.30,  Seattle,  WA  98101. 
Comments  may  also  be  submitted 
electronically  to  godsey.cindi@epa .gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  general  permit, 
Faqt  Sheet  and  Ocean  Discharge  Criteria 
Evaluation  are  available  upon  request. 
Requests  may  be  made  to  Audrey 
Washington  at  (206)  553-0523  or  to 
Cindi  Codsey  at  (907)  271-6561. 
Requests  may  also  be  electronically 
mailed  to:  woshington.audrey@ep(i.gov 
or  godsey.cindi@epa.gov.  These 
documents  may  also  be  found  on  the 
EPA  Region  10  Web  site  at  http:// 
yosemite.epa.gov/rl  0/WA  TER.NSF/ 
NPDES+Permits/DraftPermitsAK. 
SUPPLEMENTARY  INFORMATION:  The 
existing  NPDES  General  Permit  for  Oil 
and  Gas  Exploration,  Development  and 
Production  Facilities  Located  in  Slate 
and  Federal  Waters  in  Cook  Inlet, 
NPDES  Permit  No.  AKG-31-5000  (2007 
Permit)  expired  on  July  2,  2012.  The 
2007  Permit  authorized  discharges  from 
19  facilities,  all  located  in  State  Waters, 
and  continues  in  effect  for  facilities  that 
applied  in  a  timely  manner.  The  2007  . 
Permit  for  discharge  to  State  Waters  was 
transferred  to  Alaska  Department  of 
Environmental  Conservation  (ADEC)  in 
2013  following  resolution  of  a  permit 
appeal  pursuant  to  the  Memorandum  of 
Agreement  between  EPA  and  ADEC. 
Once  ADEC  reissues  permits  that  cover 
the  discharges  to  State  Waters,  coverage 
under  the  2007  permit  w  ill  end.  As 
proposed,  the  EPA’s  Permit  AKG  28- 
5100  would  reissue  the  exploration 
component  of  the  2007  Permit  in 
Federal  Waters.  Concurrently,  ADEC  is 
taking  action  to  reissue  the  exploration 
permit  in  State  Waters. 

Executive  Order  12866:  The  Office  of 
Management  and  Budget  exempts  this 
action  from  the  review  requirements  of 
Executive  Order  12866  pursuant  to 
Section  6  of  that  order. 

Regulatory  Flexibility  Act:  Under  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601  et  seq.,  a  Federal  agency 
must  prepare  an  initial  regulatory 
flexibility  analysis  "for  any  proposes! 
rule”  for  which  the  agency  “is  required 
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by  section  553  of  the  Admini.strative 
Procedure  Act  (APA),  or  any  other  law. 
to  publish  general  notice  of  proposed 
ndemaking.”  The  RFA  exempts  from 
this  requirement  any  rule  that  the 
issuing  agency  certifies  “will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.”  EPA  has 
concluded  that  NPDES  general  permits 
are  permits,  not  rulemakings,  under  the 
APA  and  thus  not  subject  to  APA 
rulemaking  requirements  or  the  RI*’A. 
Notwithstanding  that  general  permits 
are  not  subject  to  the  RFA,  EPA  has 
determined  that  this  GP,  as  issued,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Dated:  March  14.  2013. 

Daniel  D.  Opalski, 

Dimclor,  Officn  of  H'ofer  fr  Watersheds, 

Region  10. 

(FR  Dor..  20i:{-<Mi6(i9  Filed  3-21-13;  8:45  am) 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-9008-3] 

Environmental  Impacts  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7146  or  http:/ /ww'w. epo.gov/ 
compliance/nepa/ . 

Weekly  receipt  of  Environmental  Impact 
Statements 

Fijed  03/11/2013  Through  03/15/2013 
Pursuant  to  40  GFR  1506.9. 

Notice 

Section  309(a)  of  the  Clean  Air  Act 
requires  that  EPA  make  public  its 
comments  on  ElSs  issued  by  other 
Federal  agencies.  EPA’s  comment  letters 
on  EISs  are  available  at:  http:// 
www.epa.gov/compiiance/nepa/ 
eisdata.html. 

EIS  No.  20130064,  Final  Supplement, 
IJSFS,  AK,  Bell  Island  Geothermal 
Leases,  Review  Period  Ends;  04/22/ 
2013,  Contact:  Sarah  Samuelson  907- 
789-6274. 

EIS  No.  20130065,  Draft  EIS.  BLM,  MT, 
HiLine  District  Draft  Resource 
Management  Plan,  Comment  Period 
Ends:  06/20/2013,  Contact;  Brian 
Hockett  (406)  262-2837. 

EIS  No.  20130066,  Final  EIS,  USN,  GA, 
Proposed  Modernization  and 
Expansion  of  Townsend  Bombing 
Range,  Review  Period  Ends;  04/22/ 
2Q13,  Contact:  Veronda  Johnson  571- 
256-2783. 


EIS  No.  20130067,  Draft  EIS.  WAPA, 

ND,  Wilton  IV  Wind  Energy  Center, 
Comment  Period  Ends;  05/06/2013, 
Contact:  Rod  O'Sullivan  720-962- 
7260. 

EIS  No.  20130066.  Draft  EIS,  USAGE, 
CA,  Berryesssa  Creek  Project, 
Comment  Period  Ends:  05/06/2013, 
Contact;  Tyler  Stalker  916-557-5107 
EIS  No.  20130069,  Final  Supplement, 
FHWA,  WA,  1-90  Snoqualmie  Pass 
East,  Avalanche  Structures,  Contact: 
Liana  Liu  360-753-9553. 

EIS  No.  20130070,  Draft  EIS,  WAPA, 
USFWS,  00.  PROGRAMMATIC— 
Upper  Great  Plains  Wind  Energy, 
Comment  Period  Ends;  05/21/2013, 
Contact:  Mark  W'ieringa  720-962- 
7448.  The  U.S.  Department  of 
Energy’s  Western  Area  Power 
Administration  and  the  IJ.S. 
Department  of  the  Interior’s  Fish  and 
Wildlife  Serv4ce  are  Joint  Lead 
Agencies  for  this  project. 

EIS  No.  20130071,  Draft  EIS.  BLM.  NV. 
Pan  Mine  Project,  Comment  Period 
Ends:  05/07/2013,  Contact:  Miles 
Kreidler  77.5-289-1893. 

Amended  Notices 

EIS  No.  20130015,  Draft  Supplement, 
FHWA,  CA,  Mid  County  Parkway,  a 
new  F’reeway  from  the  City  of  Perris 
to  the  City  of  San  Jacinto,  Riverside 
County,  CA,  Comment  Period  Ends: 
04/10/2013,  Contact:  Larry  Vinzant 
916-498-5040.  Revision  to  FR  Notice 
Published  01/25/2013  and  03/08/ 
2013;  Extending  Comment  Period  to 
04/10/2013. 

Dated:  March  19,  2013. 

Cliff  Rader, 

Director,  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

[FR  Doc.  2013-4)8645  Filed  3-21-13;  8:45  am| 

BILUNG  CODE  6560-S0-P 


EXPORT-IMPORT  BANK 

[Public  Notice  201 3-01 1 3] 

Agency  Information  Collection 
Activities:  Final  Collection;  Comment 
Request 

AGENCY:  Export-Import  Bank  of  the  U.S. 
ACTION:  Submission  for  OMB  Review 
and  Comments  Request. 

Form  Title:  Application  for  Long 
Term  Loan  or  Guarantee  (EIB  95-10). 
SUMMARY:  Export-Import  (Ex-Im)  Bank  is 
requesting  an  emergency  approval  for 
form  EIB  95-10  Application  for  Long 
Term  Loan  or  Guarantee,  OMB  3048- 
0013,  because  the  Export  Import  Bank 
Reauthorization* Act  of  2012  has  placed 


additional  reporting  requirements  on 
the  Bank. 

By  neutralizing  the  effect  of  export 
credit  insurance  and  guarantees  offered 
by  foreign  governments  and  bv 
absorbing  credit  risks  that  the  private 
section  will  not  accept.  Ex-Im  Bank 
enables  U.S.  exporters  to  compete  fairly 
in  foreign  markets  on  the  basis  of  price 
and  product.  This  collection  of 
information  is  necessary,  pursuant  to  12 
U.S.C.  635(a)(1),  to  determine  eligibility 
of  the  applicant  for  Ex-Im  Bank 
Assistance. 

The  collection  will  provide 
information  needed  to  determine 
compliance  and  creditworthiness  for 
transaction  requests  submitted  to  Ex-lm 
Bank  under  its  long-term  guarantee  and 
direct  loan  programs.  The  form  is 
currently  used  to  make  a  credit  decision 
on  approximately  85  export  transactions 
per  year  in  divisions  dealing  with 
aircraft,  structured  finance,  and  trade 
finance. 

The  application  can  be  viewed  at 
wvi'w.  exi  m  .go  v/puh/ pending/eih95- 
10. pdf. 

DATES:  Gomments  should  be  received  on 
or  before  April  22,  2013  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  may  be 
submitted  electronically  on 
wxx'vi’.regulations.gov  or  by  mail  to 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  725  17th  Street  NW., 
Washington,  DC  20038  attn:  OMB- 
3048-0013. 

SUPPLEMENTARY  INFORMATION: 

Titles  and  Form  Number:  EIB  95-10 
Application  for  Long  Term  Loan  or 
Guarantee. 

OMB  Number:  3048-0013. 

Type  of  Review:  Regular. 

Need  and  Use:  The  information 
collected  will  provide  information 
needed  to  determine  compliance  and 
creditworthiness  for  transaction 
requests  submitted  to  the  Export  Import 
Bank  under  its  long  term  guarantee  and 
direct  loan  programs. 

Affected  PuWie.  This  form  affects 
entities  involved  in  the  export  of  U.S. 
goods  and  services. 

Annual  Number  of  Respondents:  84. 

Estimated  Time  per  Respondent:  1.5 
hours. 

Government  Annual  Burden  Hours: 

2,100. 

Frequency  of  Reporting  or  Use: 
Yearly. 

Total  Cost  to  the  Government: 
$81,312. 

Sharon  A.  Whitt, 

Agency  Clearance  Officer. 

(FR  Doc.  2013-06560  Filed  3-21-13;  8:45  am) 

BILUNG  CODE  6690-01-P 
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EXPORT-IMPORT  BANK 

[Public  Notice  2013-1111] 

Agency  information  Collection 
Activities:  Comment  Request 

AGENCY:  Export-Import  Bank  of  the 
United  Slates. 

ACTION:  Submission  for  OMB  Review 
and  Comments  Request. 

Form  Title:  EIB  92-32  Notification  by 
Insured  of  Amounts  Payable  Under 
Single-Buyer  Export  Credit  Insurance 
Policy. 

SUMMARY:  The  Export-Import  Bank  of 
the  United  .States  (Ex-Im  Bank),  as  a  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  Agencies  to  comment  on  the 
proposed  information  collection,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995. 

This  form  represents  the  e,xporter’s 
.  directive  to  Ex-lin  Bank  to  whom  and 
where  the  insurance  proceeds  should  be 
sent.  The  forms  are  typically  part  of  the 
documentation  required  by  financial 
institution  lenders  in  order  to  provide 
Financing  of  an  exporter’s  foreign 
accounts  receivable.  Foreign  accounts 
receivable  insured  by  Ex-Im  Bank 
represent  stronger  collateral  to  secure 
the  financing.  By  recording  which 
policyholders  have  completed  this  form, 
Ex-Im  Bank  is  able  to  determine  how 
many  of  its  exporter  policyholders 
require  Ex-Im  Bank  insurance  policies 
to  support  lender  financing. 

The  application  can  be  reviewed  at: 
u'M’vv.  exim  .gov/ p  u  b/pen  di  ng/eib92- 
32.pdf. 

Single  Buyer  Expojt  Credit  Insurance 
Policy. 

DATES:  Comments  should  be  received  on 
or  before  April  22,  2013  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  maybe  submitted 
electronically  on  ww'w.reguhit ions.gov 
or  by  mail  to  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street  NW., 
Washington,  DC  2003H  attn;  OMB- 
3048-XXXX  (EIB  92-32). 
SUPPLEMENTARY  INFORMATION: 

Titles  and  Form  Number:  EIB  92-32 
Single  Buyer  Export  Credit  In.surance 
Policy. 

OMB  Number:  3048-XXXX. 

Type  of  Review:  New. 

Need  and  Use:  The  information 
reque.sted  enables  the  applicant  to 
provide  Ex-Im  Bank  with  the 
information  necessary  to  obtain 
legislatively  required  assurance  of 
repayment  and  fulfills  other  statutory 
requirements. 


Annual  Number  of  Respondents:  150. 
Estimated  Time  per  Respondent :  15 
minutes. 

Frequency  of  Reporting  or  Use: 
Annually. 

Government  Review  Time:  1  hour. 
Total  Hours:  150  hours. 

Gost  to  the  Government:  S16,320. 

Sharon  A.  Whitt, 

Agency  Clearance  Officer. 

U'R  Doc.  20l:i-0tj558  Filocl  .1-21-lS;  8:4.5  am] 

BILLING  CODE  6690-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being  Reviewed 
by  the  Federal  Communications 
Commission  Under;  Delegated 
Authority 

agency:  P’ederal  Communications 
(Commission. 

action:  Notit;e  and  request  for 
comments. 

SUMMARY:  The  Federal  Communications 
Commission  (FCC),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995.  Comments  are 
requested  concerning  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  C’ommission, 
including  whether  the  information  shall 
have  practical  utility;  the  accuracy  of 
the  Commi.ssion’s  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected; 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  ways  to  further  reduce  the 
information  collection  burden  on  small 
business  concerns  with  few'er  than  25 
employees. 

The  FCC  may  not  conduct  or  sponsor 
a  c.ollection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
PRA  that  does  not  display  a  valid  Office 
of  Management  and  Budget  (OMB) 
r:ontrol  number. 

DATES:  Written  PRA  comments  should 
be  submitted  on  or  before  May  21,  2013. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 


time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below’  as  .soon 
as  possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
the  Federal  Communications 
Commission  via  email  to  PRA@fcc.gov 
and  Cathy. \Villiams@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  about  the 
information  collection,  contact  Cathy 
Williams  at  (202)  418-2918. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3000-0649. 

Title:  Sections  76.1601,  Deletion  or 
.Repositioning  of  Broadcast  Signals; 
Section  76.1617,  Initial  Must-Carry 
Notice;  76.1607  and  76.1708  Principal 
Headend. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents  and 
Responses:  3,300  respondents  and  4,100 
responses. 

Estimated  Hours  per  Response:  0.5  to 
1  hour. 

Frequency  of  Response:  (In  occasion 
reporting  requirement;  Third  party 
disclosure  requirement;  Recordkeeping 
requirement. 

Total  Annual  Burden:  2.200  hours. 

Total  Annual  Costs:  None. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  for  this  information  collection 
is  contained  in  Sections  4(i)  and 
614(b)(9)  of  the  Communications  Act  of 
1934,  as  amended. 

Nature  and  Extent  of  Confidentiality: 
There  is  no  need  for  confidentiality 
required  with  this  collection  of 
information. 

Privacy  Impact  Assessment:  No 
impact(s). 

Needs  and  Uses:  47  CFR  76.1601 
requires  that  effective  April  2,  1993,  a 
cable  operator  shall  provide  written 
notice  to  any  broadcast  television 
station  at  lea.st  30  days  prior  to  either 
deleting  from  carriage  or  repositioning 
that  station.  .Such  notification  shall  also 
be  provided  to  subscribers  of  the  cable 
system. 

47  CFR  76.1607  states  that  cable 
operators  shall  provide  written  notice 
by  certified  mail  to  all  stations  carried 
on  its  system  pursuant  to  the  must-carry 
rules  at  least  60  days  prior  to  any 
change  in  the  designation  of  its 
principal  headend. 

47  CFR  76.1617(a)  states  within  60 
days  of  activation  of  a  cable  system,  a 
cable  operator  must  notify  all  qualified 
NCE  stations  of  its  designated  principal 
headend  by  certified  mail. 
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47  CFR  76.1617(b)  within  60  days  of 
activation  of  a  cable  system,  a  cable 
operator  must  notify  all  local  - 
commercial  and  NCE  stations  that  may 
not  he  entitled  to  carriage  because  they 
either; 

(1)  Fail  to  meet  the  standards  for 
delivery  of  a  good  quality  signal  to  the 
cable  system’s  principal  headend,  or 

(2)  May  cause  an  increased  copyright 
liability  to  the  cable  system. 

•  47  (]FR  76.1617(c)  states  within  60 
days  of  activation  of  a  cable  system,  a 
cable  operator  must  send  by  certified 
mail  a  copy  of  a  list  of  all  broadcast 
television  stations  carried  by  its  system 
and  their  channel  positions  to  all  local 
commercial  and  nont;ommercial 
television  .stations,  including  those  not 
designated  as  must-carry  stations  and 
those  not  carried  on  the  system. 

47  CFR  76.1708(a)  states  that  the 
operator  of  every  cable  television  system 
shall  maintain  for  public  inspection  the 
designation  and  location  of  its  principal 
headend.  If  an  operator  changes  the 
designation  of  its  principal  headend, 
that  new  designation  must  he  included 
in  its  public  file. 

Federal  Communications  Commission. 

(iloria  ).  Miles, 

Federal  Register  Liaison.  Office  of  the 
Secretar}',  Office  of  Managing  Dinx'tor. 

|!'R  Dot.  2013-06R41  Filed  3-21-13.  8:45  am) 

BILLING  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being  Reviewed 
by  the  Federal  Communications 
Commission  Under  Delegated 
Authority 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  burden(s)  and  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995  (44  U.S.C.  3501— 
3520),  the  Federal  Communications 
Commission  (FCC)  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  information  collection(s). 
Comments  are  requested  concerning; 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  Commission’s 
burden  estimate(s);  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  ways  to  minimize 
the  burden  of  the  collection  of 


information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  further 
ways  to  reduce  the  information  burden 
for  small  business  concerns  with  fewer 
than  25  employees. 

The  FCC  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  Control 
Number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  OMB  Control 
Number. 

DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  May  21,  2013.  If 
you  anticipate  that  you  will  be 
.submitting  PRA  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  FCC  contact  listed  below  as 
soon  as  possible. 

ADDRESSES:  Submit  your  PRA  comments 
to  Nicholas  A.  Fraser,  Office  of 
Management  and  Budget  (OMB),  via  fax 
at;  (202)  395-5167  or  via  the  Internet  at 
Nicholas  A.  Fraser^omb.eop.gov  and 
to  Leslie  F.  Smith,  Office  of  Managing 
Director  (OMD),  Federal 
Communications  Commission  (FCC),  via 
the  Internet  at  Leslie.SiTiith@fcc.gov.  To 
submit  your  PRA  comments  by  email, 
send  them  to:  PRA@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  F.  Smith,  Office  of  Managing 
Director  (OMD),  Federal 
Communications  Commi.ssion  (FCC), 
(202)  418-0217,  or  via  the  Internet  at 
Leslie.  Sni  i  th  @f cc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0951. 

Title:  Sections  1.1204(b)  Note  and 
1.1206(a)  Note  1,  Service  of  Petitions  for 
Preemption. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities:  Individuals  or 
households:  Not-for-profit  institutions; 
and  State,  local,  or  Tribal  Government. 

Number  of  Respondents  and 
Responses:  125  respondents;  125 
responses. 

Estimated  Time  per  Response:  0.28 
hours  (17  minutes). 

Frequency  of  Response:  Occasion 
reporting  requirements;  Third  party 
disclosure. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits;  Statutory 
authority  for  this  information  collection 
is  contained  in  47  U.S.C.  151,  154,  and 
303. 


Total  Annual  Burden:  35  hours. 

Total  Annual  Costs:  N/A. 

Privacy  Impact  Assessment:  Yes. 
Nature  and  Extent  of  Confidentiality: 
The  Commission  is  not  requesting 
respondents  to  submit  confidential 
information  to  the  Commission.  If  the 
Commission  requests  respondents  to 
submit  information  which  respondents 
believe  is  confidential,  respondents  may 
request  confidential  treatment  of  such 
information  pursuant  to  section  0.459  of 
the  Commission’s  rules,  47  CFR  0.459. 

The  FCC  has  a  system  of  records, 
FCC/OGC-5,  “Pending  Civil  Cases,’’  to 
cover  the  collection,  purpose(s),  storage, 
safeguards,  and  disposal  of  the 
personally  identifiable  information  (PII) 
that  individuals  may  submit  with  their 
petitions  for  preemption  that  they  file 
with  the  Commission. 

Needs  and  Uses:  The.se  provisions 
supplement  the  procedures  for  filing 
petitions  seeking  Commission 
preemption  of  s^ate  and  local 
government  regulation  of 
telecommunications  services.  They 
require  that  such  petitions,  whether  in 
the  form  of  a  petition  for  rulemaking  or 
a  petition  for  declaratory  ruling,  be 
served  on  all  state  and  local 
governments.  The  actions  for  which  are 
cited  as  a  basis  for  requesting 
preemption.  Thus,  in  accordance  with 
these  provisions,  persons  seeking 
preemption  must  serve  their  petitions 
not  only  on  the  state  or  local 
governments  whose  authority  w'ould  be 
preempted,  but  also  on  other  state  or 
local  governments  whose  actions  are 
cited  in  the  petition. 

Federal  Communications  (Commission. 

Gloria  ).  Miles, 

Federal  Register  Liaison,  Office  of  the 
Secretary',  Office  of  Managing  Director. 

|FR  Dtk;.  2013-06663  Filed  3-21-13;  8:45  am) 

BILUNQ  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collections  Being 
Reviewed  by  the  Federal 
Communications  Commission  Under 
Delegated  Authority 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Communications 
Commission  (FCC),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
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rtKjuired  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995.  Comments  are 
requested  concerning  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commi.ssion, 
including  whether  the  information  shall 
have  practical  utility;  the  accuracy  of 
the  Commission’s  burden  e.stimate; 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected; 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  ways  to  further  reduce  the 
inform, ation  collection  burden  on  small 
business  concerns  with  fewer  than  25 
employees. 

The  F(^C  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  vaHd  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
PRA  that  does  not  display  a  valid  Office 
of  Management  and  Budget  ((3MB) 
control  number. 

DATES:  Written  PRA  comments  should 
be  submitted  on  or  before  May  21,  2013. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  })o.ssible. 

ADDRESSES:  Diret:t  all  PRA  comments  to 
(lathy  Williams,  FCC,  via  email 
PBA@fcc.gov  <mailto:PRA@fcc.gov>  and 
to  Cathy.WiHiams@fcc.gov  <mailto: 
Cathy.  Williams@fcc.gov> . 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  about  the 
information  collection,  contact  Cathv 
Williams  at  (202)  418-2918. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0422. 

Title:  Section  68.5,  Waivers 
(Application  for  Waivers  of  Healing  Aid 
Compatibility  Requirements). 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents  and 
Responses:  2  respondents;  2  responses. 

Estimated  Time  per  Response:  3 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  for  this  information  collection 
is  contained  in  47  U..S.C.  610. 

Toted  Ai1nim1‘ffurdbn:'^hb\ns.-  ^ 

Totbl  Aittnidl  Cost:  Ncibe.  '''  '  • 


Nature  and  Extent  of  Confidentiality: 

An  assurance  of  confidentiality  is  not 
offered  because  this  information 
collection  does  not  require  the 
collection  of  personally  identifmble 
information  from  individuals. 

Privacy  Impact  Assessment:  No 
impact(.s). 

Needs  and  Uses:  Telephone 
manufacturers  seeking  a  waiver  of  47 
CFR  68.4(a)(1),  which  requires  that 
certain  telephones  be  hearing  aid 
compatible,  must  demonstrate  that 
compliance  with  the  rule  is 
technologically  infeasible  or  too  costly. 
Information  is  used  by  FCC  staff  to 
determine  whether  to  grant  or  dismiss 
the  request. 

OMB  Control  Numlwr:  3060-0188. 
7Vt/e.'Call  Sign  Reservation  and 
Authorization  Sy.stem,  FCC  Form  380. 
Form  Number:  FCC  Form  380. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  in.stitutions;  and 
State,  local,  or  tribal  government. 

Number  of  Respondents  and 
Responses:  1,600  respondents;  1,600 
responses. 

Estimated  Hours  per  Response:  O.lOfi- 
0.25  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  333  hours. 

Total  Annual  Cost:  $162,000. 
Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  for  this  collection  is  contained 
in  Sections  154(i)  and  303  of  the 
Communications  Act  of  1934,  as 
amended. 

Nature  and  Extend  of  Confidentiality: 
There  is  need  for  confidentiality  with 
this  collection  of  information. 

Privacy  Impact  Assessment:  No 
impact(s). 

Needs  and  Uses:  47  (]FR  73.3550 
provides  that  all  requests  for  new  or 
modified  call  signs  be  made  via  the  on¬ 
line  call  sign  reservation  and 
authorization.  The  C,ommission  uses  an 
on-line  system,  FCC  Form  380,  for  the 
electronic  preparation  and  submission 
of  requests  for  the  reservation  and 
authorization  of  new  and  modified  call 
signs.  Access  to  the  call  sign  reservation 
and  authorization  system  is  made  by 
broadcast  licensees  and  permittees,  or 
by  persons  acting  on  their  behalf,  via  the 
Internet’s  World  W'ide  Web.  This  on¬ 
line,  electronic  call  sign  system  enables 
users  to  determine  the  availability  and 
licensing  status  of  call  signs;  to  request 
an  initial,  or  change  an  existing,  call 
sign;  and  to  determine  and  submit  more 
easily  the  apjjropriate  fee,  if  any.'  ' 
Because  all  elements  necessary  to  make 


a  valid  call  sign  re.servation  are 
encompassed  within  the  on-line  system, 
this  system  prevents  u.sers  from  filing 
defective  or  incomplete  call  sign 
requests.  The  electronic  svsteni  also 
provides  great(;r  certitude,  as  a  selected 
call  sign  is  effectively  re.serv'ed  as  soon 
as  the  user  has  submitted  its  call  sign 
request.  This  electronic  call  sign 
reservation  and  authorization  system 
has  significantly  improved  .service  to  all 
radio  and  television  broadcast  station 
licensees  and  permittees. 

OMB  Control  Number:  3060-0170. 

77(/e.- Section  73.1030,  Notifications 
(Concerning  Interference  to  Radio 
Astronomy,  Resfiarch  and  Receiving 
Installations. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents  and 
Responses:  57  respondents;  57 
responses. 

Estimated  Hours  per  Response:  0.5 
hours. 

Frequency  of  Response:  (3n  occasion 
reporting  requirement;  Third  party 
disclosure  requirement. 

Total  Annual  Cost:  $14,250. 

Total  Annual  Burden:  29  hours. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  for  this  collection  is  contained 
in  Section  154(i)  of  the  Communications 
Act  of  1934,  as  amended. 

Nature  and  Extent  of  Confidentiality: 
There  is  need  for  confidentiality 
required  with  tliis  collection  of 
information. 

Privacy  Impact  Assessment(s):  No 
impact(s). 

Needs  and  IJses:  47  CFR  73.1030 
states  in  order  to  minimize  harmful 
interference  at  the  National  Radio 
Astronomy  (Ibservatory  site  located  at 
(Creen,  Pocahontas  County,  W'est 
Virginia,  and  at  the  Naval  Radio 
Re.search  Observatory  at  Sugar  Grove, 
Pendleton  (County,  VVest  Virginia,  a 
licensee  proposing  to  operate  a  .short¬ 
term  broadcast  auxiliary  station 
pursuant  to  §  74.24,  and  any  applicant 
for  authority  to  construct  a  i\ew 
broadca.st  station,  or  for  authority  to 
make  changes  in  the  frequency,  power, 
antenna  height,  or  antenna  directivity  of 
an  existing  station  within  the  area 
bounded  by  39°15'  N  on  the  north, 
78“3()'  W  on  the  east.  37°30'  N  on  the 
south,  and  80°30' W  on  the  west,  shall 
notify  the  Interference  Office,  National 
Radio  Astronomy  Observ'atory.  P.O.  Box 
2.  Green  Bank,  West  Virginia  24944. 
TttfepHbhe:  (304)'4,5’6-2'nTl.  The'  ' 
notification  shall  he  in  wHting  and  siet 
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forth  the  particulars  of  the  proposed 
station,  including  the  geographical 
coordinates  of  the  antenna,  antenna 
height,  antenna  directivity  if  any, 
proposed  frequency,  type  of  emission 
and  power.  The  notification  shall  be 
made  prior  to,  or  simultaneously  with, 
the  filing  of  the  application  with  the 
Ciommission.  After  receipt  of  such 
applications,  the  FCC  will  allow  a 
period  of  20  days  for  comments  or 
objections  in  response  to  the 
notifications  indicated.  If  an  objection  to 
the  proposed  operation  is  received 
during  the  20-day  period  from  the 
National  Radio  Astronomy  Observatory 
for  itself,  or  on  behalf  of  the  Naval  Radio 
Research  Observatory,  the  FCC  will 
consider  all  aspects  of  the  problem  and 
take  whatever  action  is  deemed 
appropriate. 

(2)  Any  applicant  for  a  new 
permanent  base  or  fixed  station 
authorization  to  be  located  on  the 
islands  of  Puerto  Rico,  Desecheo,  Mona, 
Vieques,  and  Culebra,  or  for  a 
modification  of  an  existing 
authorization  which  would  change  the 
frequency,  power,  antenna  height, 
directivity,  or  location  of  a  station  on 
these  islands  and  would  increase  the 
likelihood  of  the  authorized  facility 
causing  interference,  shall  notify  the 
Interference  Office,  Arecibo 
Observatory.  HC3  Box  53995,  Arecibo, 
Puerto  Rico  00612,  in  writing  or 
electronically,  of  the  technical 
parameters  of  the  proposal.  Applicants 
may  wish  to  consult  interference 
guidelines,  which  will  be  provided  by 
Cornell  University.  Applicants  w'ho 
choose  to  transmit  information 
electronically  should  email  to: 
l)rcz@naic.edii. 

(i)  The  notification  to  the  Interference 
Office,  Arecibo  Observatory  shall  be 
made  prior  to,  or  simultaneously  with,.' 
the  filing  of  the  application  with  the 

*  Commission.  The  notification  shall  state 
the  geographical  coordinates  of  the 
antenna  (NAD-83  datum),  antenna 
height  above  ground,  ground  elevation 
at  the  antenna,  antenna  directivity  and 
gain,  proposed  frequency  and  FCC  Rule 
Part,  type  of  etnission,  and  effective 
radiated  power. 

(ii)  After  receipt  of  such  applications, 
the  Commission  will  allow  the  Arecibo 
t)bservatory  a  period  of  20  days  for 
comments  or  objections  in  response  to 
the  notification  indicated.  The  applicant 
will  be  required  to  make  reasonable 
efforts  to  resolve  or  mitigate  any 
potential  interference  problem  with  the 
Arecibo  Observatory  and  to  file  either 
an  amendment  to  the  application  or  a 
modification  application,  as 
appropriate.  The  Commission  shall 
determine  whether  an  applicant  has 


satisfied  its  responsibility  to  make 
reasonable  efforts  to  protect  the 
Observatory  from  interference. 

OMB  Number:  3060-0171 . 

Title:  Section  73.1125,  Station  Main 
Studio  Location.  . 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents  and 
Responses:  72  respondents;  72 
responses. 

Estimated  Hours  per  Response:  0.5  to 
2  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  135  hours. 

Annual  Burden  Cost:  $111,870. 

Privacy  Impact  Assessment:  No 
impact(s). 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  for  this  collection  of 
information  154(i)  and  307(h)  of  the 
Communications  Act  of  1934,  as 
amended. 

Nature  and  Extent  of  Confidentiality: 
There  is  no  need  for  confidentiality  with 
this  collection  of  information. 

Needs  and  Uses:  47  CFR  73.1125(d)(1) 
requires  AM,  FM  or  TV  licensees  to 
notify  the  Commission  when  the  main 
studio  is  relocated  and  from  a  point 
outside  the  locations  specified  in 
Section  73  1 1 25(a)  or  (c)  to  one  w'ithin 
those  locations. 

47  CFR  73.1 125(d)(2)  requires 
licensees  to  receive  written  authority  to 
locate  a  main  studio  outside  the 
locations  specified  in  paragraph  (a)  or 
(c)  of  this  section  for  the  first  time  must 
be  obtained  from  the  Audio  Division, 
Media  Bureau  for  AM  and  FM  stations, 
or  the  Video  Division  for  TV  and  Class 
A  television  stations  before  the  studio 
may  be  moved  to  that  location.  Where 
the  main  studio  is  already  authorized  at 
a  location  outside  those  specified  in 
paragraph  (a)  or  (c)  of  this  section,  and 
the  licensee  or  permittee  desires  to 
specify  a  new  location  also  located 
outside  those  locations,  written 
authority  must  also  be  received  from  the 
Commission  prior  to  the  relocation  of 
the  main  studio.  Authority  for  these 
changes  may  be  requested  by  filing  a 
letter  with  an  explanation  of  the 
proposed  changes  with  the  appropriate 
division.  Licensees  or  permittees  should 
also  be  aware  that  the  filing  of  such  a 
letter  recpiest  does  not  imply  approval  of 
the  relocation  request,  because  each 
request  is  addressed  on  a  case-by-case 
basis.  A  filing  fee  is  required  for 
commercial  AM,  FM,  TV  or  Cla.ss  A  TV 
licen.sees  or  permittees  filing  a  letter 


request  under  the  section  (see  Sec. 
1.1104  of  this  chapter). 

Federal  Communications  Commission. 
Gloria ).  Miles, 

Federal  Register  Liaison,  Office  of  the 
Secretary,  Office  of  Managing  Director. 
(FR  Doc.  2013-00.565  Filed  3-21-13;  8;45  am] 

eiLUNG  CODE  8712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being  Reviewed 
by  the  Federal  Communications 
Commission  Under  Delegated 
Authority 

agency:  Federal  Communications 
Commi.ssion. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Communications 
Commission  (FCC).  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995.  Comments  are 
requested  concerning  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  the  accuracy  of 
the  Commission’s  burden  estimate; 
vyay.s  to  enhance  the  quality,  utility.  :'ind 
clarity  of  the  information  collected; 
w’ays  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  ways  to  further  reduce  the 
information  collection  burden  on  small 
business  concerns  with  fewer  than  25 
employees. 

The  F(]C  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
anv  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
PRA  that  does  not  display  a  valid  Offic.o 
of  Management  and  Budget  (OMB) 
control  number. 

DATES:  Written  PRA  comments  should 
be  submitted  on  or  before  May  21,  2013. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  shculd 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
the  Federal  Commuuu.ations 
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Commis.sion  via  email  to  PRA@fcc.gov 
and  Cathy.  Williams@fcc.gov . 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  about  the 
information  collection,  contact  Cathy 
Williams  at  (202)  418-2018. 

SUPPLEMENTARY  INFORMATION: 

OMR  Control  Number:  3060-0688. 
Title:  Abbreviated  Cost-of-Ser\dce 
Filing  for  Cable  Network  Upgrades,  FCC 
Form  1235. 

Form  Number:  FCC  Form  1235. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  State,  local  or  tribal 
governments. 

Number  of  Respondents  and 
Responses:  50  respondents;  25 
responses. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Third  party 
disclosure  requirement. 

Fstimated  Hours  per  Response:  10-20 
hours. 

Total  Annual  Rurden:  750  hours. 

Total  Annual  Costs:  None. 

Obligation  To  Respond:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  for  this  information  collection 
is  contained  in  Section  154(i)  of  the 
Communications  Act  of  1934,  as 
amended. 

Nature  and  Extent  of  Confidentiality: 
There  is  no  need  for  confidentiality  with 
this  collection  of  information. 

Privacy  Assessment:  No  impact(s). 
Needs  and  Uses:  FCC  Form  1235  is  an 
abbreviated  cost  of  .service  filing  for 
significant  network  upgrades  that  allows 
cable  operators  to  justify  rate  increa.ses 
related  to  capital  expenditures  used  to 
improve  rate-regulated  cable  services. 
FfX"  Form  1235  is  filed  following  the 
end  of  the  month  in  which  upgraded 
cable  services  become  available  and  are 
providing  benefits  to  subscribers.  In 
addition,  FCC  Form  1235  can  be  filed 
for  pre-approval  any  time  prior  to  the 
upgrade  services  becoming  available  to 
subscribers  using  projected  upgrade 
costs.  If  the  pre-approval  option  is 
exercised,  the  operator  must  file  the 
form  again  following  the  end  of  the 
month  in  which  upgraded  t;able  services 
become  available  and  are  providing 
benefits  to  customers  of  regulated 
services,  using  actual  costs  where 
applicable. 

F’csdoral  Communications  (Commission. 

Gloria  ).  Miles, 

Federal  Register  Liaison,  Office  of  the 
Secretary,  Office  of  Managing  Director. 

IKK  Doc.  2013-06564  Filed  ,3-21-13;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  90(X)-(X)94;  Docket  2012- 
0076;  Sequence  21] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 
Debarment  and  Suspension 

agency:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  the 
Regulatory  Secretariat  will  be 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)'a  request  to  review 
and  approve  an  extension  of  a 
previously  approved  information 
collection  requirement  concerning 
debarment  and  suspension.  A  notice 
was  published  in  the  Federal  Register  at 
77  FR  43079,  on  July  23,  2012.  One 
comment  was  received. 

DATES:  Submit  comments  on  or  before 
April  22,  2013. 

ADDRESSES:  Submit  comments 
identified  by  Information  Collection 
9000-0094,  Debarment  and  Suspension, 
by  any  of  the  following  methods: 

•  Regulations.gov:  http:// 

ww'w. regulations.gov.  Submit  comments 
via  the  Federal  eRulemaking  portal  by 
searching  the  OMB  control  number. 
Select  the  link  “Submit  a  Comment” 
that  corresponds  with  “Information 
Collection  9000-0094,  Debarment  and 
Suspension”.  P’ollow  the  instructions 
provided  at  the  “Submit  a  Comment” 
screen.  F’lease  include  your  name, 
company  name  (if  any),  and 
“Information  Collection  9000-0094, 
Debarment  and  Suspension”  on  your 
attached  document. 

•  Fax;202-.501-4067. 

•  Mail:  General  Services 

Administration.  Regulatory  Secretariat 
(MVCB),  1275  First  Street  NE., 
Washington,  DC  20417.  ATTN:  Hada 
Flowers/IC  9000-0094,  Debarment  and 
Suspension.  ‘ 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
9000-0094,  Debarment  and  Suspension, 
in  all  correspondence  related  to  this 
collection.  All  comments  received  will 
be  posted  without  change  to  http:// 
www.regulations.gov,  including  any 
personal  and/or  business  confidential 
information  provided. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Patricia  Corrigan,  Procurement  Analyst, 
Office  of  Acquisition  Policy,  at  (202) 
208-1963  or  via  email  at 
Patricia.  Corrigan@gsa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  requires  contracts  to  be 
awarded  to  only  those  contractors 
determined  to  be  responsible.  Instances 
where  a  firm,  its  principals,  or 
subcontractors,  have  been  indicted, 
convicted,  suspended,  proposed  for 
debarment,  debarred,  or  had  a  contract 
terminated  for  default  are  critical  factors 
to  be  considered  by  a  Government 
contracting  officer  in  making  a 
responsibility  determination.  FAR 
52.209-5  and  52.21 2-3(h),  Certification 
Regarding  Responsibility  Matters,  and 
FAR  52.209-6,  Protecting  tbe 
Government’s  Interest  when 
Subcontracting  with  Contractors 
Debarred,  Suspended,  or  Proposed  for 
Debarment,  require  the  disclosure  of 
this  information. 

B.  Analysis  of  Public  Comments 

One  respondent  submitted  public 
comments  on  the  extension  of  the 
previously  approved  information 
collection.  The  analysis  of  the  public 
comments  is  summarized  as  follows: 

Comment:  The  respondent 
commented  that  the  extension  of  the 
information  collection  would  violate  the 
fundamental  purposes  of  the  Paperwork 
Reduction  Act  because  of  the  burden  it 
puts  on  the  entity  submitting  the 
information  and  the  agency  collecting 
the  information. 

Response:  In  accordance  with  the 
Paperwork  Required  Act  (PRA), 
agencies  can  request  an  OMB  appiroval 
of  an  existing  information  collection. 

The  PRA  requires  that  agencies  use  the 
Federal  Register  notice  and  comment 
process,  to  extend  the  OMB’s  approval, 
at  least  every  three  years.  This 
extension,  to  a  previously  approved 
information  collection,  pertains  to 
Debarment,  Suspen.sion,  and  Other 
Responsibility  Matters,  FAR  Subpart 
9.1,  Subpart  9.4,  52.209-5,  52.212-3(h) 
and  52.209-6.  This  information 
collection,  in  compliance  with 
Executive  Order  12549,  Debarment  and 
Suspension,  is  neces.sary  to  determine 
the  responsibility  of  prospective 
contractors,  to  ensure  that  contractors 
protect  the  interests  of  the  Government 
when  issuing  subcontracts  under 
(Government  contracts,  and  ensure 
business  integrity  in  contract 
performance.  Not  granting  this 
extension  would  con.sequently  eliminate 
a  key  process  for  assessing  contractor 
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responsibility  and  protecting  the 
Ciovernment’s  interests. 

Comment:  The  respondent 
commented  that  the  agency  did  not 
accurately  estimate  the  public  burden 
challenging  that  the  agency’s 
methodology  for  calculating  it  is 
insufficient  and  inadequate  and  does 
not  reflect  the  total  burden.  The 
respondent  stated  that  the  “estimate  of 
four  responses  per  contractor  pt!r  year  is 
unrealistically  low  because  almost  all 
solicitations  will  include  FAR  52.209-5 
and  52.212-5(h)  *  *  *  w'e  believe, 
based  on  the  experience  of  our 
members,  that  most  companies  will  be 
required  to  meet  this  requirement  from 
20  to  more  than  100  times  per  year." 
f'urther,  the  respondent  t:ommented  that 
the  estimate  of  0.083  hours  of  burden 
per  response  was  low'  when  considering 
the  time  and  effort  necessary  for  a 
crompany  to  gather  responsibility  data. 
For  this  reason,  the  respondent 
provided  that  the  agency  should 
reassess  the  estimated  total  burden 
hours  and  revise  the  estimate  upwards 
to  be  more  accurate.  'I'lie  same 
respondent  al.so  provided  that  the 
burden  of  compliance  with  the 
information  collection  requirement 
greatly  exceeds  the  agency’s  estimate 
and  outweighs  any  potential  utility  of 
the  extension. 

Hesponse:  Serious  consideration  is 
given,  during  the  f)pen  comment  period, 
to  all  comnumts  received  and 
adjustments  are  made  to  the  paperwork 
burden  estimate  based  on  reasonable 
considerations  provided  by  the  public. 
This  is  evidenced,  as  the  respondent 
notes,  in  FAR  Case  2007-006  where  an 
adjustment  was  made  from  the  total 
preparation  hours  from  fhree  to  60.  This 
change  was  made  considering 
particularly  the  hours  that  would  be 
nnjuired  for  review  within  the  company, 
prior  to  release  to  the  Gpvernment. 

1’he  burden  is  prepared  taking  into 
consideration  the  necessary  criteria  in 
OMB  guidance  for  estimating  the 
paperwork  burden  put  on  the  entity 
submitting  the  information.  For 
example,  consideration  is  given  to  an 
entity  reviewing  instructions:  using 
technology  to  collect,  process,  and 
disclose  information:  adjusting  exi.sting 
practices  to  comply  with  requirements; 
searching  data  sources:  completing  and 
reviewing  the  response;  and 
transmitting  or  disclosing  information. 
The  estimated  burden  hours  for  a 
collection  are  based  on  an  average 
betw'een  the  hours  that  a  simple 
disclosure  by  a  very  small  business 
might  require  and  the  much  higher 
numbers  that  might  be  required  for  a 
very  complex  disclosure  by  a  major 
corporation.  Also,  the  estimated  burden 


hours  should  only  include  projected 
hours  for  those  actions  which  a 
company  would  not  undertake  in  the 
normal  course  of  business. 

Carefid  consideration  went  into 
assessing  the  estimated  burden  hours  for 
this  collection,  and  it  is  determined  that 
an  upw'ard  adjustment  is  not  nupiired  at 
this  time  related  to  the  responses  per 
r«!spondent.  The  estimate  of  four 
responses  per  respondent  is  based  iq)on 
contractor  use  of  the  Online 
Representation  and  Cert ifii:at ions 
Application  (ORCA)  function  in  the 
System  for  Aw'ard  Management  (SAM) 
rather  than  the  completion  of 
representations  and  certifications  for 
each  .solicitation/contract  for  which  a 
vcmdor  submits  an  offer.  The  ORCA 
function  was  developed  to  eliminate  the 
administrative  burden  for  contractors  of 
submitting  the  .same  information  to 
various  contracting  offices,  and  to 
e.stablish  a  common  .source  for  this 
information  to  procurement  offices 
across  the  Government.  Prior  to  the 
GRCA  function’s  implementation, 
prospective  contractors  were  required  to 
submit  repre.sentations  and 
certifications  in  paper  form  for  each 
individual  contract  award.  Under  these 
conditions,  a  response  rate  of  20  to  inort! 
than  100  times  per  year  per  contractor 
as  suggested  by  the  respondent  may 
have  been  nece.ssary.  How'ever,  using 
the  ORCA  function  in  .SAM,  a  contractor 
can  enter  their  repre.sentations  and 
certification  information  once  for  use  on 
all  Federal  contracts  and  solicitations. 
FAR  4.1201(a)  requires  prospet  tivc; 
contractors  to  complete  electronic 
annual  representations  and 
certifications  at  the  .SAM  Internet  site  in 
conjunction  with  recjuired  registration 
in  the  Central  Contractor  Registration 
(CCR)  function  in  SAM.  The 
representations  and  certifications  are 
effective  until  one  year  from  the  date  of 
submission  or  update  to  the  ORCA 
function  in  SAM.  For  purposes  of  this 
information  collection,  initial  data  entry 
plus  three  updates  per  year  was 
considered  reasonable  and  was  used  to 
estimate  the  number  of  responses  per 
respf)ndent  per  year,  i.e.,  4  responses 
per  respondent. 

We  have  reassessed  the  hours  of 
burden  per  response  based  on  the 
respondent’s  comment,  and  have 
determined  that  an  upward  estimate  of 
thirty  minutes  or  approximately  six 
times  the  original  estimate  of  0.083 
would  provide  a  more  accurate  measure 
of  the  time  required  to  complete  and 
review  each  response. 

However,  at  any  point,  members  of 
the  public  may  submit  comments  for 
further  consideration,  and  are 


encouraged  to  provide  data  to  support 
their  request  for  an  adjustment. 

C.  Annual  Reporting  Burden 

Respondents:  1 62,000. 

Responses  per  Respondent:  4. 

Annual  Responses:  648,000. 

Hours  per  Response:  0.50. 

Total  Burden  Hours:  324,000. 
Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  colkiction  documents  from 
the  (Jeneral  Servic;es  Administration, 
Regulatory  .Secretariat  (MVCB),  1275 
First  Street  NF.,  Washington.  DC  20417, 
telephone  (202)  501-4755.  Please  cite 
OMB  Control  No.  9000-0094, 

Debarment  and  .Suspension,  in  all 
correspondence. 

Dated:  March  1».  201,3. 

William  Clark, 

Acting  Director,  Federal  Acquisition  Policy 
Division.  Office  of  Governnwntwide 
Acquisition  Policy.  Office  of  Acquisition 
Policv,  Office  of  Governmentwide  Policv. 

IFR  Hoc.  20n-n6fi26  Filed  :<-21-i:i:  8:4.'’>  ainl 
BILLING  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0006;  Docket  2012- 
0076;  Sequence  57] 

Federal  Acquisition  Reguiation; 
Submission  for  OMB  Review; 
Subcontracting  Pians/Individuai 
Subcontract  Report  (SF-294) 

agency:  Department  of  Defense  (Df)D), 
General  .Services  Administration  (G.SA), 
and  National  Aeronautics  and  .Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act,  the 
Regulatory  Secretariat  will  be 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  reque.st  to  review 
and  approve  an  extension  of  a 
previously  approved  information 
collection  requirement  concerning 
subcontracting  plans/individual 
subcontract  report  (SF-294).  A  notice 
was  published  in  the  Federal  Register  at 
77  FR  69627,  on  November  20,  201.2. 
One  respondent  submitted  comments. 
DATES:  Submit  comments  on  or  before 
April  22,  2013. 

ADDRESSES:  Submit  comments 
identified  by  Information  Collection 
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9000-0006,  Subcontracting  Plans/ 
Individual  Subcontract  Report  (SF-294), 
by  any  of  the  following  methods; 

•  ReguIations.gov:  http:// 
ww'w.regulations.gov.  Submit  comments 
via  the  Federal  eRulemaking  portal  by 
searching  the  OMB  control  number. 
Select  the  link  “Submit  a  Comment” 
that  corresponds  with  “Information 
Collection  9000-0006,  Subcontracting 
Plans/Individual  Subcontract  Report 
(SF-294).”  Follow  the  instructions 
provided  at  the  “Submit  a  Comment” 
screen.  Please  include  your  name, 
company  name  (if  any),  and 
“Information  Collection  9000-0006, 
Subcontracting  Plans/lndividiial 
Subcontract  Report  (SF-294)”  on  your 
attached  document. 

•  Fax:  202-501-4067. 

•  Mail:  General  Services 
Administration,  Regulatory  Secretariat 
(MVCB),  1275  First  Street  NE., 
Washington.  DC  20417.  ATTN:  Hada 
Flowers/IC  9000-^0006,  Subcontracting 
Plans/Individual  Subcontract  Report 
(SF-294). 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
9000-0006,  Subcontracting  Plans/ 
Individual  Subcontract  Report  (SF-294), 
in  all  correspondence  related  to  this 
collection.  All  comments  received  will 
be  posted  without  change  to  http:// 
www.regulations.gov,  including  any 
personal  and/or  business  confidential 
information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karlos  Morgan,  Procurement  Analyst, 
Office  of  Acquisition  Policy,  GSA  (202) 
501-2364  or  email 
karlos.morgan@gsa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

In  accordance  with  Federal 
Acquisition  Regulation  19.702,  which 
implements  the  statutory  requirements 
of  Section  8(d)  of  the  Small  Business 
Act  (15  LJ.S.C.  637(d)),  contractors 
receiving  a  contract  for  more  than  the 
simplified  acquisition  threshold  agree  to 
have  small  business,  small 
disadvantaged  business,  women-owned 
small  business,  hi.storically 
underutilized  business  zone  small 
business,  veteran-owned  small  business, 
and  service-disabled  veteran-owned 
small  business  concerns  participate  in 
the  performance  of  the  contract  as  far  as 
practicable.  Contractors  receiving  a 
contract  or  a  modification  to  a  contract 
expected  to  exceed  $650,000 
($1,500,000  for  construction)  must 
submit  a  subcontracting  plan  that 
provides  maximum  practicable 
opportunities  for  the  above  named 
concerns.  Specific  elements  required  to 


be  included  in  the  plan  are  specified  in 
section  8(d)  of  the  Small  Business  Act 
and  implemented  in  FAR  subpart  19.7. 

In  conjunction  with  the 
subcontracting  plan  requirements, 
contractors  must  submit  semi-annual 
reports  of  their  small  business 
subcontracting  progress  to  the  * 
government.  With  the  exception  of  those 
contracts  noted  in  FAR  4.606(c)(5) 
which  states  “Actions  that,  pursuant  to 
other  authority,  will  not  be  entered  in 
FPDS  (e.g.,  reporting  of  the  information 
would  compromise  national  security)”, 
contractors  must  use  the  electronic 
Individual  Subcontract  Report  (ISR)  in 
the  Electronic  Subcontracting  Reporting 
System  (eSRS)  in  lieu  of  the  Standard 
Form  294,  Subcontracting  Report  for 
Individual  Contracts.  The  ISR  is  the 
electronic  equivalent  of  the  Standard 
Form  294.  The  eSRS  streamlines  the 
small  business  siibcontrai;ting  program 
reporting  pror-.ess  and  provides  the  data 
to  agencies  in  a  manner  that  enables 
them  to  more  effectively  manage  the 
program.  Those  contract  actions  noted 
in  FAR  4.606(c)(5)  will  continue  to  use 
the  Standard  Form  294. 

B.  Analysis  of  Public  Comments 

One  respondent  submitted  public 
comments  on  the  extension  of  the 
previously  approved  information 
collection.  The  analysis  of  the  public 
comments  is  summarized  as  fellows: 

Comment:  The  respondent 
commented  that  the  extension  of  the 
information  collection  would  violate  the 
fundamental  purposes  of  the  Paperw'ork 
Reduction  Act. 

Response:  In  accordance  with  the 
Paperwork  Reduction  Act  (PRA), 
agencies  can  request  OMB  approval  an 
existing  information  collection.  PRA 
requires  that  agencies  u,se  the  Federal 
Register  notice  and  comment  process,  to 
extend  OMB’s  approval,  at  least  every 
three  years.  This  extension,  to  a 
previously  approved  information 
collection,  pertains  to  the  use  of  the  ISR 
to  collect  subcontract  award  data  from 
prime  or  subcontractors  that:  (a)  Hold 
one  or  more  contracts  over  ,$650,000 
(over  $1,500,000  for  con.struction):  and 
(b)  are  required  to  report  subcontracts 
awarded  to  small  business,  small 
disadvantaged  business,  women-owned 
small  business,  historically 
underutilized  business  zone  small 
business,  veteran-owned  small  business, 
and  service-disabled  veteran-owned 
small  busine.ss  concerns.  The  ISR  is  also 
used  to  collect  subcontract  award  data 
from  Alaskan  Native  Corporations  and 
Indian  Tribe  concerns  under  a 
subcontracting  plan  with  the  Federal 
government.  For  the  Department  of 
Defense,  the  National  Aeronautics  and 


Space  Administration,  and  the  United 
States  Coast  Guard,  the  ISR  collects 
subcontract  awards  for  Historically 
Black  Colleges  and  Universities  and 
Minority  Institutions.  Absent  this 
information  the  suitability  of  the 
contractor  to  report  subcontract  award 
data  could  not  be  ascertained.  Further, 
the  contracting  officer  could  not 
examine  the  sulK;ontract  award  data  to 
asse.ss  contractors’  compliance  with 
their  subcontracting  plans,  the  Small 
Business  Act,  and  the  P'AR. 

Comment:  The  respondent 
commentwl  that  the  agency  did  not 
accurately  e.stimate  the  public  burden 
challenging  that  the  agency’s 
methodology  for  calculating  it  is 
insufficient  and  inadequate  and  does 
not  reflect  the  total  burden.  The 
respondent  indicated  that  the  upward 
adjustment  made  to  the  number  of 
respondents  from  103,908  to  129,009 
was  r(?asonable.  However,  the  dec:rease 
in  the  estimated  hours  per  response 
from  11.90  to  8.5  hours  per  responses  is 
understated,  and  that  the  average 
burden  on  companies  is  somewhere  in 
the  range  of  10  to  100  time  greater  than 
the  estimate  put  forth  in  the  Federal 
Register  Notice.  For  this  reason,  the 
respondent  provided  that  agency  should 
rea.ssess  the  estimated  total  burden 
hours  and  revise  the  estimate  upwards 
to  be  more  accurate,  as  was  done  in  FAR 
Case  2007-006. 

Response:  Serious  consideration 
given,  during  the  open  comment  period, 
to  all  comments  received  and 
adjustments  are  made  to  the  paperwork 
burden  estimate  based  on  reasonable 
considerations  provided  by  the  public. 
This  is  evidenced,  as  the  respondent 
notes,  in  FAR  Case  2007-006  where 
adjustment  was  made  from  the  total 
preparation  hours  from  three  to  60.  This 
change  was  made  considering 
particularly  the  hours  that  would  be 
required  for  review  within  the  company 
prior  to  release  to  the  Government.  The 
burden  is  prepared  taking  into 
consideration  the  necessary  criteria 
OMB  guidance  for  estimating  the 
paperwork  burden  put  on  the  entity 
submitting  the  information.  For 
example,  consideration  is  given  to  entity 
reviewing  instructions;  using 
technology  to  collect,  process,  and 
disclose  information;  adjusting  existing 
practices  to  comply  with  requirements; 
searching  data  sources;  completing 
reviewing  the  response;  and 
transmitting  or  disclosing  information. 
The  estimated  burden  hours  for  a 
collection  are  based  on  an  average 
between  the  hours  that  a  simple 
disclosure  by  a  very  small  business 
might  require  and  the  much  higher 
numbers  that  rriight  be  required  for  a 
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very  complex  disclosure  by  a  major 
corporation.  Also,  the  e.stimated  burden 
hours  should  only  include  projected 
hours  for  those  actions  which  a 
i:ompany  would  not  undertake  in  the 
normal  course  of  business. 

Carefid  consideration  went  into 
assessing  the  estimated  burden  hours  for 
this  collection.  Given  that  many  of  the 
key  data  elements  are  pre-populated  in 
eSRS  from  the  Federal  Procurement 
Data  System  and  the  System  for  Award 
Management  (e.g.  basic  contractual 
information  and  contractor 
information),  combined  with  the  system 
improvements  to  streamline  user 
experience,  the  amount  of  training 
provided,  the  user  guides  and  webinars 
available,  and  the  sample  reports 
provided,  the  length  of  time  necessary 
for  reporting  subcontracting 
achievements  into  eSRS  has  been 
shortened. 

As  a  result,  the  estimate  burden  hours 
|)ublished  in  the  Federal  Register  at  77 
FR  69627,  on  November  20,  2012 
remains  a  valid  estimate  and  an  upward 
adju.stment  is  not  required  at  this  time. 
However,  at  any  point,  members  of  the 
public  may  submit  comments  for  further 
consideration,  and  are  encouraged  to 
provide  data  to  support  their  request  for 
an  adjustment. 

Comment:  The  respondent 
commented  that  the  collective  burden  of 
compliance  with  the  information 
i;ollection  requirement  greatly  exceeds 
the  agency’s  e.stimate  and  outweighs  any 
potential  utility  of  the  extension. 

Response:  The  Paperwork  Reduction 
Act  (PRA)  was  designed  to  improve  the 
quality  and  u.se  of  Federal  information 
to  strengthen  decision-making, 
accountability,  and  openness  in 
government  and  society.  Central  to  this 
process  is  the  solicitation  of  comments 
from  the  public.  This  process 
incorporates  and  enumerated 
specification  of  targeted  information 
and  provides  interested  parties  a 
meaningful  opportunity  for  comment  on 
the  relevant  compliance  cost.  This 
pr(M;(!Ss  has  led  to  decreases  in  the 
overall  collection  requirement  in 
regards  to  the  public.  Based  on  OMB 
estimates,  in  FY  2010,  the  public  spent 
8.8  billion  hours  responding  to 
information  collections.  This  was  a 
decrea.se  of  one  billion  hours,  or  ten 
percent  from  the  previous  fisf;al  year.  In 
effect,  the  collective  burden  of 
compliance  for  the  public  is  going  down 
*  as  the  Government  publishes  rule  that 
make  the  process  less  complex,  more 
transparent,  and  reduces  the  cost  of 
federal  regulations  to  both  the 
(^ontractot  community  and  Cajvernment. 


C.  Annual  Reporting  Burden 

Ba.sed  on  information  from  eSR.S  and 
an  estimate  of  the  use  of  eSRS,  an 
upward  adjustment  is  being  made  to  the 
number  of  respondents,  but  a  downward 
adjustment  is  being  made  to  the  average 
burden  hours  for  reporting  and 
recordkeeping  per  response.  As  a  result, 
a  downward  adjustment  is  being  made 
to  the  estimated  annual  reporting 
burden  since  the  notice  regarding  an 
extension  to  this  clearance  published  in 
the  Federal  Register  at  7.')  FR  9604.  on 
March  .3,  2010. 

Respoiuients:  1 29,009. 

Responses  per  Respondent:  3. 

Total  Responses:  387,027. 

Average  Burden  Hours  per  Response: 
8‘.50. 

Total  Burden  Hours:  3,289,729.50. 
Obtaining  Copies  of  Proposals: 
Re(|uesters  may  obtain  a  {X)py  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
Regulatory  .Secretariat  (MVC^B),  1275 
First  Street  NE.,  Washington,  DC  20417, 
telephone  (202)  501-4755.  Plea.se  cite 
OMB  Control  No.  9000-000(i. 
Subcontracting  Plans/Individual 
Subcontract  Report  (SF-294),  in  all 
correspondence. 

Dated;  March  18.  201 3. 

William  Clark, 

Acting  Director.  Federal  Acquisition  Policy 
Division.  Office  of  Governnientwide 
Acquisition  Policy.  Office  of  Acquisition 
Policy.  Office  of  Governmentwide  Policy. 

IKK  l)iH  ,  2(113-00581  Filed  :i-21-13,  8:45  iirril 
BILLING  CODE  682a-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No:  9000-01 14;  Docket  2012- 
0076;  Sequence  60] 

Federal  Acquisition  Regulation; 
Information  Collection;  Right  of  First 
Refusal  of  Employment 

agency:  Department  of  Defense  (DoD). 
General  .Services  Administration  ((iSA), 
and  National  Aeronautics  and  .Space 
Admini.stration  (NASA). 

ACTION:  Notice  of  recjnest  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act,  the 
Regulatory  Secretariat  will  be 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 


and  approve  an  extension  of  a 
previously  approved  information 
collection. 

DATES:  .Submit  comments  on  or  before 
May  21,  2013. 

ADDRESSES:  Submit  comments 
identified  by  Information  Collection 
‘1000-0114,  Right  of  First  Refusal  of 
Employment,  by  any  of  the  following 
jnelhods: 

•  Regulations.gov:  http:// 
www.regulations.gov.  .Submit  comments 
via  the  Federal  eRulemaking  portal  by 
searching  the  OMB  control  number. 

.Select  the  link  “.Submit  a  Comment” 
that  corresponds  with  "Information 
Collection  9000-0114,  Right  of  Fir.st 
Refusal  of  Employment”.  Follow  the 
in.structions  provided  at  the  “.Submit  a 
Comment”  screen.  Please  include  your 
name,  company  name  (if  any),  and 
“Information  Collection  9000-0114, 

Right  of  First  Refusal  of  Employment” 
on  vour  attached  document. 

•  Fax:  202-501-4067. 

•  Mail:  General  .Services 
Administration,  Regul.atorv  Secretariat 
(MVCB),  1275  First  Street  NE., 
Washington,  DC  20417.  ATTN:  Hada 
Flowers/lC  9000-0114,  Right  of  Fir.st 
Refu.sal  (jf  Employment. 

Instructions:  Plea.se  submit  comments 
only  and  cite  Information  Collection 
9000-0114,  Right  of  First  Refusal  of 
Employment,  in  all  correspondence 
related  to  this  collection.  All  comments 
received  will  be  posted  without  change 
to  http://www.regulations.gov.  including 
any  personal  and/or  business 
confidential  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  O.  Jackson,  Procurement 
Analyst,  Office  of  Governmentwide 
Acquisition  Policy  GSA,  at  (202)  208- 
4949  or  via  email  at 
m  ichaelo.jackson@gsa  .gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

As  prescribed  in  FAR  7.305(c),  the 
clause  at  h’AR  52.207-3,  Right  of  First 
Refusal  of  Employment,  deals  with 
adversely  affected  or  separated 
Government  employees  resulting  from 
the  conversion  from  in-house 
performance  to  performance  by  contract. 
The  clau.se  requires  the  contractor  to 
give  these  employees  an  opportunity  to 
'work  for  the  contract (jr  who  is  awarded 
the  contract. 

The  information  gathered  will  be  used 
by  the  Government  to  gain  knowledge  of 
which  employees,  adversely  affected  or 
separated  as  a  result  of  the  contract 
award,  have  gained  employment  with 
the  contractor  within  90  days  after 
contract  performance  begins. 
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B.  Annual  Reporting  Burden 

'I  hc*  total  annual  burden  has  increased 
from  912  hours  to  30,327  hours.  This  is 
based  on  an  analysis  of  the  Federal 
Procurement  Data  System — Next 
Generation  (FPDS-NG)  which  shows 
that  for  Fiscal  Years  2011  and  2012 
there  were  9,198  and  11 ,020, 
respectively,  new  A-76  awards.  An 
average  of  the  number  of  tlie  A-76 
awards  for  these  two  years  equates  to 
10,109. 

Number  of  Respondents:  10,109. 
Rfjsponses  per  Respondent:  1 . 

Total  Responses:  10,109. 

Average  Burden  Hours  per  Response: 
3. 

Total  Burden  Hours:  30,327. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  .Services  Administration, 
Regulatory  Secretariat  (MVGB),  1275 
P’irst  Street  NE.,  Washington,  DG  20417, 
telephone  (202)  501-4755.  Plea.se  cite 
OMB  Control  No.  9000-0114,  Right  of 
First  Refusal  of  Employment,  in  all 
correspondence. 

Dated:  March  18.  201.3. 

William  Clark, 

Acting  Director,  Federal  Acquisition  Policy 
Division,  Office  of  Governinentn'ide 
Acquisition  Policy.  Office  of  Acquisition 
Policy,  Office  of  Governinentwide  Policy. 

II'R  Ooc.  201  :i-()(>58n  Kited  8:45  am) 

BILLING  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0007;  Docket  2012- 
0076;  Sequence  59] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 

Summary  Subcontract  Report 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Admini.stration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  exi.sting 
OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act,  the 
Regulatory  Secretariat  will  be 
suhmitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a 
previously  approved  information 
collection  requirement  concerning 


summary  subcontract  reports  (SF-295). 

A  notice  was  publi.shed  in  the  Federal 
Register  at  77  FR  69483.  on  November 
19,  2012.  One  comment  was  received. 
DATES:  Submit  comments  on  or  before 
April  22.  2013. 

ADDRESSES:  Submit  comments 
identified  by  Information  Gollection  - 
9000-0007,  Summary  .Subcontract 
Report,  by  any  of  the  following 
methods; 

•  Regulations.gov:  http:// 
vvuvu'.  regulation  s  .gov. 

.Submit  comments  via  the  Federal 
eRulemaking  portal  by  searching  the 
OMB  control  number.  Select  the  link 
“.Submit  a  Gomment”  that  corresponds 
with  “Information  Collection  9000- 
0007,  .Summary  Subcontract  Report”. 
Follow  the  instructions  provided  at  the 
“Submit  a  Comment”  screen.  Please 
include  your  name,  company  name  (if 
any),  and  “Information  Collection  9000- 
0007,  .Summary  .Subcontract  Report’.’,  on 
your  attached  document. 

•  Fox;  202-.501-4067. 

•  Mail:  General  Services 
Administration,  Regulatory  Secretariat 
(MVCB),  1275  First  Street  NE., 
Washington,  DC  20417.  ATFN:  Uada 
Flow'ers/IC  9000-0007,  .Summary 
Subcontract  Report. 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
9000-0007,  Summary  Subcontract 
Report,  in  all  correspondence  related  to 
this  collection.  All  comments  received 
will  be  posted  without  change  to 
http://wx\'w.reguIotions.gov,  including 
any  personal  and/or  business 
confidential  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karlos  Morgan,  Procurement  Analyst, 
Office  of  Governmentwide  Acquisition 
Policy,  GSA,  (202)  501-2364  or  via 
email  at  karlos. morgan@gso .gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

In  accordance  with  Federal 
Acquisition  Regulation  19.702,  any 
contractor  receiving  a  contract  for  more 
than  the  simplified  acquisition 
threshold  must  agree  in  the  contract  that 
small  business,  small  disadvantaged 
business,  historically  underutilized 
business  zone  (HUBZone)  small 
business,  veteran-owned  small  business, 
service-disabled  veteran-owned  small 
business,  and  women-owned  small 
business  concerns  will  have  the 
maximum  practicable  opportunity  to 
participate  in  contract  performance 
consistent  with  its  efficient 
performance.  Further,  contractors 
receiving  a  contract  or  a  modification  to 
a  contract  expected  to  exceed  .$650,000 
($1,500,000  for  construction)  must 


submit  a  .subcontracting  plan  that 
provides  maximum  practicable 
opportunities  for  the  above  named 
concerns.  .Specific  elements  required  to 
be  included  in  the  plan  are  specified  in 
section  8(d)  of  the  Small  Business  Act 
and  are  implemented  in  FAR  Subpart 
19.7. 

In  conjunction  with  the 
subcontracting  plan  requirements, 
contractors  must  submit  an  annual 
summary  (senii-aunual  for  DOD  and 
NA.SA)  oi  '.ubc.uiitracts  awarded  by 
prime  and  subcontractors  for  a  specific 
Federal  Government  agency  that 
required  an  Individual  .Subcontracting 
plan  for  the  previous  fiscal  year.  This  is 
accomplished  through  the  use  of  the 
Standard  Form  295,  .Summary 
Subcontract  Report,  or  the  .Summary 
Subcontract  Report  (SSR),  the  electronic 
equivalent  of  the  of  the  Standard  Form 
295,  submitted  through  the  Electronic 
.Subcontracting  Reporting  System 
(e.SRS).  The  Electronic  .Subcontracting 
Reporting  .System  streamlines  the  small 
business  subcontracting  program 
reporting  process  and  provides  the  data 
to  agencies  in  a  manner  that  enables 
them  to  more  effectively  manage  the 
program. 

Gontractors  must  use  the  SSR  in  lieu 
of  the  .SF  295,  with  the  exception  of 
those  contracts  noted  in  FAR  4.606(c)(5) 
which  requires  that  actions,  pursuant  to 
other  authority,  will  not  be  entered  in 
Federal  Procurement  Data  Sy.stem  (e.g., 
reporting  of  the  information  would 
compromise  national  security).  Those 
contract  actions  noted  in  F’AR 
4.606(c)(5)  will  continue  to  u.se  the 
Standard  Form  295. 

B.  Di.scussion  and  Analysis 

One  respondent  submitted  public 
comments  on  the  extension  of  the 
previously  approved  information 
collection.  The  analysis  of  the  public 
comments  is  .summarized  as  follows: 

Comment:  The  respondent 
commented  that  the  extension  of  the 
information  collet:tion  would  violate  the 
fundamental  purposes  of  the  Paperwork 
Reduction  Act  becau.se  of  the  burden  it 
puts  on  the  entity  submitting  the 
information  and  the  agency  collecting 
tire  information. 

Response:  In  accordance  with  the 
Paperwork  Reduction  Act  (PRA), 
agencies  can  request  OMB  approval  an 
exi.sting  information  collection.  PRA 
requires  that  agencies  use  the  Federal 
Register  notice  and  comment  process,  to 
extend  OMB’s  approval,  least  every 
three  years.  This  extension,  to  a 
previously  approved  information 
collection,  pertains  to  the  u.se  of  the  SSR 
to  collect  subcontract  award  data  from 
prime  or  subc;ontractors  that:  (a)  Hold 
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one  or  more  contracts  over  $650,000 
(over  $1,500,000  for  construction):  and 
(b)  are  required  to  report  subcontracts 
awarded  to  small  business,  small 
disadvantaged  business,  women-owned 
small  business,  historically 
underutilized  business  zone  small 
business,  veteran-owned  small  business, 
and  service-disabled  veteran-owned 
small  business  concerns.  The  SSR  is 
also  used  to  collect  subcontract  award 
data  from  Alaskan  Native  Corporations 
and  Indian  Tribe  concerns  under  a 
subcontracting  plan  with  the  Federal 
government.  For  the  Department  of 
Defense,  the  National  Aeronautics  and 
Space  Admini.stration,  and  the  United 
States  Coa.st  Cuard,  the  SSR  collects 
subcontract  awards  for  Historically 
Black  Colleges  and  Universities  and 
Minority  Institution.s.  Absent  this 
information  the  suitability  of  the 
contractor  to  report  subcontract  award 
data  could  not  be  asc;ertained.  Further, 
the  contracting  offic:er  could  not 
examine  the  subcontract  award  data  to 
assess  c:ontractors’  compliance  with 
their  subcontracting  plans,  the  Small 
Business  Act,  and  the  FAR. 

Comment:  The  respondent 
commented  that  the  agency  did  not 
accurately  estimate  the  public  burden 
challenging  that  the  agency’s 
methodology  for  calculating  it  is 
insiifHcient  and  inadequate  and  does 
not  reflect  the  total  burden.  The 
respondent  stated  that  the  upward 
adjustment  made  to  the  number  of 
respondents  from  103,908  to  129,009 
was  reasonable.  However,  the  decrease 
in  the  average  burden  hours  for 
reporting  and  recordkeeping  per 
response  from  12  hours  in  2010  to  9 
hours  is  understated,  and  that  the 
average  burden  on  companies  is 
somewhere  in  the  range  of  10  to  100 
time  greater  that  the  estimate  put  forth 
in  the  Federal  Register  Notice.  For  this 
reason,  the  respondent  provided  that 
agency  should  reassess  the  estimated 
total  burden  hours  and  revise  the 
estimate  upwards  to  be  more  accurate, 
as  was  done  in  FAR  Case  2007-006. 

Response:  Serious  consideration 
given,  during  the  open  comment  period, 
to  all  comments  received  and 
adjustments  are  made  to  the  paperwork 
burden  estimate  based  on  reasonable 
considerations  provided  by  the  public. 
This  is  evidenced,  as  the  respondent 
notes,  in  FAR  Case  2007-006  where 
adjustment  was  made  from  the  total 
preparation  hours  from  three  to  sixty. 
This  change  was  made  considering 
particularly  the  hours  that  would  be 
required  for  review  within  the  company 
prior  to  release  to  the  Government.  The 
burden  is  prepared  taking  into 
consideration  the  necessary  criteria 


OMB  guidance  for  estimating  the 
paperwork  burden  put  on  the  entity 
submitting  the  information.  For 
example,  consideration  is  given  to  entity 
reviewing  instructions;  using 
technology  to  collect,  process,  and 
disclose  information:  adjusting  existing 
practices  to  comply  with  requirements: 
searching  data  sources;  completing 
reviewing  the  response:  and 
transmitting  or  disclosing  information. 
The  estimated  burden  hours  for  a 
collection  are  based  on  an  average 
between  the  hours  that  a  simple 
disclosure  by  a  very  small  business 
might  require  and  the  much  higher 
numbers  that  might  be  r(K:iuired  for  a 
very  complex  disclosure  by  a  major 
corporation.  Also,  the  estimated  burden 
hours  should  only  include  projected 
hours  for  those  actions  which  a 
company  would  not  undertake  in  the 
normal  course  of  business. 

Careful  consideration  went  into 
assessing  the  estimated  burden  hours  for 
this  collection.  Given  that  many  of  the 
key  data  elements  are  pre-populated  in 
eSRS  from  FPDS  and  SAM  (e.g.  basic 
contractual  information  and  contractor 
information),  combined  with  the  system 
improvements  to  streamline  user 
e?xperience,  the  amount  of  training 
provided,  the  user  guides  and  webinars 
available,  and  the  sample  reports 
provided,  the  length  of  time  necessary 
for  reporting  subcontracting 
achievements  into  eSRS  has  been 
shortened.  As  a  result,  the  estimate 
burden  hours  published  in  the  Federal 
Register  at  77  FR  69483  on  November 
19.  2012  remains  a  valid  estimate  and 
an  upward  adjustment  is  not  required  at 
this  time.  However,  at  any  point, 
members  of  the  public  may  .submit 
comments  for  further  consideration,  and 
are  encouraged  to  provide  data  to 
support  their  request  for  an  adjustment. 

Comment:  The  respondent 
commented  that  the  collective  burden  of 
compliance  with  the  information 
collection  requirement  greatly  exceeds 
the  agency’s  estimate  and  outweighs  any 
potential  utility  of  the  extension. 

Response:  The  Paperwork  Reduction 
Act  (PRA)  was  designed  to  improve  the 
quality  and  use  of  Federal  information 
to  strengthen  decision-making, 
accountability,  and  openness  in 
government  and  society.  Central  to  this 
process  is  the  solicitation  of  comments 
from  tlie  public.  This  process 
incorporates  and  enumerated 
specification  of  targeted  information 
and  provides  interested  parties  a 
meaningful  opportunity  for  comment  on 
the  relevant  compliance  cost.  This 
process  has  led  to  decreases  in  the 
overall  collection  requirement  in 
regards  to  the  public.  Based  on  OMB 


estimates,  in  FY  2010,  the  public  spent 
8.8  billion  hours  responding  to 
information  collections.  This  w^as  a 
decrease  of  one  billion  hours,  or  ten 
percent  from  the  previous  fiscal  year.  In 
effect,  the  collective  burden  of 
compliance  for  the  public  is  going  down 
as  the  Government  publishes  rule  that 
make  the  process  less  complex,  more 
transparent,  and  reduces  the  cost  of 
federal  regulations  to  both  the 
Contractor  community  and  Government. 

C.  Annual  Reporting  Burden 

Based  on  information  from  eSRS  and 
an  estimate  of  the  use  of  eSRS,  an 
upward  adju.stment  is  being  made  to  the 
number  of  respondents,  but  a  downward 
adju.stment  is  being  made  to  the  average 
burden  hours  for  reporting  and 
recordkeeping  per  re\spon.se.  As  a  result, 
a  downward  adjustment  is  being  made 
to  the  e.stimated  annual  reporting 
burden  since  the  notine  regarding  an 
extension  to  this  clearance  published  in 
the  Federal  Register  at  75  FR  9603,  on 
March  3,  2010. 

Respondents:  129,009. 

Responses  per  Respondent:  1. 

Total  Responses:  129,009. 

Average  Burden  Hours  per  Response: 
9.0 

Total  Burden  Hours:  1 ,161 ,081 . 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
Regulatory  Secretariat  (MVCB),  1275 
First  Street  NE.,  Washington,  DC  20417, 
telephone  (202)  501-4755.  Please  cite 
OMB  Control  Number  9000-0007, 
Summary  Subcontract  Report,  in  all 
correspondence. 

Dated:  March  18.  2013. 

William  Clark, 

Acting  Director.  Federal  Acquisition  Policy 
Division,  Office  of  Governmentwide 
Acquisition  Policy,  Office  of  Acquisition 
Policy,  Office  of  Government  wide  Policy. 

[re  IJoc.  2013-06.S84  Filed  3-21-1,3;  8:45  am) 
BILUNQ  CODE  6820-EP-l> 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0132;  Docket  2012- 
0076;  Sequence  61] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 
Contractors’  Purchasing  Systems 
Reviews 

AGENCY:  UopHrlment  of  lJefen.se  (IXJIl), 
General  Servictis  Adinini.strafion  (GSA), 
and  National  .Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notic;e  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  cbiarance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act,  the 
Regulatory  Secretariat  will  he 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  reque.st  to  review 
and  approve  an  extension  of  a 
previously  approved  information 
collection  requirement  concerning 
contractors’  purchasing  systems 
reviews.  A  notice  was  published  in  the 
Federal  Register  at  77  FR  51783,  on 
October  27.  2012.  One  comment  was 
received. 


related  to  this  collection.  All  comments 
rr;ceived  will  he  posted  without  change 
to  http:/ /www. regiilatioTis.gov,  including 
any  personal  and/or  business 
confidential  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  Corrigan,  Procurement  Analyst. 
Office  of  Govermnentwide  Acquisition 
Policy,  GSA.  (202)  208-1963  or  email  at 
patricia.corrigan@gsa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  objective  of  a  contractor 
purchasing  system  review  (CPSR),  as 
discu.ssed  in  Part  44  of  the  FAR,  is  to 
evaluate  tire  (dfif.iency  and  effectiveness 
with  which  the  contractor  spends 
Government  funds  and  complies  with 
Government  policy  when 
subcontracting.  The  review  provides  the 
administrative  contracting  officer  (AGO) 
a  basis  for  granting,  withholding,  or 
withdrawing  approval  of  the 
contractor's  purchasing  system. 

B.  Analysis  of  Public  Comments 

One  respondent  .submitted  public 
comments  on  the  extension  of  the 
previously  approved  information 
collection.  The  analysis  of  the  public 
comments  is  summarized  as  follows: 

Comment:  The  respondent  • 
commented  that  tlie  extension  of  the 
information  collection  would  violate  the 
fundamental  purposes  of  the  Paperwork 
Reduction  Act  because  of  the  burden  it 
puts  on  the  entity  submitting  the 
information  and  the  agency  collecting 
the  information. 

Response:  In  accordance  with  the 
Paperwork  Reduction  Act  (PRA), 
agencies  can  request  an  OMB  approval 
of  an  existing  information  collection. 

The  PRA  requires  that  agencies  use  the 
Federal  Register  notice  and  comment 
process,  to  extend  the  OMB’s  approval, 
at  least  every  three  years.  This 
extension,  to  a  previously  approved 
information  collection,  pertains  to 
information  collections  associated  with 
contractor  purc;hasing  system  reviews 
(CPSR),  as  di.scus.sed  in  Part  44  of  the 
FAR.  The  objective  of  CPSRs  is  to 
evaiuato  the  efficiency  and  effectiveness 
with  which  the  contractor  spends 
Government  funds  and  complies  w'ith 
Government  policy  when 
subcontracting.  The  review  provides  the 
administrative  contracting  officer  a  basis 
for  granting,  withholding,  or 
withdrawing  approval  of  tlu; 
contractor’s  purchasing  system.  An 
approved  purchasing  system  allows  the 
contractor  more  autonomy  in 
subcontracting  actions.  Without  an 
approved  purchasing  system  mon;  ' 
Goverhiiient  oversight  is  necessary,'  and 


Government  consent  to  subcontract  is 
required. 

Comment:  The  respondent 
commented  that  the  agency  did  not 
accurately  estimate  the  public  burden 
challenging  that  the  agency’s 
methodology  for  calculating  it  is 
insufficient  and  inadequate  and  does 
not  reflect  the  total  burden.  The 
respondent  stated  that  “the  Agencies 
estimate  that  only  1 ,580  respondents 
will  be  subject  to  this  requirement 
annually*  *  *  is  greatly  understated.’’ 
The  respondent  also  found  the  estimate 
of  25  hours  per  response  to  be  too  low. 
For  these  reasons,  the  same  respondent 
provided  that  the  burden  of  compliance 
with  the  information  collection 
n;quirenient  greatly  exceeds  the 
agency’s  estimate  and  outweighs  any 
potential  utility  of  the  extension. 

Response:  Serious  consideration  is 
given,  during  the  open  comment  period, 
to  all  comments  received  and 
adjustments  are  made  to  the  paperwork 
burden  e.stimate  based  on  reasonable 
considerations  provided  by  the  public. 
This  is  evidenced,  as  the  respondent 
notes,  in  FAR  Case  2007-()f)B  where  an 
adjustment  was  made  from  the  total 
preparation  hours  from  three  to  60.  This 
change  w^as  made  considering 
particularly  the  hours  that  would  he 
required  for  review  within  the  company, 
prior  to  release  to  the  Government. 

The  burden  is  prepared  taking  into 
consideration  the  necessary  criteria  in 
OMB  guidance  for  estimating  the 
paperwork  burden  put  on  the  entity 
submitting  the  information.  For 
example,  consideration  is  given  to  an 
entity  reviewing  instructions;  using 
technology  to  collect,  process,  and 
disclose  information;  adjusting  existing 
practices  to  comply  wdth  requirements; 
searching  data  sources;  completing  and 
reviewing  the  respon.se:  and 
transmitting  or  disclosing  information. 
The  estimated  burden  hours  for  a 
collection  are  based  on  an  average 
between  the  hours  that  a  simple 
di.sclosure  by  a  very  sniall  business 
might  require  and  the  much  higher 
numbers  that  might  he  required  for  a 
very  complex  di.sclosure  hv  a  major 
corporation.  Also,  the  estimated  burden 
hours  should  only  include  projected 
hours  for  tliose  at  tions  which  a 
company  would  not  undertake  in  the 
normal  course  of  business. 

Careful  consideration,  including 
consultation  with  Subject  Matter 
Experts,  went  into  assessing  the  burden, 
hours  for  this  collection,  and  it  is 
determined  that  an  upward  adjustment 
is  not  niquired. 

The  respondent  expressed  concern 
that  the  estimate  of  1,580  respondents  is 
“greativ  understated”  bet:au,se  “the 


DATES:  Submit  comments  on  or  before 
April  22.  2013. 

ADDRESSES:  Submit  comments 
identified  by  Information  Collection 
9000-0132,  Contractors’  Purchasing 
Systems  Reviews,  by  any  of  the 
following  methods: 

•  Regnlotions.gov:  http:// 

WWW. regulations.gov.  Submit  comments 
via  the  Federal  eRulemaking  portal  by 
searching  the  OMB  control  number. 
Select  the  link  “Submit  a  Comment" 
that  corresponds  with  “Information 
Collection  9000-0132,  Contractors’ 
Purchasing  Systems  Reviews".  Follow 
the  instructions  provided  at  the  “Submit 
a  (Comment”  .screen.  Please  include  your 
name,  company  name  (if  any),  and 
“Information  Collection  9000-0132, 
tamtractors’  Purchasing  Systems 
Reviews”  on  your  attached  document. 

•  Fo.y:  202-501-4067. 

•  Mail:  General  Services 
Administration,  Regulatory  Secretariat 
(MVCB),  1275  First  Street  NE., 
Washington,  DC  20417.  ATTN:  Hada 
Flow(?rs/IC  9000—0132.  Contractors’ 

Purc  hasing  Systems  Rcjvicws. 

Instructions:  Please  submit  c.omments 
onlv  and  cite*  Information  Collection 
9000-0132,  Contractors’  Purchasing 
.Systems  Reviews,  in  ail  correspomlence 
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requirements  apply  regardless  of 
whether  or  not  the  Government 
conducts  a  review.  In  other  words,  all 
contractors  are  required  to  be  prepared 
when  and  if  the  Government  ultimately 
conducts  the  purchasing  system 
review.”  In  response,  we  wish  to  clarity 
the  circumstances  under  which  CPSRs 
are  actually  conducted.  If  a  contractor’s 
sales  to  the  Government  (excluding 
competitively  awarded  firm-fixed-price 
and  competitively  awarded  fixed-price 
with  economic  price  adjustment 
contracts  and  sales  of  commercial  items 
in  accordance  with  FAR  part  12)  are 
expected  to  exceed  $2.5  million  during 
the  next  12  months,  an  AGO  may 
determine  that  a  CPSR  is  necessary.  The 
At'O’s  determination  as  to  whether  a 
CPSR  is  necessary'  is  based  on,  but  not 
limited  to,  the  past  performance  of  the 
contractor,  and  the  volume,  complexity 
and  dollar  value  of  subcontracts.  Once 
an  initial  determination  has  been  made 
regarding  a  CPSR.  at  least  every  three 
years,  the  ACO  shall  determine  whether 
a  CPSR  is  nef;ossary.  If  necessary,  the 
cognizant  contract  administration  office 
will  conduct  the  CPSR.  Generally,  a 
CPSR  is  not  performed  for  a  specific 
contract,  as  the  respondent  appears  to 
imply.  Rather.  CPSRs  are  conducted  on 
contractors  based  on  the  factors 
identified  above.  For  example,  the 
Defen.se  Contract  Management  Agency 
(DCMA)  Contractor  Purchasing  System 
Review  Group  is  a  group  dedicated  to 
conducting  CP.SRs  for  the  Department  of 
Defense.  As  of  April  2012  the  group’s 
review  workload  included  more  than 
400  f;ontractors  worldwide.  The 
estimate  of  1.580  respondents  is 
therefore  determined  to  be  reasonable. 

In  addition,  the  respondent  is  reminded 
that  estimated  Inirden  hours  should 
only  include  projected  hours  for  those 
actions  which  a  company  would  not 
undertake  in  the  normal  course  of 
business.  The  primary  purpose  of  CSPRs 
is  to  evaluate  a  portion  of  the  normal 
course  of  a  contractor’s  business,  i.e.,  to 
evaluate  the  contractor’s  purchasing 
processes  to  ensure  the  efficiency  and 
effectiveness  with  whic;h  the  contractor 
spends  Government  funds  and  complies 
with  Government  policy  when 
subcontracting.  We  submit  that 
fundamental  preparation  for  a  review  is 
part  of  a  contractor’s  nonnal  cour.se  of 
business. 

The  respondent  also  took  issue  with 
the  estimate  of  25  hours  per  response. 
As  indicated  above.  Subject  Matter 
Kxperts  were  coiusulted  in  developing 
the  e.stimate.  Ba.sed  on  their  assessment, 
the  time  required  for  reading  and 
preparing  information  was  adjusted 
upwards  from  17  hours  (as  estimated  in 


the  currently  approved  information 
collection)  to  25  hours  per  completion, 
in  order  to  provide  a  more  accurate 
accounting  of  the  contractors’  time 
expenditure  needed  to  prepare  for  a 
CPSR  and  respond  to  any  contracting 
officer  recommendations  related  to 
withholding  or  withdrawing  of 
contractor  purchasing  system  approval 
resulting  from  an  CSPR. 

C.  Annual  Reporting  Burden 

There  is  no  single  data  collection 
process  or  system,  e.g..  Federal 
Procurement  Data  System  (FPDS),  that 
identifies  the  number  of  CPSRs 
conducted  governmentwide.  However, 
for  purpo.ses  of  this  clearance,  the 
estimated  Average  Burden  Per  Response 
is  estimated  at  25  hours  per  completion. 
Based  on  coordination  with  a 
Government  agency  that  conducts 
CPSRs,  the  estimate  has  been  adjusted 
upwards  from  the  current  17  hours  to  25 
hours,  in  order  to  provide  a  more 
accurate  accounting  of  the  contractors’ 
time  necessary  for  reading  information 
and  preparing  for  a  CSPR. 

Niimhar  of  Respondents:  1 ,580. 

Responses  per  Respondent:  1. 

Total  Responses:  1,580. 

Average  Burden  per  Response:  25. 

Total  Burden  Hours:  39,500. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  .Services  Adniinistmtion, 
Reguiatorv  Secretariat  (MV(^B),  1275 
First  .Street  NE.,  Washington.  DC  20417, 
tele})hone  (202)  501—4755.  Please  cite 
0MB  Control  No.  9000-0132, 
Contractors’  Purchasing  Systems 
Reviews,  in  all  correspondence. 

nafed:  M.^rch  18,  201.3. 

William  (Mark, 

Acting  Director.  Federal  Acquisition  Policy 
Division.  Office  of  Govenuneiitwide 
Acquisition  Policy.  Office  of  Acquisition 
Policy,  Office  of  Government  wide  Policy. 

|FR  Dor.  2013-06378  KilHil  3-21-13:  8.43  am] 
BILLING  CODE  6830-EP-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

[Document  Identifier:  HHS-OS-1 91 1 6-60D] 

Agency  Information  Collection 
Activities;  Proposed  Collection;  Public 
Comment  Request 

A(SENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  .section 
3506(c)l2)(A)  of  the  Paperwork 


Reduction  Act  of  1995,  the  Office  of  the 
Secretary  (OS),  Department  of  Health 
and  Human  Serv  ices,  announces  plans 
to  submit  a  new  Information  Collection 
Request  (ICR),  described  below,  to  the 
Office  of  Management  and  Budget 
(OMB).  Prior  to  submitting  that  ICR  to 
OMB,  OS  seeks  comments  from  the 
public  regarding  the  burden  e.stimate, 
below,  or  any  other  aspect  of  the  ICR. 
DATES:  Comments  on  the  ICR  must  be 
received  on  or  before  May  21 , 2013. 
ADDRESSES:  Submit  your  comments  to 
Information.CollectionClearnnce^hhs. 
gov  or  by  calling  (202)  690  -6162. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  Collection  Clearance  staff, 
Infonnation.CollectionClearance&hbs. 
gov  or  (202) 690-6162. 

SUPPLEMENTARY  INFORMATION:  When 
submitting  comments  or  requesting 
information,  plea.se  include  the 
document  identifier  HHS-OS— 191 16— 
OOD  for  reference. 

Information  Collection  Request  Title: 
Out,  Proud,  and  Healthy  Fitness  Project. 

Abstract:  The  Office  of  Women’s 
Health  (OWH)  and  the  Department  of 
Health  and  Human  .Services  (HHS) 
Coordinating  Committee  on  Le.sbian, 

Gay,  Bi-.sexual  and  Transgender  (LGBT) 
Issues  have  prioritized  the  collection  of 
health  data  on  LGBT  populations.  In 
respon.se,  OWH  funded  an  initiative  to 
identify  and  test  effective  and 
innovative  ways  of  reducing  obesity  in 
lesbian  and  bisexual  women.  The 
planned  intervention  developed  in  St. 
Louis  Missouri  is  called  the  ‘‘Out, 

Proud,  and  Health  Fitness  Project”  has 
been  developed  to  address  W'hat  is 
currently  knowm  about  local  LB 
women’s  community  norms,  common 
barriers  to  heallli,  jiatterns  of  physical 
and  mental  health  access,  and 
preferences  for  health  services  and 
health  outcomes.  The  interventions  will 
offer  randomized  controlled  tr;al 
intervention-fitness  education  classes, 
evidence-based  personalized  exercise 
routines,  a  gym  membership,  a  smart 
pedometer  to  motivate  users  to  increa.se 
physical  activity  and  health  education 
classes  focused  on  increasing  healthy 
lifestyle  choices.  The  pnqect  is 
scheduled  for  one  year. 

Need  and  Proposed  Use  of  the 
Information:  Addresses  barriers  to 
health  for  the  LB  community,  and 
promotes  overall  health  and  w'ellbeing. 
The  intervention  will  incorporate 
community-identified  weight  loss/risk 
reduction  needs  of  this  population. 
Following  the  completion  of  the  surveys 
and  interventions,  collected  data  will  be 
‘u.sed  to  develop  a  “Toolkit”  that  other 
organizations  cun  use  to  promote 
healthy  weight  in  older  LB  women. 
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Likely  Respondents:  Lesbian  and  bi¬ 
sexual  women  forty  years  of  age  and 
older. 

Burden  Statement:  Burden  in  this 
context  means  the  time  expended  by 
persons  to  generate,  maintain,  retain, 
disclose  or  provide  the  information 
requested.  This  includes  the  time 


needed  to  review  in.structions,  to 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information,  to  train 
personnel  and  to  be  able  to  respond  to 


a  collection  of  information,  to  search 
data  sources,  to  complete  and  review 
the  collection  of  information,  and  to 
transmit  or  otherwise  disclose  the 
information.  The  total  annual  burden 
hours  estimated  for  this  ICR  are 
summarized  in  the  table  below. 


Total  Estimated  Annualized  Burden-Hours 


Form  name 

1 

i 

Number  of  | 
respondents  j 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Total  burden 
hours 

Enrollment  Survey  . 

160 

1 

37/60 

99 

Baseline  Survey  . 

150 

1 

■  60/60 

150 

4-month  Follow-up  Assessment  Survey . 

140 

1 

46/60 

107 

Post  Intervention  Focus  Group . 

20 

1 

90/60 

30 

12-month  Follow-up  Assessment  Survey  . 

120 

42/60 

84 

Total  . 

I  . 

1  470 

i 

os  specifically  reque.sts  comments  on 
(1)  The  necessity  and  utility  of  the 
proposed  information  collection  for  the 
proper  performance  of  the  agency’s 
functions,  (2)  the  accuracy  of  the 
estimated  burden,  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (4)  the 
u.se  of  automated  collection  techniques 
or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Keith  A.  Tucker, 

Infornuition  Collection  Clearance  Officer. 

II-’R  Doc.  :'013-.Ofi.'>52  Filed  8:4.5  am) 

BILUNG  CODE  4150-33-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

[Document  Identifier  HHS-OS-1 91 33-600] 

Agency  Information  Collection 
Activities;  Proposed  Collection;  Public 
Comment  Request 

AGENCY:  Office  of  the  Secretary,  HHS. 
action:  Notice. 

SUMMARY:  In  compliance  with  .section 
.3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Secretary(OS),  Department  of  Health 
and  Human  Services,  announces  plans 
to  submit  a  new  Information  Collection 
Request  (ICR),  de.scribed  below,  to  the 
Office  of  Management  and  Budget 
(OMB).  Prior  to  submitting  that  ICR  to 
OMB,  OS  seeks  comments  from  the 


public  regarding  the  burden  estimate, 
below,  or  any  other  aspect  of  the  ICR. 
DATES:  Comments  on  the  ICR  must  be 
received  on  or  before  May  21,  2013. 
ADDRESSES:  Submit  your  comments  to 
Information.CollectionClearance@hhs. 
gov  or  by  calling  (202)  690-6162. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  Collection  Clearance  staff. 
Information. CollectionClearance@hhs. 
gov  or  (202) 690-6162. 

SUPPLEMENTARY  INFORMATION:  When 
submitting  comments  or  requesting 
information,  please  include  the 
document  identifier  HHS-OS-1913.3- 
60D  for  reference. 

Information  Collection  Request  Title: 
MOVE:  Making  Our  Vitality  Evident. 

Abstract:  The  Office  of  Women’s 
Health  (OWH)  and  the  Department  of 
Health  and  Human  Services  (HHS) 
Coordinating  Committee  on  Lesbian, 
Gay,  Bi-.sexual  and  Transgender  (LGBT) 
Issues  have  prioritized  the  collection  of 
health  data  on  LGBT  populations.  In 
rcspon.se,  OWH  funded  an  initiative  to 
identify  and  test  effective  and 
innovative  ways  of  reducing  obesity  in 
le.sbian  and  bi.sexual  women.  The 
Healthy  Weight  in  Lesbian  and  Bi.sexual 
Women  Program  was  established  in 
Washington,  DC  The  purpose  of  the 
program  is  to  evaluate  interventions  that 
promote  healthy  weight  in  LB  women 
through  a  16-week  group  support 
program,  including  physical  activity 
and  nutrition,  tailored  to  sexual 
minority  women.  Both  doctors  and 
nurses  will  be  recruited  and  trained  to 
assist  with  evaluation  the  outcomes  of 
the  program. 


Need  and  Proposed  Use  of  the 
Information:  Addresses  barriers  to 
health  for  the  LB  community,  and 
promotes  overall  health  and  wellbeing. 
The  intervention  will  incorporate 
community-identified  weight  loss/risk 
reduction  needs  of  this  population, 
f’ollowing  the  completion  of  the  surveys 
and  interventions,  collected  data  will  be 
u.sed  to  develop,  deliver  and  evaluate  a 
curriculum  for  medical  professionals, 
which  will  emphasize  working  with  LB 
women’s  particular  needs  and 
expectations.  And  emphasize  skills  in 
motivational  interviewing  for  helping 
patients  to  undertake  new  and  difficult 
lifestyle  adjustments. 

Likely  Respondents:  Lesbian  and  bi¬ 
sexual  women  forty  years  of  age  and 
older. 

Burden  Statement:  Burden  in  this 
context  means  the  time  expended  by 
persons  to  generate,  maintain,  retain, 
di.sclo.se  or  provide  the  information 
reque.sted.  This  includes  the  time 
needed  to  review  instructions,  to 
develop,  acquire,  install  and  utilize 
technology  and  sy.stems  for  the  purpose 
of  collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  di.sclosing 
and  providing  information,  to  train 
personnel  and  to  be  able  to  respond  to 
a  collection  of  information,  to  search 
data  sources,  to  complete  and  review 
the  collection  of  information,  and  to 
transmit  or  otherwise  disclose  the 
information.  The  total  annual  burden 
hours  estimated  for  this  ICR  are 
summarized  in  the  table  below. 


17676 


Federal  Register/ Vol.  78,  No.  56 /Friday,  March  22,  201 3 /Notices 


Total  Estimated  Annualized  Burden-Hours 


Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

"I 

Average 
Burden  per 
response 
(in  hours) 

Total  burden 
hours 

Pre-Test  Women's  Survey . 

40 

1 

23/60 

15 

Post-Test  Women’s  Survey  . . 

40 

1 

23/60 

15 

Pre-Test  Physician’s  Survey . 

150 

1 

5/60 

13 

Post-Test  Physician’s  Sunrey  . 

150 

1 

5/60 

13 

Total  . 

56 

. 

os  specifically  requests  t;oininents  on 
(1)  The  necessity  and  utility  of  the 
proposed  information  collection  for  the 
proper  performance  of  the  agency’s 
functions,  (2)  the  accuracy  of  the 
estimated  burden,  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (4)  the 
use  of  automated  collection  technicpies 
or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Keith  A.  Tucker, 

Infonmttion  Collection  Clearance  Officer. 

IKK  Doc.  2()13-0(i551  Filed  3-21-13.  8:45  ain| 

BILLING  CODE  415G-33-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Meeting  Notice  for  the  President's 
Advisory  Council  on  Faith-Based  and 
Neighborhood  Partnerships 

In  accordance  with  section  10(a)(2)  of 
the  L’ederal  Advisory  Committee  Act 
(Pub.  L.  92—463),  the  President's 
Advisory  Council  on  Faith-based  and 
Neighborhood  Partnerships  announces 
the  billowing  meeting: 

Name:  President's  AdVi.sory  Council  on 
Faith-based  and  Neighborhood  Partnerships 
(Council  Meeting. 

Time  and  Date:  Wednesday,  April  lOth, 
2013  9:30  a.m.-ll:.30  a.m.  (EDT). 

Place:  Meeting  will  be  held  at  a  location  to 
Ix!  determined  in  the  White  House  complex, 
1600  Pennsylvania  Ave  NW.,  Washington, 
DC.  Space  is  extremely  limited.  Photo  ID  and 
RSVP  are  required  to  attend  the  event.  Please 
KSVP  to  Ben  O’Dell  at  partnershipsMhhs.gov. 

The  meeting  will  be  available  to  the  public 
through  a  conference  call  line.  Fhe  call-in 
line  is:  1-866-823-5144;  Passcode:  1375705. 

Status:  Open  to  the  public,  limited  only  by 
space  available.  Conference  call  limited  only 
by  lines  available. 

Purpose:  The  Ciouncil  brings  together 
leaders  and  experts  in  fields  related  to  the 
work  of  faith-based  and  neighborhood 
organizations  in  order  to:  Identify  best 
practices  and  successful  modes  of  delivering 
social  services;  evaluate  the  need  for 
improvements  in  the  implementation  and 
coordination  of  public  policies  relating  to 
faith-based  and  other  neighborhood 


organizations;  and  make  ret;ommendations 
for  changes  in  policies,  programs,  and 
practices. 

Contact  Person  for  Additional  Information: 
Please  contact  Hen  O’Dell  for  any  additional 
information  about  the  President’s  Advisory 
Council  meeting  at  partnerships@hhs.gov. 

Agenda:  Please  visit  http:// 
ww-w. whitehouse.gov/partnvrships  for  further 
updates  on  the  Agenda  for  the  meeting. 

Public  Comment:  There  will  be  an 
opportunity  for  public  comment  at  the  end  of 
the  meeting.  Comments  and  questions  can  lx; 
.sent  in  advance  to  partnerships@hhs.gov. 

Dated;  March  19,  2013. 

Ben  O’Dell, 

Designated  Federal  Officer  and  Associate 
Director,  HHS  Center  for  Faith-based  and 
Neighborhood  Partnerships. 

|FR  Doc.  201  ;i-06firi()  Filed  3-21-13;  8:45  am] 

BILLING  CODE  4154-07-P 

DEPARTMENT  OF  HEALTH  AND  ' 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10450,  CMS- 
10078] 

Agency  information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  & 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects;  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  Agency’s  function; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 


bo  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  New  collection;  Title: 

Consumer  A.ssessment  of  Healthcare 
Providers  and  Systems  (CAHPS)  Survey 
for  Physician  Quality  Reporting:  Use: 

The  Physician  Quality  Reporting  System 
(PQRS)  was  established  in  2006  as  a 
voluntary  “pay-for-reporting"  program 
that  allows  physicians  and  other  eligible 
healthcare  professionals  to  report 
information  to  Medicare  about  the 
quality  of  care  provided  to  beneficiaries 
who  have  certain  medical  conditions. 
The  PQR.S  provides  incentive  payments 
to  physicians  who  report  quality  data. 
Since  the  program’s  inception,  these 
results  have  not  been  publicly  available 
for  use  by  consumers. 

The  Physician  Compare  Web  site  was 
launched  December  30,  2010,  to  meet 
requirements  set  forth  hy  Section  10331 
of  the  Affordable  Care  Act  (ACA).  The 
ACA  requires  CMS  to  establish  a 
Physician  Compare  Web  site  by  january 
1, 2011,  containing  information  on 
physicians  enrolled  in  the  Medicare 
program  and  other  eligible  professionals 
who  participate  in  the  Physician  Quality 
Reporting  Initiative.  By  no  later  than 
January  1,  2013  (and  for  reporting 
periods  beginning  no  earlier  than 
january  1,  2012),  CMS  is  required  to 
implement  a  plan  to  make  information 
on  physician  performance  publicly 
available  through  Physician  Compare.  A 
key  component  of  the  reporting 
requirements  under  the  ACA  is  public 
reporting  on  physician  performance  that 
includes  patient  experience  measures. 
The  collection  and  reporting  of  a 
Consumer  Assessment  of  Healthcare 
Providers  and  Systems  (CAHPS)  survey 
for  Physician  Quality  Reporting  will 
fiilfill  this  requirement. 

The  U.S.  Department  of  Health  and 
Human  Services  (HHS)  has  developed 
the  National  Quality  Strategy  that  was 
called  for  under  the  ACA  to  create 
national  aims  and  priorities  to  guide 
local,  state,  and  national  efforts  to 
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improve  the  quality  of  health  care.  This 
strategy  has  established  six  priorities 
that  .support  the  three-part  aim.  The 
three-part  aim  foc:uses  on  better  care, 
better  health,  and  lower  costs  through 
improvement.  The  six  priorities  include: 
Making  care  safer  by  reducing  harm 
caused  by  the  delivery  of  care;  ensuring 
that  each  person  and  family  are  engaged 
as  partners  in  their  care;  promoting 
effective  communication  and 
coordination  of  care;  promoting  the 
most  effective  prevention  and  treatment 
practices  for  the  leading  causes  of 
mortality,  starting  with  cardiova.scular 
disease;  working  with  communities  to 
promote  wide  use  of  best  practices  to 
enable  healthy  living;  and  making 
quality  care  more  affordable  for 
individuals,  families,  employers,  and 
governments  by  developing  and 
spreading  new  health  care  delivery 
models.  The  CAHPS  Survey  for 
Physician  Quality  Reporting  focuses  on 
patient  experience.  Implementation  of 
the  survey  supports  the  six  national 
priorities  for  improving  care, 
particularly  engaging  patients  and 
families  in  care  and  promoting  effective 
communication  and  coordination. 

This  survey  supports  the 
administration  of  the  Quality 
Improvement  Organizations  Program 
(QIO).  The  Social  Security  Act,  as  set 
forth  in  Part  B  of  Title  XI — Section 
1862(g),  e.stablished  the  Utilization  and 
Quality  Control  Peer  Review 
Organization  Program,  now  known  as 
the  QIO  Program.  The  statutory  mLssion 
of  the  QIO  Program  is  to  improve  the 
effectiveness,  efficiency,  economy,  and 
quality  of  .services  delivered  to  Medicare 
beneficiaries.  This  survey  will  provide 
patient  experience  of  care  data  that  is  an 
essential  component  of  assessing  the 
quality  of  services  delivered  to  Medicare 
beneficiaries.  It  also  would  permit 
beneficiaries  to  have  this  information  to 
help  them  choose  health  care  providers 
that  provide  .services  that  meet  their 
needs  and- preferences,  thus  encouraging 
providers  to  improve  quality  of  care  that 
Medicare  beneficiaries  receive.  Form 
Number:  CMS-10450  (OCN:  0938- 
New);  Frequency:  Annual:  Affected 
Public:  Individuals  and  Households; 
Number  of  Respondents:  234,600  Total 
Annual  Responses:  117,300;  Total 
Annual  Hours:  39,530.  (For  policy 
questions  regarding  this  collection 
contact  Regina  Chell  at  410-786-6551. 
For  all  other  issues  call  410-786-1326.) 

2.  Type  of  Information  Collection 
Request:  Reinstatement  of  a  previously 
approved  collection;  Title:  Program  for 
Matching  Grants  to  States  for  the 
Operation  of  High  Risk  Pools:  Use:  The 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  is  requiring  the 


information  in  this  information 
collection  request  as  a  condition  of 
eligibility  for  grants  that  were 
authorized  in  the  Trade  Act  of  2002,  the 
Deficit  Reduction  Act  of  2005  and  the 
State  High  Risk  Ifool-Funding  Extension 
Act  of  2006.  The  information  is 
necessary  to  determine  if  a  State 
applicant  meets  the  necessary  eligibility 
criteria  for  a  grant  as  required  by  law. 
The  respondents  will  be  States  that  have 
a  high  risk  pool  as  defined  in  sections 
2741,  2744,  or  2745  of  the  Public  Health 
Service  Act.  The  grants  will  provide 
funds  to  States  that  incur  losses  in  the 
operation  of  high  risk  pools.  High  risk 
pools  are  set  up  by  States  to  j)rovide 
health  insurance  to  individuals  that 
cannot  obtain  health  insurance  in  the 
private  market  because  of  a  history  of 
illness;  Form  Number:  CMS-'iiWVQ 
(OCN:  0938-0887);  Frequency: 
Occasionally;  Affected  Public:  State, 
Local  and  Tribal  Governments;  Number 
of  Respondents:  31;  Total  Annual 
Responses:  31;  Total  Annual  Hours: 
1,240.  (For  policy  questions  regarding 
this  collection  contact  Paul  Scholz  at 
(410)  786-6178.  For  all  other  issues  call 
(410)  786-1326.) 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://ww'n\cms. hhs.gov/ 
PaperworkReductionActof 1 995,  or 
Email  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Papenvork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
'1326. 

To  be  assured  consideration, 
comments  and  recommendations  for  the 
proposed  information  collections  mu.st 
be  received  by  the  OMB  desk  officer.at 
the  address  below,  no  later  than  5  p.m. 
on  April  22,  2013. 

OMB,  Office  of  Information  and 

Regulatory  Affairs,  Attention;  CMS 

Desk  Officer,  P’ax  Number:  (202)  395- 

6974,  Email: 

OIRA_subinission@omb.eop.gov. 

Dated:  March  19.  2013. 

Martique  Jones, 

Deputy  Director,  Regulations  Development 
Group,  Office  of  Strategic  Operations  and 
Regulatory  Affairs. 

[FR  Doc.  2013-06632  Filed  3-21-13;  8:45  am] 

BILUNG  COO€  412O-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3281-PN] 

Medicare  and  Medicaid  Programs: 
Application  From  the  American 
Osteopathic  Association/Heaithcare 
Facilities  Accreditation  Program  for 
Continued  CMS-Approval  of  Its 
Hospital  Accreditation  Program 

AGENCY;  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

ACTION:  Proposed  notice. 

SUMMARY:  This  proposed  notice  with 
comment  period  acknowledges  the 
receipt  of  an  application  from  the 
American  Osteopathic  Association/ 
Healthcare  Facilities  Accreditation 
Program  (AOA/HFAP)  for  continued 
recognition  as  a  national  accrediting 
organization  for  hospitals  that  wish  to 
participate  in  the  Medicare  or  Medicaid 
programs. 

DATES;  To  be  assured  consideration, 
comments  must  be  received  at  one  of 
the  addre.s.ses  provided  below,  no  later 
than  5  p.m.  on  April  22,  2013. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-3281-PN.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmi.ssion. 

You  may  submit  comments  in  one  of 
four  ways: 

1.  Electronically.  You  may  submit 
electronic  comments  on  specific  issues 
in  this  regulation  to  http:// 
xxnvw.regulations.gov .  Follow  the 
“submit  a  comment”  instructions. 

2.  By  regular  mail.  You  may  mail 
written  comments  (one  original  and  two 
copies)  to  the  following  address  ONLY: 
Genters  for  Medicare  &  Medicaid 

Services,  Department  of  Health  and 
Human  Services,  Attention:  CMS- 
3281-PN,  P.O.  Box  8016,  Baltimore, 
MD  21244-8010. 

Plea.se  allow  sufficient  time  for  mailed 
comments  to  be  received  before  the 
close  of  the  comment  period. 

3.  By  express  or  overnight  mail.  You 
may  send  written  comments  to  the 
following  addre.ss  ONLY: 

Centers  for  Medic  are  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services.  Attention:  CMS- 
3281-PN.  Mail  Stop  C4-26-05,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 

4.  By  hand  or  courier.  Alternatively, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  to  the  following 
addresses: 
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a.  For  deliver^'  in  Washington,  DC — 
Centers  for  Medicare  &  Medicaid 

Services,  Department  of  Health  and 
Human  Services,  Room  445-G,  Hvibert 
H.  Humphrey  Building,  200 
Independence  Avenue  .SW., 
Washington,  DC  20201. 

(Because  access  to  the  interior  of  the 
Hubert  H.  Humphrey  Building  is  not 
readily  available  to  persons  without 
Federal  government  identification, 
commenters  are  encouraged  to  leave 
their  comments  in  the  CMS  drop  slots 
located  in  the  main  lobby  of  the 
building.  A  stamp-in  clock  is  available 
for  persons  wishing  to  retaiii  a  proof  of 
filing  by  .stamping  in  and  retaining  an 
extra  copy  of  the  comments  being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
received  after  the  comment  period. 

b.  For  delivery  in  Baltimore,  MD — 

Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  .Services,  7500  Secairity 
Boulevard,  Baltimore,  MD  21244- 
18.50. 

If  you  intend  to  deliver  your 
comments  to  the  Baltimore  address,  call 
telephone  number  (410)  786-9994  in 
advance  to  schedule  your  arrival  with 
one  of  our  .staff  members. 

SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Melan.son,  (410)  786-0310. 
Patricia  Chmielewski,  (410)  786-6899. 
Valarie  Lazerowich,  (410)  786-4750. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments:  All 
comments  received  before  the  close  of 
the  comment  period  are  available  for 
viewing  by  the  public,  including  any 
personally  identifiable  or  confidential 
business  information  that  is  included  in 
a  comment.  We  post  all  comments 
received  before  the  close  of  the 
comment  period  on  the  following  Web 
site  as  soon  as  possible  after  they  have 
been  received:  http:// 
wii'w.regulations.gov.  Follow  the  search 
instructions  on  that  Web  site  to  view 
public  comments. 

Comments  received  timely  will  also 
be  available  for  public  in.spection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Cienters  for  Medicare  &  Medicaid 
Services,  7506  .Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  1-800-74.3-3951. 


I.  Background 

Under  the  Medicare  program,  eligible 
beneficiaries  may  receive  covered 
services  in  a  hospital  provided  certain 
requirements  are  met  by  the  hospital. 
.Section  1861(e)  of  the  Social  .Security 
Act  (the  Act),  establishes  distinct 
criteria  for  facilities  .seeking  designation 
as  a  hospital.  Regulations  concerning 
provider  agreements  are  located  at  42 
CFR  part  48tt  and  those  pertaining  to 
activities  relating  to  the  survey  and 
certification  of  facilities  are  located  at 
42  CFR  part  488.  The  regulations  at  42 
CFR  part  482,  specify  the  conditions 
that  a  hospital  must  meet  to  participate 
in  the  Medicare  program,  the  scope  of 
c:overed  services,  and  the  conditions  for 
Medicare  payment  for  hospitals. 

Generally,  to  enter  into  an  agreement, 
a  hospital  must  fir.st  be  certified  by  a 
.State  survey  agency  as  complying  with 
the  conditions  or  requirements  set  forth 
in  part  482  of  our  regulations. 

Thereafter,  the  hospital  is  subject  to 
regular  surveys  by  a  State  survey  agency 
to  determine  whether  it  continues  to 
meet  these  reijuirements. 

.Section  1865(a)(1)  of  the  Act  provides 
that,  if  a  provider  entity  demonstrates 
through  accreditation  by  an  approved 
national  accrediting  organization  that  all 
applicable  Medicare  conditions  are  met 
or  exceeded,  we  will  deem  those 
provider  entities  as  having  met  the 
njquirements.  Accreditation  by  an 
accrediting  organization  is  voluntary 
and  is  not  required  for  Medicare 
participation. 

If  an  accrediting  organization  is 
recognized  by  the  Secretary  as  having 
standards  for  accreditation  that  meet  or 
exceed  Medicare  requirements,  any 
provider  entity  accredited  by  the 
national  accrediting  body’s  approved 
program  would  be  deemed  to  meet  the 
Medicare  conditions.  A  national 
accrediting  organization  applying  for 
approval  of  its  accreditation  program 
under  part  488,  subpart  A,  must  provide 
us  with  reasonable  assurance  that  the 
accrediting  organization  requires  the 
accredited  provider  entities  to  meet 
requirements  that  are  at  least  as 
stringent  as  the  Medicare  conditions. 
Our  regulations  concerning  the  approval 
of  accrediting  organizations  are  set  forth 
at  ^488.4  and  §  488.8(d)(3).  The 
regulations  at  §  488.8(d)(3)  require  an 
accrediting  organization  to  reapply  for 
continued  approval  of  its  accreditation 
program  every  6  years  or  as  determined 
by  CMS.  The  American  O.steopathic 
Association/Healthcare  Facilities 
Accreditation  Program  (AOA/HFAP’s) 
current  term  of  approval  for  its  hospital 
acf:reditation  program  expires 
.September  25,  2013. 


II.  Approval  of  Deeming  Organizations 

Section  1865(a)(2)  of  the  Act  and  our 
regulations  at  §  488.8(a)  require  that  our 
findings  concerning  review  and 
approval  of  a  national  accrediting 
organization’s  requirements  consider, 
among  other  factors,  the  applying 
accrediting  organization’s  requirements 
for  accreditation;  survey  procedures: 
resources  for  conducting  required 
surveys;  capacity  to  furnish  information 
for  u.se  in  enforcement  activities; 
monitoring  procedures  for  provider 
entities  found  not  in  t:omplian(;e  with 
the  conditions  or  requirements;  and 
ability  to  provide  CM.S  with  the 
necessary  data  for  validation. 

.Section  1865(a)(3)(A)  of  the  Act 
further  requires  that  we  publish,  within 
60  days  of  receipt  of  an  organization’s 
complete  application,  a  notice 
identifying  the  national  accrediting 
body  making  the  request,  describing  the 
nature  of  the  reque.st,  and  providing  at 
least  a  30-day  public  comment  period. 
We  have  210  days  from  the  receipt  of  a 
complete  application  to  publish  notice 
of  approval  or  denial  of  the  application. 

Tne  purpose  of  this  proposed  notice 
is  to  inform  thb  public  of  AGA/HFAP’s 
request  for  continued  GM.S-approval  of 
its  hospital  accreditation  program.  This 
notice  also  solicits  public  comment  on 
whether  AOA/HFAP’s  requirements 
meet  or  exceed  the  Medicare  conditions 
of  participation  for  hospitals. 

III.  Evaluation  of  Deeming  Authority 
Request 

AOA/HFAP  submitted  all  the 
necessary  materials  to  enable  us  to  make 
a  determination  concerning  its  reqiujst 
for  continued  approval  of  its  hospital 
accreditation  program.  This  application 
was  determined  to  be  complete?  on 
January  25,  2013.  Under  section 
1865(a)(2)  of  the  Act  and  our  regulations 
at  §488.8  (Federal  review  of  accrediting 
organizations),  our  review  and 
evaluation  of  AOA/HFAP  will  be 
conducted  in  accordance  with.-but  not 
nece.ssarily  limited  to,  the  following 
factors: 

•  The  equivalency  of  AOA/HFAP’s 
.standards  for  hospitals  as  compared 
with  CMS’  hospital  conditions  of 
participation. 

•  AOA/HF’AP’s  survey  process  to 
determine  the  following: 

++  The  composition  of  the  survey 
team,  surveyor  qualifications,  and  the 
ability  of  the  organization  to  provide 
continuing  surveyor  training. 

++  The  comparability  of  AOA/ 
HFAP’s  processes  to  tho.se  of  state 
agencies,  including  survey  frequency, 
and  the  ability  to  investigate  and 
respond  appropriately  to  complaints 
against  accredited  facilities. 
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-»-+  AOA/HFAP’s  processes  and 
procedures  for  monitoring  a  hospital 
that  is  out  of  compliance  with  AOA/ 
UFAP’s  program  requirements.  These 
monitoring  procedures  are  used  only 
when  AOA/HFAP  identifies 
noncompliance.  If  noncompliance  is 
identified  through  validation  reviews  or 
complaint  surveys,  the  state  survey 
agency  monitors  corrections  as  specified 
at  § 488.7(d). 

++  AOA/HFAP’s  capacity  to  report 
deficiencies  to  the  surveyed  facilities 
and  respond  to  the  facility’s  plan  of 
correction  in  a  timely  manner. 

+  +  AOA/HF’AP’s  capacity  to  provide 
(]MS  with  electronic  data  and  reports 
necessary  for  effective  validation  and 
assessment  of  the  organization’s  survey 
process. 

+  +  The  adequacy  of  AOA/HFAP’s 
staff  and  other  resources,  and  its 
financial  viability. 

+  +  AOA/HFAP's  capacity  to 
adequately  fund  required  surveys. 

++  AOA/HFAP’s  policies  with 
respect  to  whether  surveys  are 
announced  or  unannounced. 

++  AOA/HF’AP’s  agreement  to 
provide  CMS  with  a  copy  of  the  most 
current  accreditation  survey  together 
with  any  other  information  related  to 
the  survey  as  C^MS  may  require 
(including  corrective  action  plans). 

IV.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
(Consequently,  it  need  not  he  reviewed 
hy  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35). 

V.  Response  to  Public  Comments 

Because  of  the  large  number  of  public 
comments  we  normally  receive  on 
Federal  Register  documents,  we  are  not 
able  to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  suhseijuent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  domiment. 

Upon  completion  of  our  evaluation, 
including  evaluation  of  comments 
received  as  a  result  of  this  notice,  we 
will  publish  a  final  notice  in  the  Federal 
Register  announcing  the  result  of  our 
evaluation. 

((Catalog  of  Federal  Domestic  Assistance 
F’rograin  No.  93.778.  Medical  Assistance 
Program;  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 


Medicare — .Supplementary  Medical 
Insurance  Program) 

Dated:  March  5,  2013. 

Marilyn  Tavenner, 

Administrator,  Centers  for  Medicare  fr 
Medicaid  Services. 

IKK  Doc.  20i:t-0e640  Filed  8:45  am) 

BILLING  CODE  4120-01-P  . 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Implementation  of  the  Updated 
American  Veterinary  Medical 
Association  Guidelines  for  the 
Euthanasia  of  Animals:  2013  Edition 

summary:  The  National  Institutes  of 
Health  (NIH)  is  providing  guidance  to 
Public  Health  .Service  (PHS)  awardee 
institutions  on  implementation  of  the 
American  Veterinary'  Medical 
As.sociation  (AVMA)  Guidelines  for  the 
Euthanasia  of  Animals:  2013  Edition 
(Guidelines).  The  NIH  is  .seeking  input 
from  the  public  on  any  concerns  they 
may  have  regarding  the  updated 
Guidelines. 

DATES:  Public  concerns  regarding  the 
updated  AVMA  Guidelines  for  the 
Euthanasia  of  Animals:  2013  Edition 
mu.st  he  submitted  electronically  at 
http://grants.nih.gov/grants/olaw/ 

20 1 3avmaguidelines  comments/ 
add.cfm?ID=32  by  May  31,  2013,  in 
order  to  be  considered. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Laboratory  Animal  Welfare, 
Office  of  Extramural  Research,  NIH, 
RKLl,  .Suite  300,  0705  Rockledge  Drive. 
Bethesda,  MD  20892-7982;  phone  301- 
490-7103;  email  olaw@od.nih.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

rhe  NIH  Office  of  Laboratory  Animal 
Welfare  (OLAW)  oversees  PHS-funded 
animal  activities  by  the  authority  of  the 
Health  Re.search  Extension  Act  of  1985 
( http:/ /gran  ts.nih  .gov/gran  ts/ola  w/ 
references/hrealOOS.htm)  and  the  PHS 
Policy  on  Humane  (]are  and  Use  of 
Laboratory  Animals  (PHS  Policy: 
http:/ /gra  nts.nih  .gov/gra  nts/ olaw/ 
references/ phspoi.htm).  The  PH.S  Policy 
IV.C'.l.G.  (http://grants.nih.gov/grants/ 
ola  w/ references/ phspol.htmtt 
HeviewofPHS-GonductedorSupported 
liesearchProjects)  requires  that 
Institutional  Animal  Care  and  Use 
Committiies  (IA(TI(’.s)  reviewing  PHS- 
conducted  or  -supported  research 
projects,  determine  if  methods  of 
euthanasia  used  in  projects  will  be 
consistent  with  the  recommendations  of 
the  AVMA  Panel  on  Euthanasia,  unless 


a  deviation  is  justified  for  scientific 
reasons  in  writing  by  the  investigator. 

PH.S-Assured  institutions  are 
encouraged  to  begin  using  the  2013 
Guidelines  as  soon  as  possible  when 
reviewing  research  projects,  and  full 
implementation  is  expected  after 
September  1,  2013.  Previously  approved 
projects  undergoing  continuing  review 
according  to  PHS  Policy  IV.C.5. 
(http://grants.nih.gov/grants/olaw/ 
references/ phspol.htmtt  lieviewofPHS- 
GonductedorSupportedResearch 
Projects),  which  rtjquires  a  (xjmplete  de 
novo  review  at  least  once  every  3  years, 
must  be  reviewed  using  the  2013 
Guidelines  after  .September  1. 2013. 

II.  Electronic  Access 

The  AVMA  has  issued  and  po.sted  an 
update  to  the  2007  Guidelines  on 
Euthanasia  with  a  new  title,  AVMA 
Guidelines  for  the  Euthanasia  of 
Animals:  2013  Edition,  available  at 
https://www.avma.org/KR/Policies/ 
Documents/euthanasia. pdf  (PDF). 

Dated:  March  14.  2013. 

Francis  S.  Collins, 

Director,  National  Institutes  of  Health. 

(FR  Doc.  2013-0f.r.r.l  Filed  .3-21-13.  8:45  am) 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
F’ederal  Advi.sory  Committee  Act,  as 
amended  (5  U.S.C.  App.).  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  clo.sed  to  the 
public  in  accordance  wdth  the 
provisions  sot  forth  in  sections 
552b(c)(4)  and  .552b(c)(()),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  di.scussions  could  disclo.se 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  a.ssociated  with  the  grant 
applications,  the  disclosure  of  whirh 
w'ould  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Insliliito  of 
Arthritis  and  Muse  iiloskeletal  and  Skin 
Disea.ses  .Special  E.niphasis  Panel;  NIAMS 
(Clinical  Trial  CJutcome  Development. 

Date:  March  29,  2013. 

Time:  8:00  a.m.  to  5:30  p.in. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington/Rockville,  17.50 
Rockville  Pike.  Roi;kville,  MD  20852. 
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Contact  Person:  Xincheng  Zheng,  Ph.D., 
M.D..  Scientific  Review  Officer,  Scientific 
Review  Branch,  National  Institute  of 
Arthritis.  Mu.sculoskeletal  and  Skin  Diseases, 
NIH,  6701  Democracy  Boulevard,  Suite  800, 
Bethesda,  MD  20892!  .301-594^953, 
xincheng.  zheng@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated;  March  18,  2(T13. 

Carolyn  Baum, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

IFK  Doj..  2013-06571  Filed  3-21-13;  8:45  am) 

BILUNG  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advi.sory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  clo.sed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  di.scussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unw'arranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  Special 
Emphasis  Panel.  NIAAA  Member  Conflict 
Applications. 

Dote:  April  4.  2013. 

Time:  11:00  a.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applit'.ations. 

Place:  5635  Fi.shers  Lane,  Rockville,  MD 
20852  (Telephone  Conference  Call). 

Contact  Person:  Ranga  Srinivas,  Ph.D., 
Chief,  Extramural  Project  Review  Branch 
EPRB,  NIAAA,  National  Institutes  of  Health. 
5365  Plshers  Lane,  Room  2085,  Rockville, 

MD  20852  (301)  451-2067 
srinivai@mail.  nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.273,  Alcohol  Research 
Programs;  National  Institutes  of  Health,  HHS) 

Dated:  March  18,  2013. 

Carolyn  A.  Baum, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  2013-06572  Filed  .3-21-13;  8:45  am) 

BILLING  CODE  414(M>1-I> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

[Docket  No.  DHS-201 2-0061] 

Information  Collection  Request; 
Chemical  Facility  Anti-Terrorism 
Standards  Personnel  Surety  Program 

agency:  National  Protection  and 
Programs  Directorate,  DHS. 

ACTION:  60-Day  notice  and  request  for 
comments;  New  Information  Collection 
Request:  1670 — NEW. 

SUMMARY:  The  Department  of  Homeland 
Security  (DHS),  National  Protection  and 
Programs  Directorate  (NPPD),  Office  of 
Infra.structure  Protection  (IP), 
Infrastructure  Security  Compliance 
Division  (ISCD)  will  submit  the 
following  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act 
(PRA)  of  199.5  (Pub.  L.  104-13,  44  U.S.C. 
Chapter  35).  This  is  a  new  information 
collection  and  follows  the  withdrawal  of 
a  previous  ICR  on  the  same  topic.’  The 
purpose  of  this  notice  is  to  solicit  . 
comments  during  a  60-day  public 
comment  period  prior  to  the  submission 
of  this  ICR  to  OMB.  The  submission 
describes  the  nature  of  the  information 
collection,  the  categories  of 
respondents,  the  estimated  burden  (in 
hours),  and  the  estimated  burden  cost 
necessary  to  implement  the  Chemical 
Facility  Anti-Terrorism  Standards 
(CFATS)  Personnel  Surety  Program 
pursuant  to  6  CFR  27.230(a)(12)(iv). 
DATES:  Comments  are  encouraged  and 
will  be  accepted  until  May  21,  2013. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.8. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  on  the 
proposed  information  collection 
through  the  Federal  eRulemaking  Portal 
at  http://www.regulations.gov.  All 


’  A  60-(lay  public  notice  for  comments  was 
published  in  the  Federal  Register  on  June  10,  2009. 
See  74  FR  27555.  Comments  submitted  by  the 
public  may  be  found  on  http://www.regulations.gov 
under  Docket  ID  DHS-2009-0026.  The 
Department’s  responses  were  included  in  a 
Paperwork  Reduction  Act  (PRA)  30-day  Federal 
Register  notice.  The  30-day  public  notice  for 
comments  was  published  in  the  Federal  Register  on 
April  13,  2010.  See  75  FR  18850.  ('.omments 
submitted  by  the  public  may  be  found  on  http:// 
www.regu/ations.gov  under  Docket  ID  DHS-2009- 
0026.  The  Department's  responses  were  published 
in  a  .separate  Federal  Register  notice  on  june  14. 

2011.  See  76  FR  34720.  Cxmcurrently  with 
publication  of  the  June  14,  201 1  Federal  Register 
notice,  the  Department  submitted  an  Information 
Cxillection  Request  about  the  CFATS  Personnel 
Surety  Program  to  OMB.  See  http:// 
www.reginfo.gov/public/do/ 

PRAViewlCn?ref  nbr=201 105-1670-002.  In  luly 

2012,  the  Department  withdrew  that  ICR. 


submission.s  received  must  include  the 
words  “Department  of  Homeland 
Security”  and  the  docket  number  DHS- 
201 2-0061.  Except  as  provided  below, 
comments  received  will  be  posted 
w'ithout  alteration  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided. 

Comments  that  include  trade  secrets, 
confidential  commercial  or  financial 
information.  Chemical-terrorism 
Vulnerability  Information  (CVI),^ 
Sensitive  Security  Information  (SSI),  ’  or 
Protected  Critical  Infra.structure 
Information  (PCII)  should  not  be 
submitted  to  the  public  regulatory 
docket.  Please  submit  such  comments 
.separately  from  other  comments  in 
respon.se  to  this  notice.  Comments 
containing  trade  secrets,  confidential 
commercial  or  financial  information, 
CVI,  SSI,  or  PCII  should  be 
appropriately  marked  and  packaged  in 
accordance  with  applicable 
requirements  and  submitted  by  mail  to 
the  DHS/NPPD/IP/ISCD  CFATS 
Program  Manager  at  the  Department  of 
Homeland  Security,  245  Murray  Lane, 
SW.,  Mail  Stop  0610,  Arlington,  VA 
20528-0610.  Comments  must  be 
identified  by  docket  number  DH.S- 
2012-0061. 

Table  of  Contents 

I.  Supplementary  Information 

•  Summary  of  Options  Available  to  High- 
Risk  Chemical  Facilities  To  Comply 
With  KBPS  12(iv) 

•  Scope  of  This  Notice  and  Commitment 
To  Explore  Additional  Options  in  the 
Future 

•  Who  Is  Impacted  hy  The  CFATS 
Personnel  Surety  Program? 

•  What/Who  Is  the  Source  of  the 
Information  Under  Option  1  and 
Option  2 

•  CSAT  User  Roles  and  Responsibilities 

•  Burden  Resulting  From  the  Submission 
of  Duplicate  Records  About  an  Affef;ted 
Individual 

•  Compliance  With  RBPS  12(iv)  and  the 
Potential  for  Increased  Burden  To  Enter 
the  Restricted  Areas  or  Critical  Assets  at 
a  High-Risk  Chemical  Facility 

•  Compliance  With  RBPS  12(iv)  and 
Infrequent  “Unescorted  Visitors” 

•  Additional  Data  Privacy  Considerations 

II.  Information  Collected  About  Affected 

Individuals 

•  Option  1;  Collecting  Information  To 
Conduct  Direct  Vetting 


^  For  more  information  about  CVI  see  6  C'.FR 
27.400  and  the  CVI  Procedural  Manual  at  http:// 
www.dhs.gov/xlibrary/assets/ 
chemsec_cvi  jproceduresmanual.pdf. 

^  For  more  information  about  SSI  see  49  CFR  part 
1 520  and  the  .S.SI  Program  Web  page  at  http:// 

M-ww. tsa.gov/ssi. 

*  For  more  information  about  PCII  see  6  CFR  part 
29  and  the  Pt^II  Program  Web  page  at  http:// 
ww.dhs.gov/pcii. 
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•  Option  2:  Ciollocting  Inibnnation  I’o  Use 
of  V'etting  ('.onducted  Under  Otfier  DH.S 
I’rograms 

•  Option  3;  Klectronio  Verification  of 

rvvic 

•  Other  Information  (Collected 

III.  R(!quest  fur  Exception  to  llifs  Rocpiireimml 

Under  5  CKR  1320.8(h)(3) 

IV.  Responses  to  I’revions  (Comments 

V.  The  Department's  Methodology  in 

Kstimating  the  Burden 

•  Frequency 

•  Affected  I’ublic 

•  Numlwr  of  Respoiuients 
Number  and  Type  of  High-Risk 
(liernical  Facilities 
Estimated  Number  of  Afftjctod 
Individuals  at  Each  Type  of  High-Risk 
Uheniical  Facility — Unescorl«i(I  Visitors 
With  Access  to  Restricted  Areas  or 
CTitical  Assets 

Estimated  Number  of  Affected 
Individuals  at  Each  Type  of  High-Risk 
(3iemical  Facilitie.s — Facility  Personnel 
With  Access  to  Restricted  Areas  or 
(Critical  As.sets 

.Summary  of  AUernatives  To  Fistimate 
the  Number  of  Respondtmfs 
Limitation  of  Respondents  to  Tier  1  and 
Tier  2  F’acilities 

•  Estimated  Time  per  Respondent 

•  Total  Burden  Hours 

•  Total  Burden  Cost  (Capital/Startup) 
F]stimating  C'apital  C;osts  ff)r  Option  3 — 
Number  and  Type  of  High-Risk  Chemical 
Facilities  That  May  (3ioose  To  Use 
Option  3 

FZstimating  Capital  (msts  for  Option  3 — 

TWK;  Readers  ('osts 

Consideration  of  Other  (Capital  Costs 

•  Recordkeeping  (msts 

•  Total  Burden  Cost  (Operating/ 
Maintaining) 

VI.  .Solicitation  of  C^omments 

VII.  Analysis 

I.  Supplementary  Information 

.Section  550  of  the  Department  of 
Homeland  Security  Appropriations  Act 
of  2t)07,  Public  Law  109-295  (2006) 
{“.Section  550”),  provides  the 
Department  with  the  authority  to 
identify  and  regulate  the  security  of 
high-risk  chemical  facilities  using  a  risk- 
based  approach.  On  April  9,  2007,  the 
Department  issued  the  CFATS  Interim 
Final  Rule  (IP’R)  implementing  this 
statutory  mandate.  See  72  FR  17688. 

Section  550  requires  that  the 
De|)artment  establish  risk-based 
performance  standards  (RBPS)  for  high- 
risk  chemical  facilities  and  under 
CFATS  the  Department  promulgated  18 
RBP.S.  Each  chemical  facility  that  has 
been  finally  determined  by  the 
Department  to  be  high-risk  mu.st  submit 
a  Site  Security  Plan  (.S.SP),  or  an 
Alternative  Security  Program  (A.SP)  if 
the  facility  so  chooses,  for  Department 
approval  that  .satisfies  each  applicable 
RBP.S.  RBPS  12 — Personnel  Surety — 
requires  high-risk  chemical  facilities  to:^ 
Perform  appropriate  background  checks  on 
and  ensure  appropriate  credentials  for 


facility  personnel,  and  as  appropriate,  for 
unescorted  visitors  v\'ilh  access  to  rwi»tricted 
areas  or  critical  assets,  including,  (i) 

Measures  designed  to  verify  and  validate 
identity;  (ii)  Measures  designed  to  check 
criminal  history:  (iii)  Measures  designed  to 
verify  and  validate  legal  authorization  to 
W'ork;  and  (iv)  Measures  designed  to  identify 
people  with  terrorist  ties).) 

.S>(.*6  CFR  27.230(a)(12). 

As  explained  by  the  Department  in 
the  preamble  to  the  CP'ATS  IF’R,  the 
ability  to  identify  affected  individuals 
(i.e.,  facility  pttrsonnel  or  une.scorted 
visitors  with  access  to  restricted  artias  or 
r:ritical  a.s.sets  at  high-risk  chemical 
facilities)  who  have  terrorist  ties  is  an 
inherently  governmental  function  and 
necessarily  requires  the  use  of 
information  held  in  government- 
maintained  databases  that  are 
unavailable  to  high-risk  chemical 
facilities.  See  TL  FR  17709  (April  9, 
2007).  Thus,  under  RBP.S  12(iv).  the 
Department  and  high-risk  chemical 
facilities  must  work  together  to  satisfy 
the  "terrorist  ties”  aspetd  of  the 
Personnel  Surety  performance  standard. 
As  a  result,  the  CFAT.S  Personnel  Surety 
Program  will  identify  individuals  with 
terrorist  ties  that  have  or  are  seeking 
access  to  the  restricted  areas  and/or 
critical  assets  at  the  nation’s  high-risk 
chemical  facilities.  Accordingly,  in  the 
preamble  to  the  CFAT.S  IFR,  the 
Department  outlined  two  potential 
approaches  to  help  high-risk  chemical 
facilities  sati.sfy  that  particular  standard, 
both  of  which  would  involve  high-risk 
chemical  facilities  submitting  certain 
information  to  the  Department.  See  id. 

The  first  approach  would  involve 
facilities  submitting  certain  information 
about  affected  individuals  to  the 
Department,  which  the  Department 
would  use  to  vet  those  individuals  for 
terrori.st  ties.  .Specifically,  identifying 
information  about  affected  individuals 
would  be  compared  against  identifying 
information  of  known  or  suspected 
terrorists  contained  in  the  Federal 
Government’s  consolidated  and 
integrated  terrorist  watchli.st,  the 
Terrori.st  Screening  Database  (TSDB), 
which  is  maintained  on  behalf  of  the 
federal  government  by  the  Department 
of  Justice  (DOJ)  Federal  Bureau  of 
Investigation  (FBI)  in  the  Terrorist 
Screening  Center  (TSC).^ 

In  order  to  avoid  unnecessary 
duplication  of  terrorist  screening,  the 
Department  also  described  an  additional 
approach  under  which  high-risk 
chemical  facilities  would  submit 
information  about  affected  individuals 
possessing  certain  credentials  that  rely 


For  moro  information  .ibout  the  TSDB.  see  IX.)|/ 
FBI — 019  Terrorist  .Screening  Record.s  System.  72 
FR  47073  (August  22.  2007). 


on  .Security  Threat  Assessments 
conducted  by  the  Department.  See  72 
F'R  17709  (April  9.  2007). 

T’he  Department  has  now  (hweloped  a 
CFAT.S  Personnel  .Surety  Program  that 
w'ill  provide  high-risk  chemical 
facilities  additional  options  to  comply 
with  RBPS  12(iv)  while  continuing  to 
make  available  the  two  alternatives 
outlined  in  the  preamble  to  the  CFATS 
IFR.  In  addition  to  the  alternatives 
expressly  described  in  this  document, 
the  Dtjpartment  also  intends  to  permit 
high-risk  chemical  facilities  to  propo.se 
other  alternative  measures  for  terrorist 
ties  identification  in  their  .S.SF’s  or  A.SPs, 
which  the  Department  will  consider  on 
a  case-by-ca.se  basis  in  evaluating  high- 
risk  chemical  facilities’  .S.SPs  or  ASPs. 

As  a  result  of  the  CFAT.S  Personnel 
.Surety  Program,  regardless  of  the 
option,  the  Department  will  identify 
individuals  with  terrori.st  ties  that  have 
or  are  seeking  access  to  the  restricted 
areas  and/or  critical  assets  at  the 
nation’s  high-risk  chemical  facilities. 

The  first  option  is  consistent  with  the 
primary  approach  described  in  the 
(T’AT.S  IFR  preamble,  as  discussed 
above.  Under  Option  1 — Direct  Vetting, 
high-risk  chemical  facilitie.s  (or  others 
acting  on  their  behalf)  would  submit 
certain  information  about  affei;tod 
individuals  to  the  Department  through  a 
Personnel  Surety  application  in  an 
online  technology  sy.stein  developed 
under  CFATS  called  the  Chemical 
.Security  Assessment  Tool  (CSAT). 
Access  to  and  the  use  of  CSAT  is 
provided  free  of  charge  to  high-risk 
chemical  facilities  (or  others  acting  on 
their  behalf). 

Under  this  option,  information  about 
affected  individuals  submitted  by,  or  on 
behalf  of,  high-risk  chemical  facilities 
would  be  vetted  against  information 
contained  in  the  Federal  Government’s 
consolidated  and  integrated  terrorist 
watchlist. 

The  second  option  is  al.so  consistent 
with  the  sec;ond  approach  described  in 
the  CFATS  IFR  preamble.  Under  Option 
2 — Use  Of  Vetting  Conducted  Under 
Other  DHS  Programs,  high-risk  chemical 
facilities  (or  others  acting  on  their 
behalf)  would  aLso  submit  certain 
information  about  affected  individuals 
to  the  Department  through  the  C.SAT 
Personnel  Surety  application. 

Option  2  would,  lioweyer,  allow  high- 
risk  chemical  facilities  and  the 
Department  to  take  adyantage  of  the 
vetting  for  terrorist  ties  already  being 
conducted  on  affected  individuals 
enrolled  in  the  Transportation  Worker 
Identification  Credential  (TW'IC) 
Program,  Hazardous  Materials 
Endorsement  (HME)  Program,  as  well  as 
the  NEXUS,  .Secure  Electronic  Network 
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for  Travelers  Rapid  Insjjertion 
(SENTRI),  Free  and  Secure  Trade 
(FAST),  and  Global  Entry  Trusted 
Traveler  Programs.**  All  of  these 
programs  i:onduct  terrorist  ties  vetting 
equivalent  to  the  terrorist  ties  vetting 
that  would  be  conducted  under  Option 

Under  Option  2.  high-risk  chemical 
facilities,  or  their  designees  (e.g.,  third 
parties),  covdd  submit  information  to  the 
Department  about  affected  individuals 
possessing  the  appropriate  credentials 
to  enable  the  Department  to 
electronically  verify  the  affected 
individuals’  enrollments  in  these  other 
programs.  The  Department  would 
sub.sequently  notify  the  designee  of  the 
high-risk  chemical  facility  (e.g.,  the 
Submitter)  w'hether  or  not  an  affected 
individual's  enrollment  in  one  of  these 
other  DHS  programs  was  electronically 
verified.  The  Department  would  al.so 
periodically  re-verify  each  affected 
individual’s  continued  enrollment  in 
one  of  these  other  programs,  and  notify 
the  appropriate  designee  of  the  high-ri.sk 
chemical  facility  of  significant  changes 
in  the  status  of  an  affected  individual’s 
enrollment  (e.g.,  if  an  affected 
individual  who  has  been  enrolled  in  the 
HME  Program  ceases  to  be  enrolled,  the 
Department  would  change  the  status  of 
the  affected  individual  in  the  CSAT 
Personnel  Surety  application  and  notify 
the  Submitter).  Electronic  verification 
and  re-verification  w'ould  enable  the 
Department  and  the  high-risk  chemical 
facility  to  ensure  that  an  affected 
individual’s  credential  or  endorsement 
is  appropriate  to  rely  on  (i.e.,  an 
indicator  that  the  affected  individual  is 
being  recurrently  vetted  for  terrorist 
ties)  in  compliance  with  RBPS  12(iv). 

In  addition  to  Option  1  and  Option  2, 
the  Department  has  considered  other 
potential  options  to  help  high-risk 
chemical  facilities  .satisfy  RBPS  12(iv). 
In  particular,  the  Department  has 
investigated  the  feasibility  of  options 
that  would  not  involve  the  submission 
of  information  about  an  affected 
individual  if  the  affected  individual 
participated  in  one  of  the  programs 
identified  under  Option  2.  The 


®  IJ.S.  Customs  and  Border  Protec:tion  (CBP)  has 
introduced  SENTRI  and  Global  Entry  as  Trusted 
Traveler  Programs  since  the  publication  of  tTAT.S 
in  April  2007.  The  Department,  therefore,  intends 
to  enable  high-risk  chemical  facilities  (or  their 
designees)  to  submit  information  altuut  affected 
individuals'  SENTRI  and  Global  Entr\’  enrollments 
to  DHS  under  Option  2.  even  though  .SENTRI  and 
Global  Entry  were  not  listed  along  with  the  other 
Trusted  Traveler  Programs  in  the  CFATS  IFR 
preamble.  See  72  FR  17700  (April  9,  2007). 

^  Ear:h  of  the  DHS  programs  conducts  recurrent 
vetting,  which  is  a  Department  best  practit:e. 
Recurrent  vetting  compares  an  affected  individual’s 
information  agaiii.st  new  and/or  updated  TSDB 
records  as  those  new  and/or  updated  records 
become  available. 


Department  believes  that,  for  the 
purpose  of  compliance  with  RBPS 
12(iv).  simply  relying  on  a  visual 
inspection  of  a  credential  or 
endorsement  is  inadequate  because  the 
credential  or  endorsement  could  be 
expired,  revoked,  or  fraudulent. 

However,  the  Department  has 
concluded  that  information  about  an 
affected  individual,  enrolled  in  a  DHS 
program  that  conducts  vetting  for 
terrori.st  ties  equivalent  to  the  vetting 
that  would  he  conducted  under  Option 
1,  would  not  need  to  be  submitted  to  the 
Department  if  the  credential  in  the 
possession  of  the  affected  individual  is 
electronically  verified  and  validated. 

Accordingly,  the  Department  plans  to 
offer  high-risk  chemical  facilities  a  third 
option.  Under  Option  3 — Electronic 
Verification  of  TWIG,  a  high-risk 
chemical  facility  (or  others  acting  on 
their  behalf)  would  not  submit 
information  about  affected  individuals 
in  possession  of  TWlCs  to  the 
Department  if  the  high-risk  chemical 
facility  (or  others  acting  on  their  behalf) 
electronically  verify  and  validate  the 
affected  individuals’  TWIGs  through  the 
use  of  TWIG  readers  (or  other 
technology  that  is  periodically  updated 
using  the  Canceled  Card  Ei.st).®  Any 
high-risk  chemical  facilities  that  choose 
this  option  would  need  to  de.scribe  in 
their  SSPs  or  ASPs  the  procedures  they 
w'ill  follow  if  they  choose  to  use  TWIG 
readers  for  compliance  with  RBPS 
12(iv).** 

High-risk  chemical  facilities  would 
have  discretion  as  to  which  option(s)  to 
use  for  an  affected  individual.  For 
example,  even  though  a  high-risk 
chemical  facility  could  comply  with 
RBPS  12(iv)  for  certain  affected 
individuals  by  using  Option  2,  the  high- 
risk  chemical  facility  could  choose  to 
use  Option  1  for  those  affected 
individuals.  Similarly,  a  high-risk 
chemical  facility,  at  its  discretion,  may 
choose  to  use  either  Option  1  or  Option 
2  rather  than  Option  3  for  affected 
individuals  who  have  TWICs.  High-risk 
chemical  facilities  also  may  choose  to 
combine  Option  1  with  Option  2  and/ 
or  Option  3,  as  appropriate,  fo  ensure 


"  For  more  information  about  the  Canceled  C^^ard 
List,  please  visit  http://www.tsa.gov/sites/default/ 
fUes/pubhcations/pdf/twic/ 
canceled  card  list  ed  Jaq. pdf. 

®  Elsewhere  in  this  issue  of  the  Federal  Register, 
the  II. S.  Coast  Guard  has  published  a  notice  of 
proposed  rulemaking  (NPRM)  titled  "TWIC  Reader 
Requirements,”  The  procedures  for  using  TWIC 
readers  that  are  discu.ssed  in  that  NPRM  would  not 
apply  to  high-risk  chemical  facilities  regulated 
under  CFATS.  Likewise,  the  ways  in  which  high- 
risk  c:hemical  facilities  could  leverage  TWICs  as 
part  of  the  CFATS  Personnel  Surety  Program  do  not 
apply  to  maritime  facilities  or  vessels  regulated  by 
the  U.S.  Cx)ast  Guard. 


that  adequate  terrori.st  ties  checks  are 
performed  on  different  type.s  of  affected 
individuals  (e.g.,  employees, 
contractors,  unescorted  visitors).  Each 
high-risk  chemical  facility  will  need  to 
de.scribe  how  it  will  comply  with  RBPS 
12(iv)  in  its  SSP  or  ASP. 

In  addition  to  the  options  described 
above  for  .satisfying  RBPS  12(iv),  high- 
risk  chemical  facilities  are  welcome  to 
propose  alternative  or  supplemental 
options  not  described  in  this  PRA  notice 
in  their  SSPs  or  A.SPs.  The  Department 
will  a.s.sess  the  adequacy  of  such 
alternative  or  supplemental  options  on 
a  facility-hy-facility  basis,  in  the  course 
of  evaluating  each  facility’s  SSP  or  ASP. 

Although  outside  the  scope  of  this 
PRA  notice  and  the  underlying  ICR,  the 
Department  would  like  to  highlight  that 
high-risk  chemical  facilities  also  have 
other  methods  to  addre.s.s,  or  minimize 
the  impacts  of,  compliance  with  RBPS 
12(iv).  For  example,  facilities  may 
restrict  the  numbers  and  types  of 
persons  whom  they  allow  to  access  their 
restricted  areas  and  critical  assets,  thus 
limiting  the  number  of  persons  who  will 
need  to  be  checked  for  terrorist  ties. 
Facilities  also  have  wide  latitude  in  how 
they  define  their  restricted  areas  and 
critical  a.s.sets  in  their  SSPs  or  ASPs, 
thus  potentially  limiting  the  number  of 
persons  who  will  need  to  be  checked  for 
terrorist  ties.  High-risk  chemical 
facilities  also  may  choose  to  e.scort 
visitors  to  restricted  areas  and  critical 
assets  in  lieu  of  performing  the 
background  checks  required  by  RBPS  * 
12.  For  example,  high-risk  chemical 
facilities  could  propose  in  their  SSPs  or 
ASPs  traditional  escorting  solutions 
and/or  innovative  escorting  alternatives 
such  as  video  monitoring  (which  may 
reduce  facility  security  co.sts),  as 
appropriate,  to  address  the  unique 
.security  risks  present  at  each  facility. 

Summary  of  Options  Available  to  High- 
Risk  Chemical  Facilities  To  Comply 
With  RBPS  12(iv) 

The  purpose  of  the  CFATS  Personnel 
Surety  Program  is  to  identify 
individuals  with  terrorist  ties  that  have 
or  are  seeking  access  to  the  restricted 
areas  and/or  critical  assets  at  the 
nation’s  high-risk  chemical  facilities.  As 
described  above,  under  the  CFATS 
Personnel  Surety  Program,  for  each 
affected  individual  a  high-risk  chemical 
facility  would  have  at  least  three 
options  under  RBPS  12(iv); 

•  Option  1 — Direct  Vetting;  High-risk 
chemical  facilities  (or  their  designees) 
may  submit  information  to  the 
Department  about  an  affected  individual 
to  be  compared  against  information 
aiiout  known  or  suspected  terrorists, 
ai\d/or 
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•  Option  2 — Use  of  Vetting 
Conducted  Under  Other  DHS  Programs: 
High-risk  chemical  facilities  (or  their 
designees)  may  submit  information  to 
the  Department  about  an  affected 
individual’s  enrollment  in  another  DHS 
program  so  that  the  Department  may 
electronically  verify  and  validate  that 
the  affected  individual  is  enrolled  in  the 
other  program,  and/or 

•  Option  3 — Electronic  Verification  of 
TWIC:  High-risk  chemical  facilities  may 
electronically  verify  and  validate  an 
affected  individual’s  TWIC,  through  the 
use  of  TWIC  readers  (or  other 
technology  which  is  periodically 
updated  using  the  Canceled  Card  List), 
rather  than  submitting  information 
about  the  affected  individual  to  the 
Department. 

Regardless  of  the  option,  in  the  event 
that  there  is  a  potential  match,  the 
Department  has  procedures  in  place  that 
it  will  follow  to  resolve  the  match  and 
coordinate  with  appropriate  law 
enforcement  entities  as  necessary.  High- 
risk  chemical  facilities  may  be  contacted 
as  part  of  law  enforcement  investigation 
activity,  depending  on  the  nature  of  the 
investigation. 

Scope  of  This  Notice  and  Commitment 
To  Explore  Additional  Options  in  the 
Future 


The  Department  will  consider  and 
review  any  alternatives  suggested  as 
part  of  public  comments  on  this  notice 
and  on  any  subsequent  notices  related 
to  the  CFATS  Personnel  Surety 
Program.  Through  both  the  PRA  process 
and  other  ongoing  dialogues,  the 
Department  will,  as  appropriate,  also 
continue  to  work  with  stakeholders  to 
identify  potential  additional  alternatives 
as  new  technologies  emerge,  and  as 
other  terrorist  ties  vetting  programs  are 
modified  or  become  available  over  time, 
so  as  to  reduce  the  burden  of  this  new 
information  collection. 

Who  is  impacted  by  the  CFATS 
personnel  surety  program? 

The  CFATS  Personnel  Surety  Program 
will  provide  high-risk  chemical 
facilities  the  ability  to  submit  certain 
biographic  information  about  affected 
individuals  to  the  Department.  As 
explained  above,  affected  individuals 
are  (1)  facility  personnel  who  have 
access,  either  unescorted  or  otherwise, 
to  re.stricted  areas  or  critical  assets,  and 
(2)  unescorted  visitors  who  have  access 
to  restricted  areas  or  critical  assets. 

There  are  also  certain  groups  of 
persons  that  the  Department  does  not 
consider  to  be  affected  individuals,  such 
as  (1)  Federal  officials  that  gain 
unescorted  access  to  restricted  areas  or 
critical  assets  as  part  of  their  official 
duties;  (2)  state  and  local  law 
enforcement  officials  that  gain 
unescorted  access  to  re.stricted  areas  or 
critical  a.ssets  as  part  of  their  official 
duties;  and  (3)  emergency  responders  at 
the  state  or  local  level  that  gain 
unescorted  access  to  restricted  areas  or 
critical  assets  during  emergency 
situations. 

In  some  emergency  or  exigent 
situations,  access  to  restricted  areas  or 
critical  a.ssets  by  other  individuals  who 
have  not  had  appropriate  backgroiind 
checks  under  RBPS  1 2  may  be 
necessary.  For  example,  emergency 
responders  not  described  above  may 
require  such  access  as  part  of  their 
official  duties  under  appropriate 
circumstances.  If  high-risk  chemical 
facilities  anticipate  that  any  individuals 
will  require  access  to  restricted  areas  or 
critical  assets  without  visitor  escorts  or 
without  the  background  checks  listed  in 
RBPS  12  under  exceptional 
circumstances,  facilities  may  describe 
such  situations  and  the  types  of 
individuals  who  might  require  access  in 
those  situations  in  their  SSPs  or  ASPs. 
The  Department  will  assess  the 
appropriateness  of  such  situations,  and 
any  security  measures  to  mitigate  the 
inberent  vulnerability  in  sucb 
situations,  on  a  case-by-case  basis  as  it 


Since  withdrawing  the  previous 
f  TA'l'S  Personnel  Surety  Program  ICR 
ill  July  2012,’"  the  Department  has  had 
substantial  dialogue.with  key  CFATS 
stakeholders.  The  di.scussion  included 
program  design  issues,  the  CSAT 
Personnel  Surety  application,  options 
the  Department  has  been  con.sidering  to 
date,  and  additional  options 
stakeholders  have  recommended  for  the 
Department’s  consideration,  both  in  the 
short  and  long  term. 

The  options  described  in  this  notice 
and,  if  approved,  the  subsequent  ICR 
that  the  Department  intends  to  submit  to 
OMB  would  allow  high-risk  chemical 
facilities  and  the  Department  to 
implement  the  CFATS  Personnel  Surety 
Program  within  the  Department’s 
existing  statutory  and  regulatory 
authority,  and  U.S.  Government 
watchlisting  policies. 

The  Department  is  committed, 
how'ever,  to  continuing  to  work  with 
interested  stakeholders  to  identify 
additional  potential  options  that  could 
further  reduce  the  burdens  related  to  the 
CFATS  Personnel  Surety  Program, 
while  .still  meeting  the  national  security 
mandate  to  reduce  the  risk  of  an 
individual  with  terrorist  ties  obtaining 
access  to  the  restricted  areas  or  critical 
assets  at  a  high-risk  chemical  facility. 


See  footnote  1.  supra. 


reviews  each  high-risk  chemical 
facility’s  SSP  or  ASP. 

What/Who  Is  the  Source  of  the 
Information  Under  Option  1  and 
Option  2 

High-risk  chemical  facilities  are 
responsible  for  complying  with  RBPS 
12(iv).  However,  companies  operating 
multiple  high-risk  chemical  facilities,  as 
w'ell  as  companies  operating  only  one  - 
high-risk  chemical  facility,  may  comply 
with  RBPS  12(iv)  in  a  variety  of  ways. 
High-risk  chemical  facilities,  or  their 
parent  companies,  may  choose  to 
comply  with  RBPS  12(iv)  by  identifying 
and  submitting  the  information  about 
affected  individuals  to  the  Department 
directly.  Alternatively,  high-risk 
chemical  facilities,  or  their  parent 
companies,  may  choose  to  comply  with 
RBPS  12(iv)  by  outsourcing  the 
information  submission  process  to  third 
parties. 

The  Department  anticipates  that  many 
high-risk  chemical  facilities  will  rely  on 
businesses  that  provide  contract 
services  (e.g.,  complex  turn-arounds, 
freight  delivery  services,  lawn  mowing) 
to  the  high-risk  chemical  facilities  to 
identify  and  submit  the  appropriate 
information  about  affected  individuals 
they  employ  to  the  Department  for 
vetting  pursuant  to  RBPS  12(iv). 
Businesses  that  provide  servi{;es  to  high- 
risk  chemical  facilities  may  in  turn 
choose  to  manage  compliance  with 
RBPS  12(iv)  themselves  or  to  acquire  the 
services  of  other  third  party  {;ompanies 
to  submit  appropriate  information  about 
affected  individuals  to  the  Department. 

CSAT  User  Holes  and  Responsibilities 

To  minimize  the  burden  of  submitting 
information  about  affected  individuals, 
under  Options  1  and  2  (as  described 
above),  high-risk  chemical  facilities 
would  have  wide  latitude  in  assigning 
CSAT  user  roles  to  align  with  their 
business  operations  and/or  the  business 
operations  of  third  parties  that  provide 
contracted  services  to  them.”  In 
response  to  previous  comments 
submitted  to  the  Department  about  the 
CFATS  Personnel  Surety  Program,  the 
Department  intends  to  structure  the 
C.SAT  Personnel  Surety  application  to 
allow  designees  of  high-risk  chemical 
facilities  to  submit  information  about 
affected  individuals  to  the  Department 
on  behalf  of  high-risk  chemical 
facilities. 

High-risk  chemical  facilities  will  be 
able  to  structure  their  CSAT  user  roles 


’’CSAT  user  registration  and  the  assignment  of 
user  roles  within  CS.AT  are  c.overed  under  a 
different  Information  Collection  (i.e..  1670-0007). 
which  can  be  found  at  http://\vw\v.reginfo.gov/ 
pubhc/do/PRA ViewICRTref  iihr=20]00 1  -1670-00 7# 
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to  submit  information  about  affected 
individuals  to  the  Department  in  three 
ways: 

(1)  A  high-risk  chemical  facility  could 
directly  submit  information  about 
affected  individuals,  and  designate  one 
or  more  officers  or  employees  of  the 
facility  as  a  Personnel  Surety  Submitter; 
and/or 

J2)  A  high-risk  chemical  facility  could 
submit  information  about  affected 
individuals  by  designating  one  or  more 
individuals  affiliated  with  a  third  party 
(or  with  multiple  third  parties)  to  a  user 
role(s)  designated  for  third  parties;  and/ 
or 

(.3)  A  company  owning  several  high- 
risk  chemical  facilities  could 
consolidate  its  submission  proce.ss  for 
affected  individuals.  Specifically,  the 
company  could  designate  one  or  more 
persons  as  CSAT  users,  and  those  users 
could  submit  information  about  affected 
individuals  on  behalf  of  all  of  the  high- 
risk  chemical  facilities  on  a  company¬ 
wide  basis. 

Burden  Resulting  From  the  Submission 
of  Duplicate  Records  About  an  Affected 
Individual 

The  Department  is  aware  that  an 
affected  individual  may  be  associated 
with  multiple  high-risk  chemical 
facilities,  and  thus  information  about  an 
affected  individual  may  he  submitted  to 
the  Department  multiple  times  by 
different  high-risk  chemical  facilities 
and/or  tluiir  designated  third  parties. 
However,  the  Department  has  learned  in 
its  dialogue  with  .stakeholders 
(including  third-party  companies  that 
conduct  background  checks  for  high- 
risk  chemical  facilities)  that  the 
duplicate  submission  of  records  about 
affected  individuals  is  a  common 
industry  practice  for  companies  when 
managing  information  about 
individuals.  .Specifically,  when  a  person 
who  has  already  had  a  background 
chet;k  (e.g.,  verification  of  legal 
authorization  to  w’ork  or  criminal 
history)  needs  a  new  background  check 
for  different  companies  or  for  a  new  or 
different  purpose  (e.g.,  change  in  jobs  or 
contract),  third  parties  that  routinely 
conduct  background  checks  routinely 
will  .submit  information  about  a  person 
again  to  agencies  responsible  for 
maintaining  relevant  information  (e.g., 
state  motor  vehicle  databa.ses,  e-verify). 
Therefore,  for  the  purpose  of  this  notice, 
the  Department’s  estimation  of  burden 
accounts  for  potential  multiple 
submissions  of  information  about 
affected  individuals  by  high-risk 
chemical  facilities  and  their  designated 
third  parties. 


Complianije  With  RBPS  12(iv)‘andihe 
Potential  for  Increased  Eki'rden  To  Enter 
the  Restricted  Areas  or  Critical  Assets  at 
a  High-Risk  Chemical  Facility 

Since  the  Department  first  began 
seeking  to  implement  the  CFATS 
Personnel  Surety  Program,  stakeholders 
have  expressed  concern  that  the 
submission  of  information  about 
affected  individuals  under  Option  1  and 
Option  2  to  the  Department  would 
impede  the  ability  of  affected 
individuals  to  enter  the  re.stricted  areas 
or  critical  assets  at  high-risk  chemical 
facilities.  The  Department  does  not 
believe  that  if  a  facility  complies  with 
RBPS  12(iv)  the  high-risk  chemical 
facility  will,  on  a  routine  basis, 
experience  an  unreasonable  impact  in 
allowing  affected  individuals  access  to 
restricted  areas  or  critical  assets. 

In  general,  the  Department  expects 
that  high-risk  chemical  facilities  or  their 
designees  (e.g.,  third  parties  or 
companies  employing  affected 
individuals  that  provide  services  to 
high-risk  chemical  facilities)  vvil) 
already  possess  much,  if  not  all,  of  the 
necessary  information  about  affected 
individuals  as  a  result  of  standard 
business  practices  related  to 
employment  or  managing  of  .service 
contracts.  In  the  event  that  high-ri.sk 
chemical  facilities,  or  their  designees, 
need  to  collect  any  additional 
information  for  the  purpose  of 
complying  with  RBPS  12(iv),  they  have 
significant  flexibility  in  how  to  collect 
this  information  since  CPAT.S  does  not 
prescribe  how  to  do  so. 

The  Department-also  expects  that 
high-risk  chemical  facilities  will  likely 
con.solidate  RBPS  12(iv)  processing  with 
related  routine  hiring  and  access  control 
procedures  involving  background 
checks  that  are  already  occurring  prior 
to  access  by  facility  personnel  or 
unescorted  visitors  to  restricted  areas  or 
critical  assets.  Consolidating  RBPS 
12(iv)  processing  with  the.se  other 
routine  procedures  would  allow 
submission  of  personal  information 
already  collected  and  maintained  by 
facilities  or  their  designees  (e.g.,  a  third 
party,  contracted  service  company,  or 
third  party  acting  on  behalf  of  a 
contracted  service  company)  to  the 
Department  under  RBPS  12(iv)  before 
affected  individuals  require  access  to 
restricted  areas  or  critical  assets. 

As  mentioned  above,  third  parties 
could  submit  screening  information  to 
the  Department  on  behalf  of  high-risk 
chemical  facilities  as  part  of  facilities’ 
routine  hiring  and  access  control 
procedures.  Some  stakeholders  have 
expressed  concerns  to  the  Department 
about  submission  of  screening 


infortilation  by  third  parties,  suggesting 
that  in  such  cases  facilities  would  not  be 
able  to  adequately  oversee  third  parties’ 
work  to  ensure  appropriate  information 
submission  to  the  Department.  'I’he 
Department  expects,  however,  that  high- 
ri.sk  chemical  facilities  could  audit  and/ 
or  review  their  third  party  designees’ 
information  collection  and  submission 
proce.s.ses,  to  ensure  that  their  designees 
submit  appropriate  information. 

Compliance  With  RBPS  12(ivl  and 
Infrequent  "Unescorted  Visitors’’ 

Since  the  Department  first  began 
developing  the  CFATS  Personnel  Surety 
Program,  .some  .stakeholders  have 
expressed  concern  that  the  submission 
of  information  to  DHS  about  unescorted 
visitors  who  have  only  rare  or 
infrequent  access  to  high-risk  chemical 
facilities  would  be  overly  burdensome 
and  would  make  access  by  such 
infrequent  unescorted  visitors  too 
difficult.  As  a  general  matter,  however, 
the  Department  does  not  believe  it  likely 
that  many  high-risk  chemical  facilities 
Will  propose  in  their  SSPs  or  ASPs  to 
allow  large  numbers  of  visitors  who 
visit  the  high-risk  chemical  facility 
infrequently  to  have  unescorted  access 
to  restricted  areas  and  critical  as.s(5ts, 
because  then  all  four  types  of 
background  clifjcks  listed  in  RBPS  12 
would  be  required  to  be  conducted  for 
them.  High-risk  chemical  facilities 
could  choose  to  escort  infrequent 
visitors  in  lieu  of  performing  the  four 
types  of  RBP.S  12  background  checks  on 
them. 

How(!ver,  even  for  infrecjuent 
unescorted  visitors  that  the  high-risk 
chemical  facility  chooses  to  conduct  all 
four  types  of  background  checks  on,  the 
Department  does  not  expect  data 
submission  to  the  Department  in 
compliance  with  RBPS  12(iv)  to  impede 
routine  access  procedures  because  the 
data  .submission  is  likely  to  be 
accomplished  in  concert  with  the  other 
routine  hiring  and  acce.ss  control 
involving  background  check  described 
above. 

Additional  Data  Privacy  Considerations 

There  are  various  privacy 
requirements  for  high-risk  chemit:al 
facilities,  their  designees,  and  the 
Department  related  to  the  exchange  of 
personally  identifiable  information  (Pll) 
for  the  CFAT.S  Personnel  .Surety 
Program.  Upon  receipt  of  PH,  the 
Department  complies  with  all 
applicable  federal  privacy  requirements 
including  the  Privacy  Act.  the  E- 
Government  Act,  the  Homeland 
.Security  Act,  and  Departmental  policy. 
The  United  States  also  follows 
international  instruments  on  privacy,  all 
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of  which  are  consistent  with  the  Fair 
Information  Practice  Principles 
(HPPs).i^  High-risk  chemical  facilities, 
or  their  designees,  are  responsible  for 
complying  with  the  federal,  state,  and 
national  privacy  laws  applicable  to  the 
jurisdictions  in  which  they  do  business. 
The  Department  believes  that  high-risk 
chemical  facilities,  or  their  designees, 
have  multiple,  established  legal  avenues 
that  enable  them  to  submit  PII  to  tbe 
Department,  which  may  include  the 
Safe  Harbor  Framework.”  and  meet 
their  privacy  obligations. 


li.  Information  Collected  About 
Affected  Individuals 

Option  1:  Collecting  Information  To 
Conduct  Direct  Vetting 

If  high-risk  chemical  facilities  select 
Option  1  to  satisfy  KBPS  12(iv)  for  any 
affected  individuals,  the  following 
information  about  these  affected 
individuals  would  be  submitted  to  the 
Department: 

•  For  U.S.  Persons  (U.S.  citizens  and 

nationals  as  well  as  IJ..S.  lawful 
permanent  residents): 

•  Full  Name 

•  Date  of  Birth 

•  Citizenship  or  Gender 

•  For  Non-U. S.  Persons: 

•  Full  Name 

•  Date  of  Birth 

•  Citizenship 


•  Passport  information  and/or  alien 
registration  number 

To  reduce  the  likelihood  of  false 
positives  in  matching  against  records  in 
the  Federal  Government’s  consolidated 
and  integrated  terrorist  watchlist,  high- 
risk  chemical  facilities  w’ould  also  be 
able  to  submit  the  following  optional 
information  about  affected  individuals 
to  the  Department: 

•  Aliases 

•  Gender  (for  Non-U. S.  Persons) 

•  Place  of  Birth 

•  Redress  Number  ” 

If  a  high-risk  chemical  facility  chooses 
to  submit  information  about  an.  affected 
individual  under  Option  1,  tbe 
following  table  summarizes  the 
biographic  data  that  would  be  submitted 
to  the  Department. 


Table  1— Affected  Individual  Required  and  Optional  Data  Under  Option  1 


Data  elements  submitted  to  the  department  ! 

For  a  U.S.  person 

i  For  a  non- 
U.S.  person 

Full  Name  . 

Required 

Date  of  Birth  . 

Required 

Gender  . 

Citizenship  . 

Must  provide  Citizenship  or  Gender  . 

...  i  Optional. 

;  Required. 

Passport  Information  and/or  Alien  Registration  Number . 

N/A  . ^ . 

....  j  Required. 

Aliases  . 

Optional 

Place  of  Birth  . 

Optional 

Redress  number  . . 

Optional 

Option  2:  Collecting  Information  To 
USE  of  Vetting  Conducted  Under  Other 
DI1S  Programs 

In  lieu  of  submitting  information  to 
the  Department  under  Option  1  for 
terrorist  ties  vetting,  chemical  facilities 
would  also  have  the  option,  where 
appropriate,  to  submit  information  to 
the  Department  to  electronically  verify 
that  an  affected  individual  is  currently 
enrolled  in  one  of  the  following  DH.S 
programs: 

•  TWIG  Program; 

•  HME  Program; 

•  Trusted  Traveler  Programs,  including: 

•  NEXUS; 

•  FAST; 

•  SENTRhand 


’^Examples  of  the  international  privacy 
instruments  which  the  United  States  has  endorsed 
are:  (1)  Organization  for  Economic  Cooperation  and 
Development  (OECD)  Guidelines  on  the  Protection 
of  Privacy  and  Trans-border  Flows  of  Personal  Data 
(1980),  and  (2)  Asia  Pacific  Economic  Cooperation 
(APEC)  Privacy  Framework  (2004). 


•  Global  Entry. 

Information  collected  by  the 

Department  about  affected  individuals 
under  Option  2  w’ould  not  be  used  to 
conduct  duplicative  vetting  against  the 
Federal  Government’s  consolidated  and 
integrated  terrorist  watchlist. 

■  To  verify  an  affected  individual’s 
enrollment  in  one  of  these  programs 
under  Option  2,  the  Department  would 
collect  the  following  information  about 
the  affected  individual: 

•  Full  Name; 

•  Date  of  Birth;  and 

•  Program-specific  information  or 
credential  information,  such  as 
unique  number,  or  issuing  entity 
(e.g..  State  for  Gommercial  Driver’s 


’■•The  Safe  Harbor  Framework,  which  applies  to 
commercial  information,  was  developed  by  the  U.S. 
Department  of  Commerce  in  consultation  with  the 
European  Commission  in  order  to  provide  a 
streamlined  means  for  U.S.  organizations  to  comply 
with  the  European  Union  Data  Protection  Directive 
95/46/EC.  More  information  on  the  .Safe  Harbor 


License  (GDL)  associated  with  an 
HME). 

To  further  reduce  the  potential  for 
misidentification,  high-risk  chemical 
facilities  may  also  submit  the  following 
optional  information  about  affected 
individuals  to  the  Department: 

•  Alia.ses 

•  Gender 

•  Place  of  Birth 

•  Gitizenship 

If  a  high-risk  chemical  facility  chooses 
to  submit  information  about  an  affected 
individual  under  Option  2,  the 
following  table  summarizes  the 
biographic  data  that  would  be  submitted 
to  the  Department. 


Framework  can  be  found  at  http://fiXfK>ri.gov/ 
safeharhor. 

’*For  more  information  about  Redress  Numbers, 
please  go  to  http://wH'w. dhs.gov/one-stop-travelers- 
redress- processtt  1 . 
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Table  2— Affected  Individual  Required  and  Optional  Data  Under  Option  2 


Data  elements  submitted  to  the  | 
department 

For  affected  individual  with  a  1 
TWIC 

For  affected  individual  with  an  1 
HME  I 

1 

For  affected  individual  enrolled  in 
a  Trusted  Traveler  Program 
{NEXUS,  SENTRI,  FAST,  or 
Global  Entry) 

Full  Name  . 

Required 

Date  of  Birth . 

Required 

Expiration  Date  . 

Required 

Unique  Identifying  Number  . 

Issuing  State  of  CDL  . 

TWIC  Serial  Number:  Required  .. 

;  N/A . 

CDL  Number:  Required  . 

j  Required  . 

PASS  ID  Number.  Required 

N/A 

Aliases  . 

Optional 

Gender  . 

Optional 

Place  of  Birth  . 

Optional 

Citizenship  . 

Optional 

Under  the  CFATS  Personnel  Surely 
Program,  a  high-risk  chemical  facility 
would  be  able  to  choose  to  follow  the 
process  described  for  Option  1 ,  and 
w'ould  not  have  to  implen^ent  Option  2, 
even  if  an  affected  individual  seeking 
access  to  the  high-risk  chemical  facility 
is  already  enrolled  in  the  TWIC 
Program,  HME  Program,  or  one  of  the 
Trusted  Traveler  Programs. 

Option  3:  Electronic  Verification  of 
TWIC 

Under  Option  3,  a  high-risk  chemical 
facility  would  not  need  to  submit 
information  about  an  affected  individual 
enrolled  in  the  TWIC  Program  to  the 
Department,  if  the  high-risk  chemical 
facility  is  able  to  electronically  verify 
and  validate  the  affected  individual’s 
TWIC  through  the  use  of  a  TWIC  reader 
(or  other  technology  that  is  periodically 
updated  using  the  Canceled  Card  List). 

As  discu.s.sed  above,  under  the  CFATS 
Personnel  Surety  Program,  high-risk 
chemical  facilities  would  also  be  able  to 
choose  to  follow  the  processes  described 
for  Option  1  and/or  Option  2,  for  some 
or  all  affected  individuals  already 
enrolled  in  the  TWIC  Program,  in  lieu 
of  or  in  addition  to  Option  3. 

Other  Information  Collected 

In  addition  to  the  information  about 
affected  individuals  collected  under 
Options  1  and  2,  the  Department  plans 
to  collect  certain  information  that 
identifies  the  high-risk  chemical  facility, 
or  facilities,  at  which  each  affected 
individual  has  or  is  seeking  access  to 
restricted  areas  or  critical  assets. 

The  Department  may  also  contact  a 
high-risk  chemical  facility  or  its 
designees  to  reque.st  additional 
information  (e.g.,  visa  information) 
pertaining  to  affected  individuals  in 


order  to  clarify  suspected  data  errors  or 
resolve  potential  matches  (e.g.,  in 
situations  where  an  affected  individual 
has  a  common  name).  Such  requests 
will  not  imply,  and  should  not  be 
construed  to  indicate,  that  an  affected 
individual’s  information  has  been 
confirmed  as  a  match  to  a  record  of  an 
individual  with  terrorist  ties. 

In  the  event  that  a  confirmed  match 
is  identified  as  part  of  the  CFATS 
Personnel  Surety  Program,  the 
Department  may  obtain  references  to 
and/or  information  from  other 
government  law  enforcement  and 
intelligence  databases,  or  other  relevant 
databases  that  may  contain  terrorism 
information. 

The  Department  may  collect 
information  necessary  to  assist  in  the 
submission  and  transmission  of  records, 
including  electronic  verification  that  the 
Department  has  received  a  particular 
record. 

The  Department  may  also  collect 
information  about  points  of  contact  who 
the  Department  or  Federal  law 
enforcement  personnel  may  contact 
with  follow-up  questions.  A  request  for 
additional  information  from  the 
Department  does  not  imply,  and  should 
not  be  construed  to  indicate,  that  an 
individual  is  known  or  suspected  to  be 
associated  with  terrorism. 

The  Department  may  also  collect 
information  provided  by  individuals  or 
high-ri.sk  chemical  facilities  in  support 
of  any  adjudications  requested  under 
Subpart  C  of  tbe  CFATS  regulation,’’’  or 
in  support  of  any  other  redress 
requests.”’ 


Sef!  ()  CFR  27.:jOl)-345. 

Moro  information  abnni  hocrs-s.  correi'.tion,  and 
redre.ss  requests  under  the  l•'modom  of  information 
Ac:t  and  the  Privacy  Act  can  l)e  found  in  Section 
7.0  of  the  Privacy  Impact  Assessment  (or  the  CFATS 


The  Department  may  reqtiest 
information  pertaining  to  affected 
individuals,  previously  provided  to  the 
Department  by  high-risk  chemical 
facilities  or  their  designees,  in  order  to 
confirm  the  accuracy  of  that 
information,  or  to  conduct  data  accuracy 
reviews  and  audits  as  part  of  the  CFATS 
P(;rsonnel  Surety  Program. 

The  Department  will  also  collect 
administrative  or  programmatic 
information  (e.g.,  affirmations  or 
certifications  of  compliance,  extension 
requests,  brief  surveys  for  process 
improvement)  necessary  to  manage  the 
CFATS  Personnel  Surety  Program. 

Under  Options  1  and  2,  the 
Department  will  also  collect  information 
that  will  allow  high-risk  cliemical 
facilities  and  their  designees  to  manage 
their  data  submi.ssions.  Specifically,  the 
Department  will  make  available  to  high- 
risk  chemical  facilities  and  their 
designees  blank  data  fields.  These  blank 
data  fields  may  be  used  by  a  high-risk 
chemical  facility  or  its  designees  to 
assign  each  record  of  an  affected 
individual  a  unique  designation  or 
number  that  is  meaningful  to  the.high- 
risk  chemical  facility.  Collecting  this 
information  will  enable  a  high-risk 
chemical  facility  to  manage  the 
electronic  records  it  submits  into  the 
CSAT  Personnel  Surety  application. 
Entering  this  information  into  the  CSAT 
Personnel  Surety  application  will  be 
voluntary,  and  is  intended  solely  to 
enable  high-risk  chemical  facilities  and 
their  designees  to  search  through,  sort, 
and  manage  the  electronic  rec;ords  they 
submit. 


I’er.sonnel  Surotv  Program,  datud  May  4,  201 1,  and 
availablo  at  httpJ/www.dhs.gov/privacy- 
(tocimwnlu-ndlional-prnioction-tuul-progmnis- 
dinfclornte-nppd. 
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III.  Request  for  Exception  to  the 
Requirement  Under  5  CFR  1320.8(b)(3) 

The  Department  is  requesting  from 
OMB  an  exception  for  the  CFATS 
Personnel  Surety  Program  to  the  PRA 
notice  requirement  in  .5  CFR 
1320.8(b)(3),. which  requires  Federal 
agencies  to  confirm  that  their 
information  collecUons  provide  certain 
reasonable  notices  under  the  PRA  to 
affected  individuals.  If  this  exception  is 
granted,  the  Department  will  be  relieved 
of  the  potential  obligation  to  require 
high-risk  chemical  facilities  to  collect 
signatures  or  other  positive  affirmations 
of  these  notices  from  affected 
individuals.  Whether  or  not  this 
exception  is  granted.  Submitters  must 
affirm  that  the  required  privacy  notice 
regarding  the  collection  of  personal 
information  has  been  provided  to 
affected  individuals  before  personal 
information  is  submitted  to  tbe 
Department.'^ 

The  Department’s  request  for  an 
exception  to  the  PRA  notice 
requirement  under  5  CFR  1320.8(b)(3) 
would  not  exempt  higli-risk  chemical 
facilities  from  having  to  adhere  to 
applicable  Federal,  state,  local,  or  tribal 
laws,  or  to  regulations  or  policies 
pertaining  to  the  privacy  of  affected 
individuals. 

IV.  Responses  to  Previous  Comments 

In  June  2011,  the  Department 
submitted  an  ICR  for  the  CFATS 
Personnel  Surety  Program  to  OMB  for 
review.  OMB  subsequently  received 
four  comments  about  that  ICR  from 
members  of  the  public  and  forwarded 

Table  3 — Compliance  Schedule 


the  comments  to  the  Department  for 
response.  Each  of  the  comments  and  the 
Department’s  responsive  letters  will  be 
posted  on  the  Federal  eRulemaking 
Portal  at  www.regulntions.gov  under 
docket  number  DHS-201 2-0061. 

In  June  2011,  the  Department  solicited 
comments  for  30  days  about  the  CFATS 
Personne)  Surety  Program  System  of 
Records  Notice  (SORN)  under  Docket 
DHS-201 1-0032."’  Under  Docket  DHS- 
201 1-0032,  the  Department  received  a 
comment  that  addres.sed  the  CFATS 
Personnel  Surety  Program  ICR.  The 
comment  did  not  address  the  SORN  or 
other  CFATS  Personnel  Surety  Program 
privacy  issues.  Therefore,  the 
Department  reviewed  the  comment  and 
has  responded  to  the  comment  under 
this  docket  in  concert  with  the  other 
comments  submitted  in  June  2011  to 
OMB  and  tbe  Department  related  to  the 
CFATS  Personnel  Surety  Program  ICR. 

In  June  2011,  the  Department  also 
solicited  comments  for  30  days  about 
the  Notice  of  Proposed  Rulemaking  to 
exempt  the  CFATS  Personnel  Surety 
Program  System  of  Records  from 
portions  of  the  Privacy  Act  under 
Docket  DHS-201 1-0033. Under 
Docket  DHS-201 1-0033,  the 
Department  received  an  additional 
comment  that  addressed  the  CFATS 
Personnel  Surety  Program  ICR.'-*"  While 
the  comment  did  support  Privacy  Act 
exemptions,  the  comment  primarily 
addressed  other  aspects  of  the  CFAT.S 
Personnel  Surety  Program  not  related  to 
privacy  issues.  'Therefore,  the 
Department  reviewed  the  comment  and 
has  responded  to  the  comment  under 


this  docket  as  well  in  concert  with  the 
other  comments  submitted  to  OMB  and 
the  Department  related  to  the  CFATS 
Personnel  Surety  Program  ICR. 

V.  The  Department’s  Methodology  in 
Estimating  the  Burden 

Frequency 

The  Department  will  expect,  unle.ss 
otherwise  noted  in  an  authorized  or 
approved  SSP  or  ASP,  that  high-ri.sk 
chemical  facilities  submit  information, 
under  Option  1  and/or  Option  2,  about 
affected  individuals  in  accordance  with 
the  schedule  outlined  below  in  Table  3. 
Facilities  may  sugge.st  alternative 
schedules  for  Option  1  or  Option  2 
based  on  their  unique  circumstances  in 
their  .SvSPs  or  ASPs.  The  schedule  below 
would  not  apply  to  Option  3.  Schedules 
for  implementing  Option  3.  or 
alternative  .security  measures  other  than 
Option  1  or  Option  2,  could  vary  from 
high-risk  chemical  facility  to  high-risk 
chemical  facility,  as  described  in 
individual  facilities’  SSPs  or  ASPs, 
subject  to  approval  by  tbe  Department. 

The  Department  will  expect  a  high- 
risk  chemical  facility  to  begin 
submitting  information  about  affected 
individuals  under  Option  1  and/or 
Option  2  under  the  schedule  below 
after:  (1)  the  high-risk  chemical  facility 
has  received  a  letter  of  authorization  or 
approval  for  its  SSP  or  ASP  that  directs 
the  high-risk  chemical  facility  to  comply 
with  RBPS  12(ivj;  and  (2)  the  high-risk 
chemical  facility  has  been  notified  that 
the  Department  has  implemented  the 
CFATS  Personnel  Surety  Program. 


FOR  Option  1  and  Option  2  Under  the  CFATS  Personnel  Surety  Program 


T 


Initial  Submission  Of  Af¬ 
fected  Individuals'  Infor¬ 
mation. 


Submission  Of  A  New  Af¬ 
fected  Individual’s  Infor¬ 
mation. 


Tier  1 


I  60  days  after  the  day  i 
l  when  both  conditions  | 
i  are  true: 

j  (1)  DHS  issues  your  facil- 
I  ity  a  letter  of  authoriza- 
I  tion  or  approval  which 
!  directs  you  to  comply 
I  with  RBPS  12(iv),  AND. 

I  (2)  DHS  provides  notifica-  j 
tion  that  it  has  imple-  I 

mented  the  CFATS  Per-  j 
sonnel  Surety  Program.  | 
48  hours  prior  to  access  to  j 
restricted  areas  or  crit-  j 
ical  assets.  I 


Tier  2  | 

- r 

60  days  after  the  day  j 

when  both  conditions  | 

are  true:  I 

(1)  DHS  issues  your  facil¬ 
ity  a  letter  of  authoriza¬ 
tion  or  approval  which 
directs  you  to  comply 
with  RBPS  12(iv),  AND. 

(2)  DHS  provides  notifica¬ 
tion  that  it  has  imple¬ 
mented  the  CFATS  Per¬ 
sonnel  Surety  Program. 

48  hours  prior  to  access  to 
restricted  areas  or  crit-  j 
ical  assets.  i 


Tier  3 


90  days  after  the  day 
when  both  conditions 
are  true; 

(1)  DHS  issues  your  facil¬ 
ity  a  letter  of  authoriza¬ 
tion  or  approval  which 
directs  you  to  comply 
with  RBPS  12{iv),  AND. 

(2)  DHS  provides  notifica¬ 
tion  that  it  has  imple¬ 
mented  the  CFATS  Per¬ 
sonnel  Surety  Program. 

48  hours  prior  to  access  to 
restricted  areas  or  crit¬ 
ical  assets. 


Tier  4 


90  days  after  the  day 
when  both  conditions 
are  true; 

(1)  DHS  issues  your  facil¬ 
ity  a  letter  of  authoriza¬ 
tion  or  approval  which 
directs  you  to  comply 
with  RBPS  12(iv).  AND 

(2)  DHS  provides  notifica¬ 
tion  that  it  has  imple¬ 
mented  the  CFATS  Per¬ 
sonnel  Surety  Program. 

48  hours  prior  to  access  to 
restricted  areas  or  crit¬ 
ical  assets. 


”  For  more  information,  please  see  the  CFAT.S 
Personnel  .Surety  Program  Privacy  Impact 
As.sessment.  dated  May  4.  2011  at  http:// 

WWW. dhs.gov /xlihrary/ansets/privacy /privncy-pia- 
nppd-cfats-ps.pdf. 

"’The  docket  for  the  CFATS  Personnel  Surety 
Program  System  of  Records  Notice  may  be  found  at 


http://t\'ww.regultitions.gov/#!docketnetoiI;l)=DHS- 
201}  0032. 

'’•The  docket  for  the  notice  of  proposed 
rulemaking  to  exempt  portions  of  the  CFATS 
Personnel  Surety  Program  Sy.stem  or  Records  from 
one  or  more  provisions  of  the  Privacy  Act  may  Iw 


found  at  http://www.rfjgiilations.gov/ 
ntdockvtDetaH.rh^DIlS^Ol  1-0033. 

■"’Document  DHS-2()1  l-00.'i;i-0004  is  viewable 
at  http:/ /WWW. regnlnttons.gov / 
tl!docunirntnrtail:D=DIIS-201 1 -0033-0004. 
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Table  3 — Compliance  Schedule  for  Option  1  and  Option  2  Under  the  CFATS  Personnel  Surety  Program — 

Continued 


Tier  1 

:  Tier  2 

Tier  3 

Tier  4 

Submission  Of  Updates  ' 

And  Corrections  To  An 
Affected  Individual’s  In¬ 
formation. 

Submission  Of  Notification 
That  An  Affected  Indi¬ 
vidual  No  Longer  Has 
Access. 

Within  90  days  of  becom¬ 
ing  aware  of  the  need 
for  an  update  or  correc¬ 
tion. 

Within  90  days  of  access 
being  removed. 

'  Within  90  days  of  becom- 
i  ing  aware  of  the  need 

1  for  an  update  or  correc-  | 
i  tion. 

1  Within  90  days  of  access 
'  being  removed. 

Within  90  days  of  becom¬ 
ing  aware  of  the  need 
for  an  update  or  correc¬ 
tion. 

Within  90  days  of  access 
being  removed. 

Within  90  days  of  becom¬ 
ing  aware  of  the  need 
for  an  update  or  correc¬ 
tion. 

Within  90  days  of  access 
being  removed. 

Therefore,  after  evaluating  the  choices 
available  to  the  Department  under 
Question  IB  on  the  Paperwork 
Reduction  Act  Submi.ssion  form 
{Standard  Form-83(i)),2'  the  Department 
believes  that  the  description  of  "Other: 

In  accordance  with  the  compliance 
schedule  or  the  facility  SSP  or  ASP”  is 
the  mo.st  appropriate  choice. 

Affected  Public 

Most  high-risk  chemical  facilities 
regulated  under  CFATS  are  private 
businesses,  or  parts  of  private 
businesses.  Most  people  that  access  the 
restricted  areas  and  critical  assets  of 
high-risk  chemical  facilities  do  so  for 
business  purposes.  Therefore,  after 
evaluating  the  choices  available  to  the 
Department  on  Standard  Form  83(i),  the 
De|)artment  selected  the  description  of 
“Business  or  other  for-profit”  as  the 
most  appropriate  selection  for  this 
proposed  Information  Collection. 

Number  of  Hespondents 

The  number  of  respondents  under  this 
collection  is  the  number  of  affected 
individuals  that  high-risk  chemical 
facilities  or  their  designees  submit 
information  about  in  compliance  with 
KBPS  12(iv).  As  described  more  fully 
below,  for  the  purpose  of  this  notice  the 
number  of  respondents  is  estimated  by 
multiplying: 

•  The  estimated  number  and  types  of 
high-risk  chemical  facilities,  and 

•  The  estimated  number  of  affected 
individuals  at  each  type  of  high-risk 
chemical  facility. 

For  the  purpose  of  this  notice,  the 
Department  e.stimates  the  number  of 
affected  individuals  at  each  type  of 
high-risk  chemical  facility  as  the  sum  of: 

•  The  number  of  unescorted  visitors 
at  each  type  of  high-risk  chemical 
facility,  and 

•  The  number  of  facility  personnel 
and  resident  contractors  at  each  type  of 
high-risk  chemical  facility. 


Number  and  Type  of  High-Risk 
Chemical  Facilities 

In  previous  PRA  Federal  Register 
notices  about  the  CFATS  Personnel 
Surety  Program,  the  Department 
estimated  the  number  and  type  of  high- 
risk  chemical  facilities  by  using  the 
2007  CFATS  Regulatory  Asse.ssment, 
which  e.stablished  a  best  estimate  of 
5,000  high-risk  facilities  for  calculating 
cost  estimates. In  the  2007  CFATS 
Regulatory  As.sessment,  the  Department 
recognized  that  each  chemical  facility  is 
unicpie:  however,  since  it  was 
impractical  to  estimate  costs  for  each 
high-risk  chemical  facility,  the 
Department  created  four  categories  of 
facilities  for  each  tier;  three  categories  of 
facilities  w'here  loss  of  containment  of 
the  chemicals  of  interest  is  the  primary 
concern  and  one  category  of  facilities 
where  theft  and  diversion  of  chemicals 
is  the  primary  concern.  Specifically, 

•  Group  A  includes  open  facilities 
with  100  or  more  employees  where  loss 
of  containment  is  the  primary  concern. 
These  facilities  are  assumed  to  have  five 
security  entrances  for  the  purpose  of  the 
cost  analysis. 

•  Group  B  includes  open  facilities 
with  99  or  fewer  employees  where  loss 
of  containment  is  the  primary  concern. 
In  addition,  facilities  that  store 
anhydrous  ammonia  for  commercial 
refrigeration  in  outdoor  vessels  are  also 
considered  “open”  for  the  purpose  of 
this  analysis  because  it  is  the  outdoor 
storage  that  requires  protection.  These 
facilities  are  assumed  to  have  two 
security  entrances  for  the  purpose  of  the 
cost  analysis. 

•  Group  C  facilities  are  enclosed 
facilities  where  loss  of  containment  is 
the  primar)'  concern  (i.e.,  warehouses, 
enclosed  manufacturing  sites)  that 
manufacture,  process,  use,  store  and/or 
distribute  chemicals.  The  Department 
did  not  segment  enclosed  facilities  by 
size  because  the  same  degree  of 


variation  between  a  largo  open  facility 
(i.e.,  a  2,000-acre  petrochemical 
complex)  and  a  small  open  3-5-acro 
facility  does  not  exist.  'I’hese  facilities 
are  a.ssumed  to  have  one  security 
tmtrance  for  the  purpose  of  the  cost 
analysis. 

•  Theft/Diversion  facilities  are 
typically  merchant  wholesalers  (often 
called  chemical  distributors),  chemical 
manufacturers,  or  otTier  manufacturers 
that  manufacture,  process,  use,  store  or 
distribute  chemicals  that  could  be  the 
target  of  theft  and  divtirsion.  The  theft 
of  chemicals  could  include  theft  of 
portable  containers  by  employees, 
visitors  or  adversaries.  The  diversion  of 
chemicals  involves  what  often  looks  like 
a  legitimate  tran.saction  where  an 
adversary,  impersonating  a  legitimate 
customer,  purcha.ses  chemicals  that 
could  later  be  turned  into  weapons. 
These  facilities  are  assumed  to  haye  one 
security  entrance  for  the  purposes  of 
cost  analysis. 

For  the  purpo.se  of  this  notice,  the 
Department  updated  the  number  and 
type  of  high-risk  chemical  facilities 
estimated  in  the  2007  CFATS 
Regulatory  Assessment.  The  updated 
analysis,  hereafter  referred  to  as  the 
2012  CFATS  Personnel  Surety  Program 
Analysis,  determined  the  high-ri.sk 
chemical  facility  count  for  each  of  the 
16  model  facility  categories  identified  in 
the  2007  Regulatory  Assessment  by 
analyzing  high-risk  chemical  facilities 
designated  with  a  final  tier  under 
CFATS  as  of  August  2012.  A 
comparison  of  the  number  of  high-risk 
chemical  facilities,  estimated  by  the 
2007  CFATS  Regulatory  Assessment,  to 
the  number  of  high-risk  chemical 
facilities  identified  within  the  2012 
CFATS  Personnel  Surety  Program 
Analysis  is  presented  in  Table  4. 


A  blank  copy  of  Standard  Form  8.3(i)  may  be  See  CFATS  Regulatory  Asses.sment  Section  5.1 

found  at  http://www.whitehouse.gov/sitesfdefauh/  (April  1.  2007),  http://y\'ww.regulations.gov/ 

fiIes/omb/inforeg/H3i-fill.pdf.  #!docunwntDetail:D=DHS-2()06-<)073-01 1 6. 
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Table  4 — Number  of  Facilities  in  Each  Model  Facility  Category 


!  2012  CFATS 


Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 


1  Group  A 
1  Group  B 
1  Group  C 

1  Theft  . 

2  Group  A 
2  Group  B 
2  Group  C 

2  Theft  .... 

3  Group  A 
3  Group  B 
3  Group  C 

3  Theft  .... 

4  Group  A 
4  Group  B 
4  Group  C 
4  Theft  .... 

Total . 


2007  CFATS 
regulatory 
assessment 

personnel 
surety 
program 
analysis 
(raw  data) 

81 

4 

89 

6 

24 

10 

6 

93 

166 

8 

64 

i  16 

80 

1  ^5 

189 

400 

315 

22 

438 

33 

329 

66 

718 

935 

242 

72 

690 

190 

599 

13 

970 

1,683 

5,000 

3,566 

As  of  August  2012,  3,566  high-risk 
chemical  facilities  received  a  final  tier 
determination.  For  the  purpose  of  this 
notice,  the  Department  estimates  that 
CFATS  will  regulate  approxin\ately 
4,000  high-risk  chemical  facilities. 


Therefore,  the  Department  normalized 
the  number  of  facilities  in  each  model 
facility  category  to  4,000  facilities  by 
multiplying  the  number  of  high-risk 
chemical  facilities  in  each  category  by  a 
factor  of  1.22.23  The  2012  CFATS 


Personnel  Surety  Program  Analysis 
revised  (i.e.,  normalized)  high-risk 
chemical  facility  count  is  compared  to 
the  2007  CFATS  Regulatory  -Asse.ssment 
high-risk  chemical  facility  count,  by 
model  facility  category,  in  Table  5. 


Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 

Tier 


Table  5— Number  of  High-Risk  Chemical  Facilities  in  Each  Model  Facility  Category 

[Normalized  to  4,000  facilities) 


2012  CFATS 


1  Group  A 
1  Group  B 
1  Group  C 

1  Theft  . 

2  Group  A 
2  Group  B 
2  Group  C 

2  Theft  . 

3  Group  A 
3  Group  B 
3  Group  C 

3  Theft  .... 

4  Group  A 
4  Group  B 
4  Group  C 
4  Theft  .... 

Total . 


personnel 
surety 
program 
analysis 
i  (normalized) 


81 

4 

89 

7 

24 

11 

6 

104 

166 

9 

64 

18 

80 

17 

189 

449 

315 

25 

438 

37 

329 

74 

718 

1,049 

242 

81 

690 

213 

599 

15 

970 

1,888 

5,000 

4,000 

2007  CFATS 
regulatory 
assessment 


In  addition  to  the  reduction  in  the 
total  number  of  regulated  facilities,  a 
comparison  of  the  2007  CFATS 
Regulatory  Assessment  and  the  2012 
CFATS  Personnel  Surety  Program 


The  factor  of  1.22  was  used  fiecause  (4,000 
facilities/3566  facilities)  =  1.22. 


Analysis  identifies  one  other  key 
difference.  In  the  original  2007  CFATS 
Regulatory  Assessment,  conducted  prior 
to  implementation  of  the  CFATS 
Program,  the  Department  assumed  that 


38  percent  of  all  high-risk  chemical 
facilities  would  be  regulated  due  to  the 
risk  that  one  or  more  chemicals  could  be 
subject  to  theft  or  diversion  for  purposes 
of  creating  an  explosion  or  producing  an 
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improvised 'explosive  devtce^-Howcver. 
the  2012  CFATS  Personnel  Surety 
Program  Analysis  found  that  87  percent 
of  ail  currently  regulated  CFATS  high- 
risk  chemical  facilities  are  regulated  due 
to  the  risk  that  a  chemical  could  be 
subject  to  theft  or  diversion  for  purposes 
of  creating  an  explosion  or  producing  an 
improvised  explosive  device.  For  the 
purpose  of  this  notice,  the  Department 
used  the  number  and  type  of  bigb-risk 
chemical  facilities  in  each  facility 
category  estimated  through  the 
normalized  2012  CFATS  Per.sonnel 
Surety  Program  Analysis  because  the 
distribution  of  facility  type  (i.e.,  facility 
count)  is  based  upon  actual  historical 
data. 

Estimated  Number  of  Affected 
Individuals  at  Each  Type  of  High-Risk 
C^hemical  Facility — Unescorted  Visitors 
With  Access  to  Restricted  Areas  or 
Critical  Assets 

During  the  30-day  comment  period 
after  the  Department  submitted  tbe 
previous  CFATS  Personnel  Surety 
Program  ICR  to  OMB  in  June  2011,  the 
American  Chemistry  Council  (ACC) 
provided  a  detailed  burden  cost 


assessment  to  tbe  Department  that 
included  assumptions  on  visitors. 2-* 
Specifically,  the  ACC  provided  the 
Department  with  an  estimate  on  the 
number  and  turnover  of  frequent  and 
infrequent  visitors  at  high-risk  chemical 
facilities. 

ACC’s  analysis  suggests  that  1,200 
total  visitors  per  year  should  be 
expected  at  large  open  manufacturing 
facilities  that  align  with  Group  A  (Tier 
1  through  4)  model  facility  categories; 
300  visitors  each  at  .small  open 
manufacturing  facilities  (Group  B  model 
facility  categories.  Tier  1  through  4)  and 
enclosed  manufacturing  facilities 
(Group  C  model  facility  categories.  Tier 
1  through  4);  and  .50  visitors  expected  at 
theft/diversion  model  facilities  (Tier  1 
through  4).  ACC  estimated  an  annual 
turnover  rate  of  71  percent  for  frequent 
visitors  (e.g.,  delivery  personnel)  and  an 
annual  turnover  rate  of  20  percent  for 
infrequent  visitors  that  only  visit  the 
facility  once  or  twice  a  year  (e.g., 
corporate  auditors).  Frequent  and 
infrequent  visitors  were  expected  to 
compo.se  equal  volume  of  traffic  at  high- 
risk  chemical  facilities.  ACC  also 
assumed  that  all  visitors  count  towards' 


tinj  Aumber of  affected  individuals.. 
However,  bigh-risk  cbemical  facilities 
will  only  be  responsible  for  submitting 
information  for  unescorted  visitors  with 
access  to  restricted  areas  or  critical 
assets.  The  Department  does  not  expect 
high-risk  chemical  facilities  to  allow 
large  numbers  of  visitors  to  have 
unescorted  access  to  restricted  areas  or 
critical  assets.  As  a  general  matter,  the 
Department  does  not  believe  it  to  be 
likely  that  many  higb-risk  chemical 
facilities  will  propo.se  in  their  SSPs 
under  CFATS  to  allow  large  numbers  of  • 
visitors  to  have  unescorted  access  to  the 
restricted  areas  and  critical  assets  of 
high-risk  chemical  facilities  because 
then  the.se  visitors  would  be  subject  to 
all  four  types  of  background  checks 
listed  in  RBP.S  12.  However,  for  the 
purpose  of  o.stimating  the  potential 
burden  this  information  collection 
could  impose,  the  Department  has 
determined  that  it  is  appropriate  to 
include  ACC’s  conservative 
assumptions  about  frequent  and 
infrequent  visitors  and  treat  them  all  as 
unescorted  visitors.  Table  6  provides  tbe 
Department’s  estimated  number  of 
visitors. 


Table  6 — Estimate  of  Unescorted  Visitors  With  Access  to  Restricted  Areas  or  Critical  Assets 


- ' 

Infrequent 

visitors 

A 

Frequent 

visitors 

B 

Infrequent 

visitor 

annual 

turnover 

(20%) 

C* 

Frequent 

visitor 

annual 

turnover 

(71%) 

D** 

Unescorted 
visitor  annual 
turnover 

E  =  C  +  D 

Unescorted 
visitor  estimate 

A  +  B  +  E 

Tier  1  Group  A  . 

600 

600 

120 

426 

546 

1,746 

Tier  1  Group  B  . 

150 

150 

30 

107 

137 

437 

Tier  1  Group  C . 

150 

150 

30 

107 

137 

437 

Tier  1  Theft  . 

25 

25 

5 

18 

23 

73 

Tier  2  Group  A  . 

600 

•600 

120 

426 

546 

1,746 

Tier  2  Group  B  . 

150 

150 

30 

107 

137 

437 

Tier  2  Group  C . 

150 

150 

30 

107 

137 

437 

Tier  2  Theft  . 

25 

25 

5 

18 

23 

73 

Tier  3  Group  A . 

600 

600 

120 

426 

546 

1,746 

Tier  3  Group  B . 

150 

150 

30 

107 

137 

437 

Tier  3  Group  C . 

150 

150 

30 

107 

137 

437 

Tier  3  Theft  . 

25 

25 

5 

18 

23 

73 

Tier  4  Group  A . 

600 

600 

120 

426 

546 

1,746 

Tier  4  Group  B  . 

150 

150 

30 

107 

137 

437 

Tier  4  Group  C . 

150 

150 

30 

107 

137 

437 

Tier  4  Theft  . 

25 

CVI 

5 

18 

23 

73 

*C  =  Ax0.20.  **D  =  Bx0.71. 


Estimated  Number  of  Affected 
Individuals  at  Each  Type  of  High-Risk 
Chemical  Facilities — Facility  Personnel 


^■♦This  cost  estimate  has  been  posted  to  Docket 
DHS-201 2-0061,  which  may  be  accessed  through 
the  Federal  eKulemaking  Portal  at 
wwiiv. regulations. gov. 


With  Access  to  Re.stricted  Areas  or 
Critical  Assets 
The  2007  CFATS  Regulatory 
Assessment  also  provided  an  estimate  of 


See  CFATS  Regulatory  Asse.ssmenI  Section 
6  .3.7,  Table  15  (April  1,  2007),  http://www. 
regulations. gov/tHdocumentDetail  :D=nHS-2006- 
007.3-01  If). 


full  time  employees  and  resident 
contractors  for  the  16  model  facility 
categories,  as  shown  in  Table  7.'^'' 
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Table  7—2007  CFATS  REGULATORY  ASSESSMENT  ESTIMATE  OF  NUMBER  OF  FULL  TIME  EMPLOYEES  AND  RESIDENT 

..  Contractors 


■ 

Number  of 
full  time 
employees  per 
facility 

A 

Resident 
contractors 
per  facility 
(as  percent  of 
full  time  em¬ 
ployees) 

B 

Resident 
contractors 
per  facility 

C* 

20%  Annual 
turnover 
(full  time 
employees 
and  resident 
contractors 
per  facility) 

D** 

Number  of 
full  time 
employees 
and  resident 
contractrs 
per  facility 
(including  20% 
annual 
tuiTKiver) 

A  +  C  +  D 

Tier  1  Group  A . 

391 

30 

117 

102 

610 

Tier  1  Group  B  . 

35 

20 

7 

8 

50 

Tier  1  Group  C . 

152 

10 

15 

33 

200 

Tier  1  Theft  . 

35 

10 

4 

8 

47 

Tier  2  Group  A  . 

279 

30 

84 

73 

436 

Tier  2  Group  B . 

34 

20 

7 

8 

49 

Tier  2  Group  C . 

317 

10 

32 

70 

419 

Tier  2  Theft  . 

35 

10 

4 

8 

47 

Tier  3  Group  A . 

487 

30 

146 

127 

760 

Tier  3  Group  B . 

47 

20 

9 

11 

67 

Tier  3  Group  C . 

310 

10 

31 

68 

409 

Tier  3  Theft  . 

35 

10 

4 

8 

47 

Tier  4  Group  A  . 

283 

30 

85 

74 

442 

Tier  4  Group  B . 

139 

20 

28 

33 

200 

Tier  4  Group  C . 

201 

10 

20 

44 

265 

Tier  4  Theft  . 

35 

10 

4 

8 

47 

Total  . . 

n/a 

n/a 

n/a 

n/a 

n/a 

•C  =  A  X  B,  **D  =  (A  +  C)  X  0.20. 


In  the  June  2011  ICR,  the  Department 
updated  the  estimate  of  employees  and 
resident  contractors  in  the  2007  CFATS 
Regulatory  Assessment  in  respon.se  to  a 
survey  submitted  by  the  American  Fuel 


and  Petrochemical  Manufacturers 
during  the  30  day  comment  period 
associated  with  the  previous  CFATS 
Personnel  Surety  Program  ICR.^^ 
Specifically,  the  Department  increased 


the  estimated  number  of  full  time 
employees/contractors  in  Group  A 
facilities  by  5,  as  shown  in  Table  8. 


Table  8 — Revised  2007  CFATS  Regulatory  Assessment  Estimate  of  Number  of  Full  Time  Employees  and 

Resident  Contractors 


1 

1 

i 

i 

i 

1 

j 

Number  of 
full  time  I 

employees 
per  facility  | 

1 

A 

Resident 
contractors 
per  facility  1 
(as  percent  of  | 
full  time 
employees)  j 

Resident 
contractors 
per  facility 

C* 

20%  Annual  i 
turnover  1 

(full  time  1 
employees  1 
and  resident  i 
contractors  j 
per  facility)  j 

! 

i 

D** 

Number  of 
full  time 
employees 
and  resident 
contractors 
per  facility 
(including  20% 
annual 
turnover) 

A  +  C  +  D 

Tier  1  Group  A  . 

1,955 

30 

587 

508 

3,050 

Tier  1  Group  B  . 

35 

20 

7 

I  ®i 

50 

Tier  1  Group  C . 

152 

1  10 

15 

33 

201 

Tier  1  Theft  . 

35 

10 

4 

8 

46 

Tier  2  Group  A  . 

1,395 

30 

419 

363 

!  2,176 

Tier  2  Group  B  . 

34 

20 

7 

8 

!  49 

Tier  2  Group  C . 

317 

10 

32 

i 

i  418 

Tier  2  Theft  . 

35 

10 

4 

8 

i  46 

Tier  3  Group  A  . 

2,435 

30 

731 

i  633 

i  3,799 

Tier  3  Group  B  . 

47 

20 

9 

11 

1  68 

Tier  3  Group  C . 

310 

10 

31 

68 

!  409 

Tier  3  Theft  . 

35 

10 

4 

8 

1  46 

Tier  4  Group  A  . .T 

1,415 

30 

425 

368 

1  2,207 

Tier  4  Group  B  . .* 

139 

20 

28 

33 

1  200 

^"The  American  Fuel  and  Petrochemical 
Manufacturers  i.s  the  name  of  the  former  National 
Petrochemical  &  Refiners  Association,  whose 


comment  may  be  found  at  http://www. regulations. 
gov/1t!documentDe1ail:D=DHS-2009-0026  0029. 


See  Response  To  Comments  Received  During 
30  Day  Cx>mment  Period:  New  Information 
Collection  Request  1670-NEW,  76  FR  34720.  34725 
(June  14.  2011). 


T 
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Table  8— Revised  2007  CFATS  Regulatory  Assessment  Estimate  of  NuMB6Rf*0F  Full  Time  Employees  and 

Resident  Contractors— Continued 


i 

i 

Number  of  1 
full  time  1 

employees 
per  facility  1 

A 

Resident 
contractors 
per  facility 
(as  percent  of 
full  time  . 

employees) 

i 

!  B 

! 

Resident 
contractors 
per  facility 

!  C* 

20%  Annual 
turnover 
(full  time 
employees 
and  resident 
contractors 
per  facility) 

D” 

Number  of 
full  time 
employees 
and  resident 
contractors 
per  facility 
(including  20% 
annual 
turnover) 

A  -h  C  -t-  D 

Tier  4  Group  C . 

201 

10 

1  20 

44 

265 

Tier  4  Theft  . 

35 

10 

^  4 

8 

46 

Total  . 

n/a 

j  n/a 

1  n/a 

1  n/a 

n/a 

‘C  =  A  X  B,  **D  =  (A  +  C)  xO.20. 


In  addition  to  submitting  comments 
on  the  Department’s  June  2011 
estimated  burden  about  unescorted 
visitors.  ACC’,  also  suggested  that  80 
percent  of  employees/resident 
contractors  have  access  to  restricted 
areas  and/or  critical  assets  at  Group  A, 


B  and  C  facilities  and  only  18  percent 
of  employees/resident  contractors  have 
access  to  theft/diversion  facilities.  To 
provide  an  additional  estimate  of  the 
number  of  respondents  the  Department 
applied  this  ACC’,  assumption  to  the 
revised  2012  CFATS  Personnel  Surety 


Program  Analysis.  The  resulting 
estimate,  referred  to  as  the  “Adjusted 
June  201 1  ICR  Estimate  of  the  Number 
of  Full  Time  Employees  and  Resident 
Contractors’’  is  shown  in  Table  9. 


Table  9— Adjusted  June  2011  ICR  Estimate  of  the  Number  of  Full  Time  Employees  and  Resident 

Contractors 


Number  of  full 
time 

employees  per 
facility 

Resident 
contractors  per 
facility  (as  per¬ 
cent  of  full 
time  employ¬ 
ees) 

Resident 
contractors  per 
facility 

20%  annual 
turnover 
(full  time 
employees 
and  resident 
contractors  per 
facility) 

Number  of  full 
time  employ¬ 
ees  and  resi¬ 
dent  contrac¬ 
tors  per  facility 
(including  20% 
annual  turn- 
overj 

ACC’S  esti¬ 
mate  of  full 
time  employ¬ 
ees  and  con¬ 
tractors  with 
access  to  re¬ 
stricted  areas 
or  critical  as- 

Number  of  full 
time  employees 
and  resident  con¬ 
tractors  per  facil¬ 
ity  with  access  to 
restricted  areas 
or  critical  assets 
(including  20% 

sets  (percent) 

annual  turnover) 

A 

B 

C* 

1  D- 

A  C  -r  D 

E 

(A  -1-  C  D)  X  E 

Tier  1  Group  A  . 

1,955 

30 

587 

508 

3,050 

80 

2,440 

Tier  1  Group  B  . 

35 

20 

7 

8 

50 

80 

40 

Tier  1  Group  C  . 

152 

10 

15 

33 

201 

80 

161 

Tier  1  Theft  . 

35 

10 

4 

8 

46 

15 

7 

Tier  2  Group  A  . 

1,395 

30 

419 

363 

2,176 

80 

1,741 

Tier  2  Group  B  . 

34 

20 

7 

8 

49 

80 

39 

Tier  2  Group  C . 

317 

10 

32 

70 

418 

80 

335 

Tier  2  Theft  . 

35 

10' 

4 

8 

46 

15 

7 

Tier  3  Group  A  . 

2,435 

30 

731 

633 

3,799 

80 

3,039 

Tier  3  Group  B  . 

47 

20 

9 

11 

68 

80 

54 

Tier  3  Group  C  . 

310 

10 

31 

68 

409 

80 

327 

Tier  3  Theft  . 

35 

10 

4 

8 

46 

15 

7 

Tier  4  Group  A  . 

1,415 

30 

425 

368 

2,207 

80 

1.766 

Tier  4  Group  B  . 

139 

20 

28 

33 

200 

80 

j  160 

Tier  4  Group  C . 

201 

'10 

20 

44 

265 

80 

1  212 

Tier  4  Theft  . 

35 

10 

4 

8 

46 

15 

1 _ ^ 

Total  . 

n/a 

n/a 

n/a 

n/a 

1  n/a 

n/a 

j  n/a 

*C  =  A  X  B.  “D  =  (A  +  C)  X  0.20. 


For  the  purpose  of  this  notice,  the 
Department  also  evaluated  whether  or 
not  the  2007  CE’ATS  Regulatory 
Assessment  should  continue  to  he  the 
basis  for  the  estimate  of  full  time 
employees  and  resident  contractors.  To 
provide  an  additional  estimate  of  the 
number  of  respondents,  the  2012 


CFA'l'S  Personnel  Surety  Program 
Analysis  analyzed  actual  information 
submitted  by  high-risk  chemical" 
facilities  in  response  to  Top-Senten 


Question  Q:1.45— 400.^’*  Based  upon  the 


^®Q:l  45— 400  rtifers  to  the  specific;  question 
referenc;e  nuinlxcr  in  the  online  Top-Screen 
application  which  is  not  available  to  the  gctneral 
public.  However,  the  exact  text  of  the  que.stion  is 
available  on  page  20  of  the  C.SAT  Top-Screen 
Survey  Application  User  Guide  vl.99  in  the  row 
entitled,  “Number  of  Full  Time  Kinployees.”  ,See 


^“Top-.Screen  is  defined  at  t>  GFR  27. 105. 


Federal  Register/ Vol.  78,  No.  56 /Friday,  March  22,  2013 /Notices 


17693 


submitted  information,  the  Department  and  resident  contractors  by  each  model 
was  able  to  estimate  full  time  employees  facility  category,  as  shown  in  Table  10. 


Table  10—2012  CFATS  Personnel  Surety  Program  Analysis’  Estimate  of  the  Number  of  Full  Time 

Employees  and  Resident  Contractors 


\ 

i 

1 

1 

j 

i 

1 

Response  tp 
top  screen 
question 
0:1.45-400 

A 

— 1 
i 

Resident 
contractors  per 
facility  (as  per¬ 
cent  of  full 
time  employ¬ 
ees) 

Resident 
contractors  \ 
per  facility 

20%  Annual 
turnover 
(full  time 
employees 
and  resident 
contractors 
per  facility) 

B 

Number  of 
full  time 
employees 
and  resident 
contractors 
per  facility 
(including  20% 
annual 
turnover) 

A  +  B 

Tier  1  Group  A  . 

599 

120 

719 

Tier  1  Group  B  . 

36 

7 

43 

Tier  1  Group  C . 

300 

60 

360 

Tier  1  Theft  . 

653 

131 

783 

Tier  2  Group  A . 

222 

44 

267 

Tier  2  Group  B  . 

30 

6 

36 

Tier  2  Group  C  . 

489 

98 

587 

Tier  2  Theft  . 

416 

*  N/A 

83 

499 

Tier  3  Group  A  . 

594 

Top  Screen  Question  01:1.45* 

119 

713 

Tier  3  Group  B  . 

33 

400  incorporates  estimate  of 

7 

39 

Tier  3  Group  C  . ; . 

188 

resident  contractors 

38 

225 

Tier  3  Theft  . 

233 

47 

279 

Tier  4  Group  A  . 

737 

147 

884 

Tier  4  Group  B  . 

17 

3 

20 

Tier  4  Group  C . 

175 

85 

211 

Tier  4  Theft  . 

195 

39 

234 

Total . 

n/a 

n/a 

n/a 

*  In  question  Top  Screen  Question  Q.1. 45-400,  facilities  provide  both  full  time  employees  and  resident  contractors. 


Table  11  compares  the  estimates  of  Regulatory  Assessment;  (2)  ICR  of  Full  Time  Employees  and  Resident 

full  time  employees  and  resident  submitted  in  June  of  2011;  (3)  adjusted  Contractors;  and  (4)  2012  CFATS 

contractors  in  the:  (1)  2007  CFATS  June  2011  ICR  Estimate  of  the  Number  Personnel  Surety  Program  Analysis. 

Table  11— Average  Number  of  Full  Time  Employees  and  Contractors  per  Facility  by  Model  Facility 

Category 


1 

2007  CFATS 
regulatory 
assessment 

Estimate  used 
in  June  201 1 
ICR 

June  201 1 

ICR  (adjusted 
with  ACC's 
assumption 
on  facility 
personnel 
with  access 
to  restricted 
areas  or  crit-  ' 
ical 

assets) 

Tier  1  Group  A . 

610 

3,050 

2,440 

Tier  1  Group  B  . 

50 

50 

40 

Tier  1  Group  C . 

200 

201 

161 

Tier  1  Theft  . .' . 

47 

46 

7 

Tier  2  Group  A  . . . 

436 

2,176 

1,741 

Tier  2  Group  B . 

49 

49 

39 

Tier  2  Group  C . 

419 

418 

335 

Tier  2  Theft  . 

47 

46 

7 

Tier  3  Group  A  . 

760 

3,799 

3,039 

Tier  3  Group  B . 

67 

68 

54 

Tier  3  Group  C . 

409 

409 

327 

Tier  3  Theft  . . . 

47 

46 

7 

Tier  4  Group  A . 

442 

2,207 

1,766 

Tier  4  Group  B . 

200 

200 

160 

Tier  4  Group  C . 

265 

265 

212 

2012  CFATS 
personnel 
surety 
program 
analysis 


719 

43 

360 

783 

267 

36 

587 

499 

713 

39 

225 

279 

884 

20 

211 


http:/ /WWW. dhs.gov/xlihrary/assets/ 
chewsec_csat1opscroetwnersmanual.pdf. 
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Table  11— Average  Number  of  Full  Time  Employees  and  Contractors  per  Facility  by  Model  Facility 

Category — Continued 


1 

2007  CFATS  i 
regulatory  | 
assessment  1 

1 

Estimate  used 

1  in  June  201 1 

I  ICR 

t 

June  2011  ! 

ICR  (adjusted  1 
with  ACC’s  1 
assumption  I 
on  facility 
personnel 
with  access 
to  restricted 
areas  or  crit¬ 
ical 

assets) 

2012  CFATS 
personnel 
surety 
program 
analysis 

1 

i 

Tier  4  Theft  . 

47 

46 

7 

1 

j  234 

When  evaluating  the  reasonable 
alternatives  (see  next  section)  to 
estimate  the  total  number  of 
respondents,  the  Department  did  not 
consider  alternatives  that  used  an 
assumption  about  the  full  time 
employees  and  resident  contractors 
estimates  from  the  2007  CFATS 
Regulatory  Assessment  or  the  estimate 
in  the  June  201 1  ICR. 

Rather,  when  evaluating  the 
reasonable  alternatives  to  estimate  the 
total  number  of  respondents  (see  the 
next  section  of  this  document  for  this 
evaluation),  the  Department  opted  to 
use  the  best  available  industry 
estimates,  as  well  as  actual  historical 
data  collected  directly  from  high-risk 
chemical  facilities,  to  estimate  the  fidl 
time  employees  and  resident 
contractors.  Namely: 

(1)  The  adjusted  June  2011  IC^R 
e.stimate  of  full  time  employees  and 
resident  contractors,  and 


(2)  The  estimate  of  full  time 
employees  and  resident  contractors  in 
the  2012  CFATS  Personnel  Surety 
Program  Analysis. 

Summary  of  Alternatives  To  Estimate 
the  Number  of  Respondents 

As  mentioned  above,  for  the  purpose 
of  this  notice  the  number  of  respondents 
is  estimated  by  multiplying: 

•  The  number  and  type  of  high-risk 
chemical  facilities,  and 

•  The  number  of  affected  individuals 
at  each  type  of  high-risk  chemical 
facility. 

For  the  purpose  of  this  notice,  the 
Department  estimates  the  number  of 
affected  individuals  at  each  type  of 
high-risk  chemical  facility  as  the  sum  of: 

•  The  number  of  unescorted  visitors 
at  each  type  of  high-risk  chemical 
facility,  and 


•  The  number  of  facility  personnel 
and  resident  contractors  at  each  type  of 
high-risk  chemical  facility. 

In  light  of  the  data  subrnittrjd  by 
commenters  and  the  Department’s  own 
analysis,  three  alternatives  for  the  total 
number  of  respondents  were  considered 
by  the  Department. 

First,  the  total  number  of  respondents 
is  based  on: 

a.  the  number  and  type  of  high-risk 
chemical  facilities  assumed  in  the  2012 
CFATS  Personnel  Surety  Program 
Analysis; 

b.  the  ACC’s  estimates  about 
unescorted  visitors:  and 

c.  the  adjusted  June  2011  ICR  estimate 
of  the  number  of  fvdl  time  employees 
and  resident  contractors. 

This  alternative  results  in  an  estimate 
of  an  initial  tf72,584  respondents  with 
an  annual  turnover  of  290,459 
respondents.  See  Table  12. 


Table  12— Estimate  of  Number  of  Respondents— Alternative  1 


• 

Number  of 
full  time 
employees 
and  resident 
contractors 
CFATS 
personnel 
surety 
program 
ICR 

withdrawn  in 
July  of  2012 
(including 
20%  annual 
turnover) 
(Table  8) 

A 

Estimate  of 
full  time 
empbyees 
and 

contractors 
with  access 
to  restricted 
areas  or 
critical 
assets 
(percent) 

B 

Full  time 
employees 
and  resident 
contractors 
CFATS  per¬ 
sonnel  sur¬ 
ety  program 
ICR  with¬ 
drawn  in 
July  of  2012 
with  esti¬ 
mates  of 
percentage 
of  employ¬ 
ees/resident 
contractors 
with  re¬ 
stricted  area 
and/or  crit¬ 
ical  asset 
access 
(Table  9) 

A 

ACC 

Unescorted 
Visitor 
Estimate 
(including 
71%  turn¬ 
over  for  fre¬ 
quent  visi¬ 
tors,  20% 
turnover  for 
infrequent 
vistors) 
(Table  6) 

B 

Number  of 
facilities 
(Table  5) 

C 

Number  of 
initial 

respondents 
(include 
20%  annual 
turnover) 

(A  4  B)  X  C 

CFATS 

personnel 

surety 

program 

withdrawn  in 
July  of  2011 
20%  annual 
turnover 
(Table  9) 

D 

ACC 

unescorted 
visitors 
annual 
turnover 
(Table  6) 

E 

Annual 

respondent 

turnover 

(D  4  E)  X  C 

Tier  1  Group  A  . 

3,050 

80 

2,440 

1,746 

4 

18,781 

508 

546 

4,730 

50 

80 

40 

437 

7 

3  209 

8 

137 

975 

Tier  1  Group  C  . 

201 

80 

161 

437 

11 

6,697 

33 

137 

1,906 

Tier  1  Theft . 

46 

15 

7 

73 

104 

8,312 

8 

23 

3,177 

Tier  2  Group  A  . 

2,176 

80 

1,741 

1,746 

9 

31,291 

363 

546 

8,154 

Tier  2  Group  B  . 

49 

80 

39 

437 

18 

8,537 

8 

137 

2,596 

Tier  2  Group  C  . . 

418 

80 

335 

437 

17 

i  12.977 

70 

137 

3,470 

Tier  2  Theft . 

46 

!  15 

7 

73 

449 

I  35,751 

8 

23 

13,662 

Tier  3  Group  A  . 

1  3,799 

!  80 

3,039 

I  1 ,746 

25 

I  118,079 

633 

546 

29,097 

Tier  3  Group  B  . 

1  68  1  80 

54 

437 

!  37 

!  18,162 

11 

137 

5,470 
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Table  12— Estimate  of  Number  of  Respondents— Alternative  1— Continued 


Tier  3  Group  C 

Tier  3  Theit . 

Tier  4  Group  A 
Tier  4  Group  B 
Tier  4  Group  C 
Tier  4  Theft . 

Total  . 


Number  of 
full  lime 
employees 
and  resident 
contractors 
CFATS 
personnel 
surety 
program 
ICR 

withdrawn  in 
July  of  2012 
(including 
!  20%  annual 
turnover) 
(Table  8) 


409 

46 

2,207 

200 

265 

46 


Estimate  of 
full  time 
employees 
and 

contractors 
with  access 
to  restricted 
areas  or 
critical 
assets 
(percent) 


n/a 


Full  time 
employees 
and  resident 
contractors 
CFATS  per¬ 
sonnel  sur¬ 
ety  program 
ICR  with¬ 
drawn  in 
July  of  2012 
with  esti¬ 
mates  of 
percentage 
of  employ¬ 
ees/resident 
contractors 
with  re¬ 
stricted  area 
and/or  crit¬ 
ical  asset 
access 
(Table  9) 


327 

7 

1,766 

160 

212 

7 

- 1 

n/a 


ACC 

Unescorted 
Visitor 
Estimate 
(including 
71%  turn¬ 
over  for  fre¬ 
quent  visi¬ 
tors,  20% 
turnover  for 
infrequent 
vistors) 
(Table  6) 


437 

73 

1,746 

437 

437 

73 

n/a 


Number  of 
facilities 
(Table  5) 


74 

1,049 

81 

213 

15 

1,888 

4,000 


Number  of 
initial 

respondents 
(include 
20%  annual 
turnover) 


(A  -r  B)  X  C 

56,550 

83,568 

283,632 

127,156 

9,460 

150,422 

972,584 


CFATS 

personnel 

surety 

program 

ICR 

withdrawn  in 
July  of  2C 11 
20%  annual 
turnover 
(Table  9) 


68 

8 

368 

33 

44 

8 

n/a 


ACC 

unescorted 
visitors 
annual 
turnover 
(Table  6) 


137 

23 

546 

137 

137 

23 


n/a 


Annual  . 
respondent 
turnover 


(D  -r  E)  X  C 


15,154 

31,936 

73,809 

36,201 

2,635 

57,484 

290,459 


Second,  the  total  number  of 
respondents  is  based  on; 

a.  The  number  and  type  of  high-risk 
chemical  facilities  a.s.suined  in  the  2012 
CFATS  Personnel  Surety  Program 
Analysis; 

b.  The  AC'C’s  estimates  about 
unescorted  visitors; 


c.  The  number  of  full  time  employees 
and  resident  contractors  estimated  by 
the  2012  CF’ATS  Personnel  Surety 
Program  Analysis;  and 

d.  ACC’s  estimate  of  the  percentage  of 
resident  employees  and  contractors  u'ith 


access  to  restricted  areas  or  critical 
assets. 

This  alternative  results  in  an  e.stimate 
of  an  initial  896,286  respondents  with 
an  annual  turnover  of  .393,519 
respondents.  See  Table  13. 


Table  13— Estimate  of  Number  of  Respondents— Alternative  2 


2012 

CFATS  per¬ 
sonnel  sur¬ 
ety  program 
analysis  av¬ 
erage  num¬ 
ber  of  full 
time  em¬ 
ployees  and 
contractors 
(including 
20%  turn¬ 
over)  (Table 
10) 

A 

Estimate  of 
full  time  em¬ 
ployees  and 
contractors 
with  access 
to  restricted 
areas  or 
critical  as¬ 
sets  (per¬ 
cent) 

B 

Average 
number  of 
full  time  em¬ 
ployees  and 
contractors 
(including 
20%  turn¬ 
over) 

(A  X  B)  =  C 

“I 

ACC 

unescorted 
visitor  esti¬ 
mate  (in¬ 
cluding  71% 
turnover  for 
frequent 
visitors, 
20%  turn¬ 
over  for  in¬ 
frequent 
visitors) 
(Table  6) 

D 

Number  of 
facilities 
(Table  5) 

,  E 

Number  of 
Initial  re¬ 
spondents 
(includes 
20%  annual 
turnover) 

(C  +  D)  X  E 

2012 

CFATS  per¬ 
sonnel  sur¬ 
ety  program 
analysis 
20%  anual 
turnover 
(Table  1C) 

F 

ACC 

unescorted 
visitors  an¬ 
nual  turn¬ 
over  (Table 

6) 

G 

Annual  re¬ 
spondent 
turnover 

(F  +  G)  X  E 

Tier  1  Group  A  . 

719 

80 

575 

1,746 

4 

10,413 

120 

546 

2,987 

Tier  1  Group  B  . 

43 

80 

34 

437 

7 

3,169 

7 

137 

967 

Tier  1  Group  C  . 

360 

80 

288 

437 

11 

8,124 

60 

137 

2,203 

Tier  1  Theft . 

783 

15 

118 

73 

104 

19,847 

131 

23 

15,993 

Tier  2  Group  A  . 

267 

80 

213 

1,746 

9 

17,583 

44 

546 

5,298 

Tier  2  Group  B  . 

36 

80 

■  29 

437 

18 

8,355 

6 

137 

2,558 

Tier  2  Group  C  . < . 

587 

80 

469 

437 

17 

15,243 

98 

137 

3,942 

Tier  2  Theft . 

499 

15 

75 

73 

449 

66,200 

83 

23 

47,494 

Tier  3  Group  A  . 

713 

80 

571 

1,746 

25 

57,169 

119 

546 

16,408 

Tier  3  Group  B  . 

39 

80 

31 

437 

37 

17,321 

7 

137 

5,295 

Tier  3  Group  C  . 

225 

80 

180 

437 

74 

45,660 

38 

137 

12,886 

Tier  3  Theft . 

279 

15 

42 

73 

1,049 

120,269 

47 

23 

72,714 

Tier  4  Group  A  . 

884 

80 

707 

1,746 

81 

198.148 

147 

546 

56,000 

Tier  4  Group  B  . 

20 

80 

16 

437 

213 

96,461 

3 

137 

29,806 

Tier  4  Group  C  . 

211 

80 

168 

437 

15 

8,821 

35 

137 

2,502 

Tier  4  Theft . 

234 

15 

35 

73 

1,888 

203,505 

39 

23 

116,465 

Total  . 

n/a 

n/a 

n/a 

n/a 

4,000 

896.286 

n'a 

n/a 

1 _ 

393.519 
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Third,  the  total  number  of 
respondents  is  based  on: 

a.  The  number  and  type  of  high-risk 
chemical  facilities  assumed  in  the  2012 
CFATS  Personnel  Surety  Program 
Analysis; 

b.  The  ACC’s  estimates  about 
une.scorted  visitors; 


c.  The  number  of  full  time  employees 
and  resident  contractors  estimated  by 
the  2012  CFATS  Personnel  Surety 
Program  Analysis;  and 

d.  Does  not  include  ACC’s  estimate  of 
the  percentage  of  resident  employees 


and  contractors  with  access  to  restricted 
areas  or  critical  assets. 

This  alternative  results  in  an  estimate 
of  an  initial  1,806,996  respondents  with 
an  annual  turnover  of  393,519 
respondents.  See  Table  14. 


Table  14 — Estimate  of  Number  of  Respondents— Alternative  3 


2012 

CFATS  per¬ 
sonnel  sur¬ 
ety  program 
analysis  av¬ 
erage  num¬ 
ber  of  full 
time  em¬ 
ployees  and 
contractors 
(including 
20%  turn¬ 
over) 

(Table  10) 

A 

T 

Estimate  of 
full  time 
employees 
and  contrac¬ 
tors  with  ac¬ 
cess  to  re¬ 
stricted 
areas  or 
critical  as¬ 
sets  (per¬ 
cent) 

B 

Average 
number  of 
full  time 
employees 
and  contrac¬ 
tors  (includ¬ 
ing  20% 
turnover) 

(A  X  B)  =  C 

ACC 

unescorted 
visitors  esti¬ 
mate  (in¬ 
cluding  71% 
turnover  for 
frequent 
visitors, 
20%  turn¬ 
over  for 
infrequent 
visitors) 
(Table  6) 

D 

Number  of 
facilities 
(Table  5) 

E 

Number  of 
initial 

respondents 
(includes 
20%  annual 
turnover) 

(C  +  D)  X  E 

2012 
CFATS 
personnel 
surety  pro¬ 
gram  anal¬ 
ysis  20% 
annual  turn¬ 
over  (Table 
10) 

F 

ACC 

unescorted 
visitors 
annual 
turnover 
(Table  6) 

G 

Annual 

respondent 

turnover 

(F  +  G)  X  E 

Tier  1  Group  A  . 

719 

100 

719 

1,746 

4 

11,058 

120 

546 

2,987 

Tier  1  Group  B  . 

43 

100 

43 

437 

7 

3,227 

7 

137 

967 

Tier  1  Group  C . 

360 

100 

360 

437 

11 

3,930 

60 

137 

2,203 

Tier  1  Theft . 

783 

100 

783 

73 

104 

89,306 

131 

23 

15,993 

Tier  2  Group  A  . 

267 

100 

267 

1,746 

9 

18,061 

44 

546 

5,298 

Tier  2  Group  B  . 

36 

100 

36 

437 

18 

8,485 

6 

137 

2,558 

Tier  2  Group  C . 

587 

100 

587 

437 

17 

17,218 

98 

137 

3,942 

Tier  2  Theft . 

499 

100 

499 

73 

449 

256,361 

83 

23 

47,494 

Tier  3  Group  A  . 

713 

100 

713 

1,746 

25 

60,689 

119 

546 

16,408 

Tier  3  Group  B  . 

39 

100 

39 

437 

37 

17,611 

7 

137 

5,295 

Tier  3  Group  C  . 

225 

100 

225 

437 

74 

48,997 

38 

137 

12,886 

Tier  3  Theft . 

279 

100 

279 

73 

1,049 

369,426 

47 

23 

72,714 

Tier  4  Group  A  . 

884 

100 

884 

1,746 

81 

212,432 

147 

546 

56,000 

Tier  4  Group  B  . 

20 

100 

20 

437 

213 

97,319 

3 

137 

29,806 

Tier  4  Group  C  . 

211 

100 

211 

437 

15 

9,435 

35 

137 

2,502 

Tier  4  Theft . 

234 

100 

234 

73 

1,888 

578,440 

39 

23 

116,465 

Total  . 

n/a 

n/a 

n/a 

n/a 

4,000 

1,806,996 

n/a 

n/a 

393,519 

These  three  alternatives  are 
summarized  in  Table  15. 

Table  15 — Comparison  of  Number  of  Respondents  for  Alternatives  1,  2  and  3 


1 

1 

Initial/year 

Year  2 

! 

Year  3 

Number  of 
respondents 
(annual 
average) 

Altemative  1  . 

972,584 

290,459 

290,459 

517,834 

Altemative  2 . 

896,286 

393,519 

393,519  ! 

561,108 

Altemative  3 . 

1,806,996 

393,519 

393,519 

864,678 

For  the  purpose  of  this  notice  the 
Department  selected  alternative  3. 
Alternative  3  reasonably  reflects  the 
type  and  number  of  facilities  regulated 
by  CFATS,  is  based  upon  the  actual 
number  of  full  time  employees  and 
contractors  as  reported  by  high-risk 
chemical  facilities,  and  explicitly 
estimates  unescorted  visitors  as  a 
separate  population  from  facility 
employees  and  resident  contractors. 


Limitation  of  Respondents  to  Tier  1  and 
Tier  2  Facilities 

The  Department  is  proposing  td  limit 
this  information  collection,  and  to  limit 
init-ial  CFATS  Personnel  Surety  Program 
implementation,  to  only  Tier  1  and  Tier 
2  high-risk  chemical  facilities.  A  limited 
implementation  would  enable  the 
Department  to  implement  the  CFATS 
Personnel  Surety  Program  for  those 
facilities  presenting  the  highest  risk, 
while  not  imposing  the  burden  on  all 


CFATS  regulated  facilities.  Assuming 
this  information  collection  request  is 
approved,  a  subsequent  ICR  would  be 
published  and  submitted  to  OMB  for 
approval  to  incorporate  any  lessons 
learned  and  potential  improvements  to 
the  CFATS  Personnel  Surety  Program 
prior  to  collecting  information  from  Tier 
3  and  Tier  4  high-risk  chemical 
facilities.  Table  16  provides  the  estimate 
of  the  number  of  respondents  using 
alternative  3  for  Tier  1  and  2  high-risk 
chemical  facilities. 
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Table  16— Estimate  of  Number  of  Tier  1  and  2  Respondents 


2012 
CFATS 
personriel 
surety  pro¬ 
gram  anal¬ 
ysis  aver¬ 
age  number 
of  full  time 
employees 
arKf 

contractors 
(including 
20%  turn¬ 
over) 
(table  10) 

A 

■ 

Estimate  of 
full  time 
employees 
and 

contractors 
with  access 
to  restricted 
areas  or 
critical 
assets 
(percent) 

B 

■1 

■ 

Average 
number  of 
full  time 
employees 
and 

contractors 

(including 

20% 

turnover) 

(A  X  B)  =  C 

ACC 

unescorted 
visitors  esti¬ 
mate 
(including 
71%  turn¬ 
over  for  fre¬ 
quent  visi¬ 
tors,  20% 
turnover  for 
infrequent 
visitors) 
(table  6) 

D 

Number  of 
facilities 
(table  5) 

E 

Number  of 
initial 

respondents 
(includes 
20%  annual 
turnover) 

(C  -1-  D)  X  E 

2012 
CFATS 
personnel 
surety 
program 
analysis 
20%  annual 
turnover 
(table  10) 

F 

ACC 

unescorted 
visitors 
annual  turn¬ 
over 
(table  6) 

G 

Annual 

resporxJent 

turnover 

(F  1-  G)  X  E 

Tier  1  Group  A  . 

719 

too 

719 

1,746 

4 

11,058 

120 

546 

2,987 

Tier  1  Group  B  . 

43 

too 

43 

437 

7 

3,227 

7 

137 

967 

Tier  1  Group  C  . 

360 

100 

360 

437 

11 

8,930 

60 

137 

2,203 

Tier  1  Theft . 

783 

100 

783 

73 

104 

89,306 

131 

23 

15,993 

Tier  2  Group  A  . 

267 

100 

267 

1,746 

9 

18,061 

44 

546 

5.298 

Tier  2  Group  B  . 

36 

100 

36 

437 

18 

8,485 

6 

137 

2,558 

Tier  2  Group  C  . 

587 

100 

587 

437 

17 

17,218 

98 

137 

3,942 

Tier  2  Theft . 

499 

100 

499 

73 

449 

256,361 

83 

23 

47,494 

Total  . 

n/a 

n/a 

n/a 

n/a 

n/a 

412,647 

n/a 

n/a 

81,443 

Therefore,  the  annual  average  number  rounded  e.stimate  is  192,000 
of  respondents  is  equal  to  191,845,  as  respondents, 
shown  in  Table  17.  The  Department’s 


Table  17— Estimate  of  Annual  Number  of  Respondents  for  Tier  1  and  2  Facilities 


i 

I 

I 

i 

Total 

respondents 
year  1 

A 

Total  1 

respondents  | 
year  2  j 

b 

i 

Total  1 

respondents  | 
year  3  ! 

c 

Number  of 
respondents 
(annual 
average) 

(A  -I-  B  -1-  C)/3 

Tier  1  Group  A  . 

11,058 

2,987 

;  1 

2,987  i 

5,677 

Tier  1  Group  B  . . . 

3,227 

967 

967 

1,720 

Tier  1  Group  C . 

8,930 

2,203 

2,203 

4,446 

Tier  1  Theft  . 

89,306 

15,993  ! 

!  15,993 

40,431 

Tier  2  Group  A . . . 

18,061 

5,298 

1  5,298 

9,553 

Tier  2  Group  B  . 

8,485 

2,558 

!  2,558 

4,534 

Tier  2  Group  C  . 

17,218 

3,942 

1  3,942 

8,367 

Tier  2  Theft  . 

256,361 

47,494 

1  47,494 

117,116 

Total  . 

412,647 

81,443 

I 

1  81,443 

191,845 

Estimated  Time  per  Respondent 

For  the  purpose  of  estimating  the  time 
per  respondent,  the  Department 
considered  making  an  assumption  about 
the  percentage  of  affected  individuals 
under  the  three  options  outlined  in  the 
summary  section  of  this  notice  (e.g., 
information  about  one-third  of  affected 
individuals  would  be  submitted  for 
direct  vetting  against  the  Federal 
Govern meirt’s  consolidated  and 
integrated  terrorist  watchlist, 
information  about  one-third  of  affected 
individuals  would  be  submitted  to 
verify  enrollment  in  other  DHS 
programs,  and  information  about  one- 
third  of  affected  individuals  would  not 
be  submitted  becau.se  they  possess 
TWlCs  that  high-risk  chemical  facilities 
would  electronically  verify  through  the 


use  of  rWlt;  readers).  However,  the 
Department  concluded  that  such  an 
assumption  was  unwarranted  because: 
(1)  The  assumption  would  be  without 
any  factual  basis;  (2)  the  burden  to 
submit  information  about  an  affected 
individual  for  direct  vetting  is 
approximately  the  .same  as  the  burden  to 
submit  information  in  order  to  verify 
enrollment  {i.e.,  similar  number  of 
required  data  elements);  and  (3)  the 
most  conservative  burden  estimate 
would  assume  that  information  is 
submitted  for  all  affected  individuals 
(i.e.,  no  facilities  will  choose  to 
electronically  verify  the  TWIG  in  the 
pos.session  of  an  affected  individual). 

To  avoid  making  unjustified 
a.ssumptions,  and  to  avoid 
underestimating  the  time  per 


respondent,  the  Department  decided  to 
estimate  the  average  burden  per 
respondent  by  assuming  each  and  every 
respondent’s  inlormation  will  be 
manually  submitted,  rather  than 
uploaded  via  a  bidk  file,  to  the 
Department  for  vetting  for  terrorist  ties. 

Accordingly,  the  Department’s 
“estimated  time  per  respondent”  is  the 
average  burden  for  each  respondent/ 
submission,  as  shown  in  Table  18.  The 
estimate  includes  (1)  30  minutes  to  type 
and  submit  each  and  every  affected 
individual’s  required  information 
during  initial  submission,  (2)  10 
minutes  to  type  and  submit  each 
update/correction  for  five  percent  of  the 
affected  individuals,  (3)  10  minutes  to. 
update  information  on  20  percent  of  the 
affected  individuals  expected  to  no 
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longer  have  access  to  a  high-risk 
chemical  facility  restricted  area(s)  or 
critical  asset(s)  each  year.  Therefore,  for 
the  purpose  of  this  notice,  the  estimated 
time  per  respondent  is  0.54  hours. 


Table  18 — Estimate  of  Burden 
Time  per  Response 


Percent  of 
population 

Duration 

Initial  Submis- 

Sion  (100%) 
Updates/Cor- 

1.00 

0.50 

rections  (5%) 
Removal — 

0.05 

0.17 

Turnover 
(20%) . 

0.20 

0.17 

Table  18 — Estimate  of  Burden 
Time  per  Response— Continued 


I 

Percent  of 
population 

Duration 

Estimated  Time 

per  respond¬ 
ent  . 

0.5425 

Total  Burden  Hours 

Annual  burden  hours  are  the  sum  of: 
(1)  The  number  of  respondents 
multiplied  by  the  estimated  time  per 
respondent;  (2)  the  number  of 
respondents  for  which  a  high-risk 
chemical  facility  will  need  to  update/ 
correct  information  (five  percent  of  the 


number  of  respondents)  multiplied  by 
the  number  of  hours  necessary’  to  type 
and  submit  each  update/correction  (i.e., 
0.17  hours  or  10  minutes);  and  (3)  the 
number  of  respondents  that  are 
expected  to  no  longer  have  access  to  a 
high-risk  chemical  facility’s  restricted 
area(s)  or  critical  asset(s)  (i.e.,  20 
percent  of  the  number  of  respondents) 
multiplied  by  the  number  of  hours 
necessary  to  notify  the  Department  (i.e., 
0.17  hours  or  10  minutes).  Therefore, 
the  average  annual  burden  is  104,076 
hours,  as  shown  in  Table  19.  The 
Department’s  rounded  estimate  is 
104,100  hours. 


Table  19— Estimate  of  Annual  Burden  Hours  for  Tier  1  &  Tier  2  Facilities 


Annual  | 

respondents 

A 

Duration 

B 

Burden 

(hours) 

(A  X  B) 

Initial  Submission  (100%)  . ; . 

191,845 

0.50 

95,922 

Updates/Conections  (5%)  . 

9,592 

0.17 

1,631 

Removal — Turnover  (20%)  . 

38,369 

0.17 

6,523 

Total  Burden  Hours  . 

104,076 

Total  Burden  Cost  (Capital/Startup) 

The  Department  expects  no  capital/ 
startup  cost  for  facilities  that  choose  to 
implement  Option  1  or  Option  2. 

Although  there  are  no  costs  associated 
with  facilities  providing  information  to 
the  Department  under  Option  3,  the 
Department  has  nonetheless  estimated 
the  potential  capital  costs  incurred  by 
facilities  that  choo.se  to  implement 
Option  3  under  the  CFATS  Personnel 
Surety  Program  to  ensure  an  appropriate 
accounting  of  the  costs  potentially 
incurred  by  this  Information  Collection. 
The  capital  cost  of  Option  3  can  be 
estimated  by  multiplying  (1)  the  number 
of  facilities  that  are  likely  to  implement 
Option  3  by  (2)  the' cost  to  acquire, 
install,  and  maintain  TWIC  readers  at 
the  facilities. 


Estimating  Capital  Costs  for  Option  3 — 
Number  and  Type  of  High-Risk 
Chemical  Facilities  That  May  Choose  To 
U.se  Option  3 

High-ri.sk  chemical  facilities  and  their 
designees  have  wide  latitude  in  how 
they  may  implement  Option  3,  if  they 
choose  to  do  so.  High-risk  chemical 
facilities  could  propose,  in  their  SSPs  or 
ASPs,  to  share  the  costs  of  TWIC  readers 
and  any  associated  infrastructure  at 
central  locations,  or  high-risk  chemical 
facilities  could  propose  to  purchase  and 
install  TWIC  readers  for  their  own  use. 
The  Department  will  assess  the 
adequacy  of  such  proposals  on  a 
facility-by-facility  basis,  in  the  course  of 
evaluating  each  facility’s  SSP  or  ASP. 

For  the  purpose  of  this  notice,  the 
Department  estimates  that  the  number 


of  high-risk  chemical  facilities  that  are 
likely  to  implement  Option  3  is  the 
number  of  high-risk  chemical  facilities 
likely  to  have  affected  individuals  who 
possess  TWICs  accessing  their  restricted 
areas  or  critical  assets.  Through  the 
2012  CFATS  Personnel  Surety  Program 
Analysis,  the  Department  determined 
that  there  are  currently  32  high-risk 
chemical  facilities  that  have  claimed  a 
partial  Maritime  Transportation 
Security  Act  (MTSA)  exemption  *"  and 
have  received  a  final  tier  determination 
under  CFATS.  The  Department  then 
normalized  the  facility  count  by 
multiplying  the  number  of  facilities  that 
claimed  a  partial  exemption  in  each 
category  by  a  factor  of  1.22  (as  it  did  in 
estimating  the  total  number  of  facilities 
in  Table  5  above),  as  shown  in  Table  20. 


Table  20— Estimate  of  Number  of  High-Risk  Chemical  Facilities  That  May  Choose  To  Use  TWIC  Readers 


Tier  1  Group  A 
Tier  1  Group  B 
Tier  1  Group  C 
Tier  1  Theft  .... 


!  2012  CFATS 

I  personnel  surety 
i  program  analysis 


2012  CFATS 
personnel  surety 
program  analysis 
(normalized) 


A  X  1.22 


0 

0 

0 

0 


■-“Facilities  that  are  partially  regulated  under  both  question  is  available  oti  page  22  of  the  CSAT  Top-  http://i\'Vi'w. dhs.gov/xlihrary/asspts/ 

MTSA  and  CFATS  have  the  opportunity  to  identifj'  Screen  Survey  Application  User  Guide  v1 .99.  See  chamsec  csattopscrppnusprsmanual.pdf. 

themselves  in  the  CSAT  Top-Screen.  The  text  of  the 
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Table  20— Estimate  of  Number  of  High-Risk. Chemical  Facilities  That  May  Choose  To  Use  TWIC  Readers— 


Continued 


j  2012  CFATS 
I  personrel  surety 
I  program  analysis 

!  A 


2012  CFATS 
personnel  surety 
program  analysis 
(normalized) 

A  X  1  22 


Tier  2  Group  A 
Tier  2  Group  B 
Tier  2  Group  C 
Tier  2  Theft  .... 
Tier  3  Group  A 
Tier  3  Group  B 
Tier  3  Group  C 
Tier  3  Theft  .... 
Tier  4  Group  A 
Tier  4  Group  B 
Tier  4  Group  C 
Tier  4  Theft  .... 

Total  . 


0 

0 

0 

0 

i 

1 

3 

1 

3 

3 

3 

0 

0 

2 

2 

13 

15 

1 

1 

2 

2 

0 

0 

•7 

8 

32 

35 

Estimating  Capital  Co.sts  for  0[)tion  3 — 
TWIC  Readers  Costs 

For  the  purpose  of  this  notice,  the 
Department  has  based  the  potential  per 
facility  capital  costs  related  to  Option  3 
on  the  TWIC  Reader  Requirements 
notice  of  proposed  rulemaking  (NPRM), 
published  elsewhere  in  this  issue  of  the 
Federal  Register.-”  In  the  TWIC  Reader 
Requirements  NPRM,  the  Department 
estimated  the  initial  phase-in  costs 
annual  recurring  costs,  and  annual 
recurring  costs  that  considers 
equipment  replacement  for  container 


terminals,  large  pas.senger  vessels/ 
terminals,  petroleum  facilities,  break- 
bulk  terminals  and  small  passenger 
vessels/towboats.  For  the  purpose  of 
this  notice,  the  Department  has  ba.sed 
the  capital  costs  related  to  Option  3  on 
the  costs  incurred  by  the  petroleum 
facilities  (i.e.,  bulk  liquid  facilities)  in 
the  TWIC  Reader  Requirements  NPRM. 
Specifically,  the  Department  estimated 
the  capital  costs  in  this  notice  to  be  the 
average  of  the  initial  phase-in  co,st  plus 
three  years  of  the  annual  reoccurring 
cost  without  equipment  replacement. 
NPPD  opted  to  use  the  annual 


reoccurring  cost  without  equipment 
replacement  to  align  with  the  TWIC 
Reader  Requirements  NPRNf  assumption 
that  equipment  replacement  cost  occurs 
every  five  years  This  notice  estimates 
average  annual  costs  for  a  three  year 
period.  Thus,  for  the  purposes  of  this 
notice  the  estimated  capital  costs  per 
facility  is  $99,953.33,  [($256,267  -i- 
($14,531  x3))/3l. 

The  Department  then  calculated Ihe 
capital  costs  for  the  35  high-risk 
chemical  facilities,  as  shown  in  Table 
21. 


Table  21— Capital  Cost  Burden  Estimate  for  High-Risk  Chemical  Facilities  That  May  Choose  To  Use  TWIC 

Readers 


— r 

Number  of  ^ 

facilities  | 

i 

A  j 

Average  TWIC  I 
reader 

implementation  i 
cost  per  facility  I 

....  _.J 

Capital  cost  of 
TWIC  reader 
implementation 

(A  X  B) 

Tier  1  Group  A . j 

0 

$99,953  I 

$0 

Tier  1  Group  B . 

0 

99,953 

0 

Tier  1  Group  C . 

0 

99,953  I 

0 

Tier  1  Theft  . 

0 

99,953  I 

0 

Tier  2  Group  A  . 

0 

99,953  i 

0 

Tier  2  Group  B . 

0 

99,953 

0 

Tier  2  Group  C . 

1 

99,953  I 

99,953 

Tier  2  Theft  .  ' 

3 

99,953 

299,860 

Tier  3  Group  A . 

3 

99,953 

299,860 

Tier  3  Group  B . 

0 

99,953 

0 

Tier  3  Group  C . 

2 

99,953 

199,907 

Tier  3  Theft  . 

j  15 

99,953 

1,499,300 

Tier  4  Group  A  . 

1 

99,953 

99,953 

Tier  4  Group  B . 

2 

99,953 

199,907 

Tier  4  Group  C . 

0 

99,953 

0 

Tier  4  Theft  . 

8 

99,953 

799,627 

Total . 

35 

3,498,367 

See  TWIC  Reader  Requirements  NPRM  Table  4. 
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The  capital  cost  for  the  35  high-risk 
chemical  facilities  totals  $3,498,367.67; 
however,  the  Department  intends  to 
limit  this  information  collection  to  only 


Tier  1  and  Tier  2  facilities.  Therefore, 
for  the  purpose  of  this  notice,  the 
Department  estimates  the  capital  cost 
for  the  implementation  of  TWIC  readers 


is  $399,813,  as  shown  in  Table  22.  The 
Department’s  rounded  estimate  is 
$399,800. 


Table  22— Capital  Cost  Burden  Estimate  for  Tier  1  &  2  High-Risk  Chemical  Facilities  That  May  Choose  To 

Use  TWIC  Readers 


• 

Number  of 
facilities 

A 

— 

Average  TWIC 
reader 

implementation 
cost  per  facility 

B 

Capital  cost  of 
TWIC  reader 
implementation 

(A  X  B) 

Tier  1  Group  A . 

0 

$99,953 

$0 

Tier  1  Group  B  . 

0 

99,953 

0 

Tier  1  Group  C . 

0 

99,953 

0 

Tier  1  Theft  . 

0 

99,953 

0 

Tier  2  Group  A  . . . . 

0 

99,953 

0 

Tier  2  Group  B  . ; . 

0 

99,953 

0 

Tier  2  Group  C . 

1 

99,953 

99,953 

Tier  2  Theft  . 

3 

99,953 

299,860 

Total . 

1 _ ^ 

n/a 

399,813 

Consideration  of  Other  (Capital  Costs 

The  burden  e.stiniates  outlined  in  this 
notice  are  limited  in  scope  to  those 
activities  listed  in  5  C.FR  1320.3(b)(1). 
Specifically,  5  CFR  1320.3(b)(1)  and  5 
(T’R  1320.8  require  the  Department  to 
estimate  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  Therefore,  many  costs  (e.g., 
physical  modification  of  the  facility 
layout)  a  fai:ility  may  choose  to  incur  to 
develop  or  implement  its  SSF  or  ASP 
should  not  be  accounted  for  when 
estimating  the  capital  co.sts  associated 
with  this  information  collection. 

The  Department  did  consider 
estimating  certain  facility  capital  costs 
such  as;  (1)  Capital  costs  for  computer, 
telecommunications  equipment, 
software,  and  storage  to  manage  the  data 
collection,  submi.ssions,  and,  tracking; 

(2)  capital  and  ongoing  qpsts  for 
designing,  deploying  and  operating 
information  technology  (IT)  systems 
nece.ssary  to  maintain  the  data 
collection,  submis.sions,  and  tracking; 

(3)  cost  of  training  facility  personnel  to 
maintain  the  data  collection, 
submissions,  and  tracking;  and  (4)  site 
security  officer  time  to  manage  the  data 
collection,  submissions,  and  tracking. 
However,  tbe  Department  has 
concluded  that  these  costs  should  be 
excluded  in  accordance  with  5  CFR 
1320.3(b)(2),  which  directs  federal 
agencies  to  not  count  the  costs 
associated  with  the  time,  effort,  and 


financial  resources  incurred  in  the 
normal  course  of  their  activities  (e.g.,  in 
compiling  and  maintaining  busine.ss 
records)  if  the  reporting,  recordkeeping, 
or  disclosure  activities  are  usual  and 
customary. 

The  Department  believes  that  the 
time,  effort,  and  financial  resources  are 
usual  and  customary  costs  because  these 
are  co.sts  that  high-risk  chemical 
facilities  would  incur  to  conduct 
background  checks  for  identity,  criminal 
history,  and  legal  authorization  to  work 
under  6  CFR  27.230(a)(12)(i-iii),  and 
also  under  various  other  Federal,  state, 
or  local  laws  or  regulations. 

Recordkeftping  Costs 

High-risk  chemical  facilities  are  not 
required  to  create,  keep,  or  retain 
records  under  RBPS  12(iv).  If  a  high-risk 
chemical  facility  elects,  for  its  own 
business  purposes,  to  create,  keep,  or 
retain  records  that  identify  and  manage 
the  submission  of  information  about 
affected  individuals,  those  records  are 
not  government  records. 

The  recordkeeping  costs,  if  any,  to 
create,  keep,  or  retain  records  pertaining 
to  background  checks  as  part  of  a  high- 
risk  chemical  facility’s  SSP  or  ASP,  are 
properly  estimated  in  the  recordkeeping 
estimates  associated  with  the  SSP 
Instrument  under  Information 
Collection  1670-0007.^2 

The  Department  considered 
estimating  the  potential  recordkeeping 
burden  associated  w'ith  RBPS  12(iv),  but 
subsequently  concluded  that  no 
potential  recordkeeping  should  be 


estimated  in  this  notice  in  accordance 
with  5  CFR  1320.3(b)(2),  which  directs 
federal  agencies  to  not  count  the  costs 
associated  with  the  time,  effort,  and 
financial  resources  incurred  in  the 
normal  c:oiir.so  of  their  activities  (e.g.,  in 
compiling  and  maintaining  business 
records)  if  the  reporting,  recordkeeping, 
or  disclosure  activities  are  usual  and 
customary.  The  Department  believes 
that  the  types  of  recordkeeping 
associated  with  RBPS  12(iv)  are  usual 
and  customary  costs  that  high-risk 
chemical  facilities  would  incur  to 
conduct  background  checks  for  identity, 
cjiminal  history,  and  legal  authorization 
to  work  as  required  by  RBPS  (12)(i)-(iii) 
and  also  by  various  other  Federal,  .state, 
or  local  laws  or  regulations. 

Total  Burden  Cost  (Operating/ 
Maintaining) 

The  annual  burden  cost  is  equal  to  the 
sum  of  the:  (1)  Annual  burden  hours 
multiplied  by  the  hourly  wage  rate  for 
appropriate  facility  personnel;  (2)  the 
capital  costs  ($399,800);  and  (3) 
recordkeeping  costs  ($0). 

Comments  associated  with  the 
previous  ICR  suggested  an  appropriate 
wage  rate  between  $20  and  $40  per 
hour;  the  Department  picked  the 
midpoint  of  $30  to  estimate  the  hourly 
direct  wage  rate,  which  corresponds  to 
a  fully  loaded  wage  rate  of  .$42. 

Therefore,  the  annual  burden  not 
including  capital  costs  and 
recordkeeping  costs  is  $4,371,181  as 
shown  in  Table  23.  The  rounded 
estimate  is  .$4,371,000. 


infonnation  tAjlIuclion  1670-0007  may  be 
viewi«l  at  htti)://wnw.n;f>info.gov/pulili(:/do/ 
I’HA  VmwICltyref  nl>r=2010()  1  - 1670-007# 
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Table  23— Estimate  of  Annual  Burden  Cost  for  Tier  1  &  Tier  2  Facilities 


— 

Burden 

(hours) 

A 

Wage  rate 

B 

Cost 

(AxB) 

Initial  Submission  . 

95,922 

42 

$4,028,738 

Updates/Corrections  . 

1,631 

42 

68,489 

Removal — Turnover . 

6,523 

42 

273,954 

Total  Burden  Cost  (operating/maintaining)  . 

104,076 

L_ 

4,371,181 

Therefore,  the  total  annual  burden 
cost  is  $4,770,994,  after  the  inclusion  of 
the  $399,813  capital  cost  burden.  The 
Department’s  rounded  estimate  is 
$4,771,000. 

VI.  Solicitation  of  Comments 

OMB  is  particularly  interested  in 
comments  which: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  jjroper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
u.se  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

VII.  Analysts 

Agency:  Department  of  Homeland 
Security,  National  Protection  and 
Programs  Directorate,  Office  of 
Infrastructure  Protection,  Infrastructure 
Security  Compliance  Division. 

Title:  Chemical  Facility  Anti- 
Terrorism  Standards  (CFATS)  Personnel 
Surety  Program. 

OMB  Number:  1670 — NEW. 

Frequency:  Other:  In  accordance  with 
the  compliance  schedule  or  the  facility 
Site  Security  Plan  or  Alternative 
Security  Plan. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  192,000 
affected  individuals. 

Estimated  Time  per  Respondent:  0.54 
hours  (32.4  minutes). 

Total  Burden  Hours:  104,100  annual 
burden  hours. 


Total  Burden  Cost  (capital/startup): 
$399,800. 

Total  Recordkeeping  Burden:  $0. 

Total  Burden  Cost  (operating/ 
maintaining}:  $4,771,000. 

Dated:  March  13,  2013. 

Scott  Libby, 

Deputy  Chief  Information  Officer,  National 
Protection  and  Programs  Directorate. 
Department  of  Homeland  Security- 
IKK  Doc.  20i:)-0f.l84  Filed  3-21-13;  8:4.3  am) 

BILLING  CODE  9110-9P-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

[OMB  Control  Number  1615-0095] 

Agency  Information  Collection 
Activities:  Notice  of  Appeal  or  Motion, 
Form  I-290B;  Revision  of  a  Currently 
Approved  Collection 

action:  60-Day  Notice. 

SUMMARY:  The  Department  of  Homeland 
Security  (DHS),  U.S.  Citizenship  and 
Immigration  Services  (USCIS)  invites 
the  general  public  and  other  Federal 
agencies  to  comment  upon  this 
proposed  revision  of  a  currently 
approved  collection  of  information.  In 
accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1995,  the 
information  collection  notice  is 
published  in  the  Federal  Register  to 
obtain  comments  regarding  the  nature  of 
the  information  collection,  the 
categories  of  respondents,  the  estimated 
burden  (i.e.  the  time,  effort,  and 
resources  used  by  the  respondents  to 
respond),  the  estimated  cost  to  the 
respondent,  and  the  actual  information 
collection  instruments. 

DATES:  Comments  are  encouraged  and 
will  be  accepted  for  60  days  until  May 
21,2013. 

addresses:  All  submissions  received 
must  include  the  OMB  Control  Number 
1615-0095  in  the  subject  box,  the 
agency  name  and  Docket  ID  USCIS- 
2008^)027.  To  avoid  duplicate 


submissions,  please  use  only  one  of  the 
following  methods  to  submit  comments: 

(1)  Online.  Submit  comments  via  the 
h'ederal  eRulemaking  Portal  Web  site  at 
www.Regulations.gov  under  e-Docket  ID 
number  USCIS-2008-0027; 

(2)  Email.  .Submit  comments  to 
USClSFRComment@uscis.dhs.gov; 

(3)  Mail.  Submit  written  comments  to 
DHS,  USCIS,  Office  of  Policy  and 
Strategy,  Chief,  Regulatory  Coordination 
Division,  20  Massachusetts  Avenue 
NW.,  Washington,  DC  20529—2140. 
SUPPLEMENTARY  INFORMATION: 

Comments:  Regardless  of  the  method 
used  for  submitting  comments  or 
material,  all  submi.ssions  will  be  posted, 
without  change,  to  the  Federal 
eRulemaking  Portal  at  http:// 
w'ww.regulations.gov,  and  will  include 
any  personal  information  you  provide. 
Therefore,  submitting  this  information 
makes  it  public.  You  may  wish  to 
consider  limiting  the  amount  of 
personal  information  that  you  provide 
in  any  voluntary  submission  you  make 
to  DHS.  DHS  may  withhold  information 
provided  in  comments  from  public 
viewing  that  it  determines  may  impact 
the  privacy  of  an  individual  or  is 
offensive.  For  additional  information, 
please  read  the  Privacy  Act  notice  that 
is  available  via  the  link  in  the  footer  of 
http://www.wgulations.gov. 

Note:  The  addre.ss  listed  in  this  notice 
should  only  be  used  to  submit  comments 
concerning  this  information  collection. 

Please  do  not  submit  requests  for  individual 
ca.se  .status  inquiries  to  this  address.  If  you 
are  seeking  information  about  the  status  of 
your  individual  case,  please  check  “My  Ca.se 
Status”  online  at;  https://egov.uscis.gov/cris/ 
Dashboard. do,  or  call  the  USCIS  National 
Customer  Service  Center  at  1-800-375—5283. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evmuate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
w'hether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
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proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  a.ssumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

OverA'iew  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  Currently  Approved 
(Collection. 

(2)  Title  of  the  Form/Collection: 

Notice  of  Appeal  or  Motion. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the  DIIS 
sponsoring  the  collection:  1-290B;  U.S. 
(Citizenship  and  Immigration  Services. 

(4)  Affected  public  who  will  he  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.-employers,  private  entities 
and  organizations,  businesses,  non¬ 
profit  in.stitutions/organizations,  and 
attorneys.  Form  I-290B  is  necessary  in 
order  for  IISCIS  to  make  a 
cletermination  that  the  appeal  or  motion 
to  n!open  or  reconsider  meets  the 
eligibility  requirements,  and  for  US(CIS 
to  adjudicate  the  merits  of  the  appeal  or 
motion  to  reopen  or  rec;onsider. 

(.5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  25,465  respon.ses  at  1.5  hours 
(90  minutes)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  38,198  annual  burden  hours. 

If  you  need  a  copy  of  the  information 
collection  instrument  with  instructions, 
or  additional  information,  please  visit 
the  Federal  eRulemaking  Portal  site  at: 
http://wnvw.regulations.gov.  We  may 
also  be  contacted  at:  USCIS,  Office  of 
Policy  and  Strategy,  Regulatory 
Coordination  Division,  20 
Massachusetts  Avenue  N\V., 
Washington,  DC  20529-2140, 

Telephone  number  202-272-8377. 

Dated:  March  14,  2013. 

Laura  Dawkins, 

Chief.  Hegiilator}'  Coordination  Division. 
Office  of  Policy  and  Strategy,  U.S.  Citizenship 
and  Immigration  Services,  Department  of 
Homeland  Security. 

(I  K  t)(X  .  2()i:MKi.S83  Filed  H;45  iiin( 

BILLING  CODE  9ni-97-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

[0MB  Control  Number  1615-0044] 

Agency  Information  Collection 
Activities:  Application  for  Action  on  an 
Approved  Application  or  Petition,  Form 
I-824;  Revision  of  a  Currently 
Approved  Collection 

action:  6()-Day  Notice. 

SUMMARY:  The  Department  of  Homeland 
Security  (DHS),  U.S.  Citizenship  and 
Immigration  Services  (US(3S)  invites 
the  general  public  and  other  Federal 
agencies  to  comment  upon  this 
proposed  revision  of  a  currently 
ajiproved  collection  of  information.  In 
accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1995,  the 
information  collection  notice  is 
published  in  the  Federal  Register  to 
obtain  comments  regarding  the  nature  of 
the  information  collection,  the 
categories  of  respondents,  the  e.stimated 
burden  (i.c.  the  time,  effort,  and 
resources  used  by  the  respondents  to 
respond),  the  estimated  cost  to  the 
respondent,  and  the  actual  informafion 
collection  instruments. 

DATES:  Comments  are  encouraged  and 
will  be  accepted  for  60  days  until  May 
21,2013. 

ADDRESSES:  All  submissions  received 
must  include  the  OMB  Control  Number 
1615-0044  in  the  subject  box.  the 
agency  name  and  Docket  ID  IJSCdS- 
2007-0012.  To  avoid  duplicate 
submissions,  please  u.se  only  one  of  the 
following  methods  to  submit  comments: 

(1)  Online.  Submit  comments  via  the 
Federal  eRulemaking  Portal  Web  site  at 
www.Regulations.gov  under  e-Docket  ID 
number  USClS-2007-0012; 

(2)  Email.  Submit  comments  to 
USCISFRComment@uscis.dhs.gov: 

(3)  Mail.  Submit  written  comments  to 
DHS,  USCIS.  Office  of  Policy  and 
Strategy,  Chief,  Regulatory  (Coordination 
Division,  20  Ma.ssachusetts  Avenue 
NW..  Washington,  IXl  20529-2140. 
SUPPLEMENTARY  INFORMATION: 

Comments 

Regardless  of  the  method  u.sed  for 
submitting  comments  or  material,  all 
submissions  will  be  posted,  without 
change,  to  the  Federal  eRulemaking 
Portal  at  http://w'ww. regulations.gov, 
and  will  include  any  personal 
information  you  provide.  Therefore, 
.submitting  this  information  makes  it 
j)ublic.  You  may  wish  to  consider 
limiting  the  amount  of  personal 


information  that  you  provide  in  any 
voluntary  submission  you  make  to  DHS. 
DH.S  may  withhold  information 
provided  in  comments  from  public 
viewing  that  it  determines  may  impact 
the  privacy  of  an  individtial  or  is 
offensive.  For  additional  information, 
please  read  the  Privacy  Act  notice  that 
is  available  via  the  link  in  the  footer  of 
http://www.regulations.gov. 

Note:  The  address  listed  in  this  notice 
slu.udd  only  be  used  to  submit  comments 
concerning  this  information  collec.tion. 

Please  do  not  submit  requests  for  individual 
case  status  inquiries  to  this  address.  If  you 
are  seeking  information  about  the  status  of 
your  individual  f:ase,  please  check  “My  Case 
Status”  online  at;  https://egov.ascis.gov/cris/ 
Dashboard. do,  or  call  the  USCIS  National 
Customer  Service  (Center  at  1-800-375-5283. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency’s  e.stimate  of  the  burden  of  the 
proposed  collection  of  informatioiv 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  Currently  Approved 
(Collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Action  on  an  Approved 
Application  or  Petition. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the  DHS 
sponsoring  the  collection:  1-824;  USCCIS. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Primary:  Individuals 
or  households.  Form  1-824  is  used  to 
request  a  duplicate  approval  notice,  or 
to  notify  the  U.S.  Consulate  that  a 
petition  has  been  approved  or  that  a 
person  has  been  adju.sted  to  permanent ' 
resident  status. 
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(5)  All  estinuitii  of  ilw  total  nawhar  of 
respondents  and  the  ainonnt  of  time 
estimated  for  an  average  respondent  to 
respond:  11.0.53  n;sponse.s  at  .417  hours 
(25  minutf's)  per  rospon.se. 

(0)  An  estimate  of  the  total  public 
harden  (in  hours  I  associated  with  the 
collection:  4, aSii  inmua\  burden  hours. 

li  you  need  a  copy  of  the  information 
collection  in.strument  with  instructions, 
or  additional  information,  please  visit 
the  Federal  eRulemaking  Portal  site  at: 
http://www.reguiations.gov.  VVe  may 
also  he  contacted  at:  USCIS,  Office  of 
Policy  and  .Strategy,  Regulatory 
Coordination  Division,  20 
Ma.ssachusetts  Avenue  NW., 
Washington,  DC  20529-2140, 

Telephone  numher  202-272-8377. 

Dated:  March  IH,  2013. 

Laura  Dawkins, 

(ihief.  Regulator)'  Coordination  Division, 
Office  of  Policy  and  Strategy,  t  !.S.  Citizenship 
and  Immigration  Services,  Department  of 
Homeland  Security. 

(FR  Doc.  2013-00,182  Filed  :i-21-13;  8.45  am] 

BILLING  CODE 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5681-N-12] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  u.se  to  assist  the 
homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 

Juanita  Perry,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Room  7266,  Washington,  DC 
20410;  telephone  (202)  402-3970;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  nunihers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  ('FR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  A.ssistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  F'ederal  landholding  agencies 
regarding  unutilized  and  underutilized 


buildings  and  real  property  controlled 
by  such  agencies  or  by  USA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  wdth  the 
December  12,  1988  (Y)urt  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OC  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  and  suitable/to  be  excess, 
and  unsuitable.  The  properties  listed  in 
the  three  suitabhj  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agenc.y  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  avai)able  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  rea.sons  that  the 
property  cannot  he  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  “off-site  use 
only”  recipients  of  the  property  will  be 
requifed  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 

Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Theresa  Ritta, 
Division  of  Property  Management, 
Program  Support  (Center,  HHS,  Room 
5B-17,  5600  Fishers  Lane,  Rockville, 

MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunitv  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  f;oncerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
USA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  li.sted  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  exce.ss  or  made  available  for 


iKse  to  assist  the  homeless,  and  the 
property  will  not  bt;  available. 

Properties  li.sted  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assi.stance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Ann  Marie  Oliva  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Agriculture:  Ms. 
Brenda  Uarignan,  Department  of 
Agriculture,  Reporters  Building,  300  7th 
Street  SW.,  Room  337,  Washington.  DC 
20024,  (202)-  401-0787;  CUE:  Mr.  .Scott 
Whiteford,  Arniy  Corps  of  Engineers, 
Real  Estate,  CEMP-CR,  441  C  Street 
NW.,  Wa.shington,  DC  20314;  (202)  761- 
5.542;  eSA:  Mr.  Flavio  Peres,  General 
.Services  Administration,  Office  of  Real 
Property  Utilization  and  Disposal,  1800 
F  Street  NW.,  Room  7040,  Washington, 
DC  20405,  (202)  501-0084;  NASA:  Mr. 
Frank  T.  Bellinger,  Facilities 
Engineering  Division,  National 
Aeronautics  &  Space  Administration, 
Code  JX,  Washington,  DC  20546,  (202)- 
358-1124;  VA:  Ms.  Jessica  L.  Kaplan, 
Real  Property  Service,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.  (003C1E),  Wa.shington,  DC  20420, 
(202)-461— 8234;  (The.se  are  not  toll-free 
numbers). 

D,3te(l;  March  14.  2013. 

Mark  Johnston, 

Deputy  Assistant  Secretary  for  Special  Needs. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  03/22/2013 

Suitable/Available  Properties 

Building 

California 

Valley  Resident  Office 
2021  jefferson  Rlvd. 

VV.  .Sacramento  ('A  95691 
Landholding  Agency:  COE 
Property  Number;  31201310008 
.Status:  Unutilized 

(Comments;  3,840  sf.;  9  mons.  vacant;  poor 
conditions;  nvstricted  area;  transferee  will 
need  an  escort  to  a(;c;ess  property 
('.onnocticut 
Garage 
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Colebrook  River  Lake 

Riverton  CT  060^5 

Landholding  Agency:  COE 

Property  Numlier:  31201240005 

Status;  Underutilized 

Comments:  Off-site  removal  only;  635  sf.; 

storage;  major  renovations  needed 
Kansas 

Sun  Dance  Park 
31051  Melvern  Lake  Pkwv 
Melvem  KS  66510 
Landholding  Agency:  COE 
Property  Numlwr:  31201220011 
Status;  I'ndenitilized 
Comments:  133  sf.;  bathroom;  poor  to  fair 
conditions;  fairly  significant  deterioration 
on  interior  wood  frame  in  several  places 
Building  81002 
Turkey  Point  Park 
Osage  City  KS 
Landholding  Agency;  COE 
Property  Number:  31201310001 
Status:  Unutilized 

Comments:  89  sf.;  park  office;  7  mons. 

vacant;  deteriorated  ' 

Wilson  Lake 
4860  Outlet  Blvd. 

Sylvan  Grove  KS  67481 
Landholding  Agency;  COE 
Property  Number:  31201310002 
Status;  Unutilized 

Cx>minents;  280  sf.;  park  shower  bldg.;  48 
mons.  vacant;  deteriorated 

Missouri 

W.  Hwy  Vault  Toilet 
US  Army  COE 
Smithville  MO  64089 
Landholding  Agency:  COE 
Property  Number:  31201220004 
Status:  Underutilized 
Comments:  Available  for  off-site  removal; 
100  sf.;  current  use;  toilet;  need  extensive 
repairs 

St.  Louis  District 
Wappapello  Lake  Project  Office 
Wappapello  MO  63966 
Landholding  Agency;  COE 
Property  Number:  31201220014 
Status:  Unutilized 

Comments;  376.69  sf.;  comfort  station: 

significant  structural  issues;  need  repairs 
New  Mexico 

Ahiquiu  Lake  Projec:t  Office 

USAGE 

Abiquiu  NM 

Landholding  Agency;  COE 
Property  Numter:  31201240004 
Status:  Unutilized 

Comments;  Off-site  removal  only;  165  sf.; 

vault-type  comfort  station;  repairs  needed 
New  York 
Building  606 
1  Amsterdam  Rd. 

Scotia  NY  12301 
Landholding  Agency:  GSA 
Property  Number:  54201310009 
Status;  Surplus 
GSA  Number;  NY-0975 
Directions:  Previously  reported  by  Navy  w/ 
assigned  property  number  7720120019 
Comments:  137,409  sf.;  Navy  Exchange, 
supermarket,  &  storage;  24  mons.  vacant; 
mold,  asbestos,  &  lead-based  paint, 
signifii;:ant  renovations  needed 


IIP  Bronx  VA  Medical  Ctr. 

903  Avenue  St.  John 
Bronx  NY  10455 
Landholding  Agency:  VA 
Property  Number:  97201310002 
Status;  Unutilized 

Comments:  UPDATED  INFO.  700-1,000 
usable  square  feet,  residential;  significant 
renovations  needed;  contact  V'A  Real 
Property  Service  {Amanda.  Wf;hnei®vu. gov; 
(202)  632-5676)  for  more  info. 

North  Carolina 
Well  House 

Property  ID  #  BEJ-17942 
B.E.  Jordon  Dam&  Lake  NC 
I.andhulding  Agency:  COE 
Pro^Msrty  Number:  31201240002 
Status:  Unutilized 

Comments:  VatMiit;  poor  conditions;  need 
repairs 
Oklahoma 
Robert  S.  Kerr  Lake 
HC  61  Box  238 
Sallisaw  OK  74955 
Landholding  Agency:  COE 
Property  Number:  31201220005 
Status:  IJnutilized 

Comments:  Off-site  removal  only;  704  sf.; 

current  use:  bathroom;  needs  ref)airs 
5  Buildings 
RS  Kerr  Lake 
Sallisaw  OK  74955 
Landholding  Agency;  COE 
Property  Number:  31201230002 
Status:  Underutilized 

Directions;  42863,  42857,42858,42859,42860 
Comments:  Off-site  removal  only;  264  sf.; 
use;  vault  toilet;  excessive  vegetation; 
severe  damage  from  vandals 
Oologah  Lake 
Spencer  Creek 
Oologah  OK  74053 
Landholding  Agency;  COE 
Property  Number;  31201240003 
Status:  Underutilized 
Comments:  Off-site  removal  only;  576  sf.; 

picnic  shelter;  repairs  ntieded 
Oregon 

Ochoco  Nat  l  Forest 
33700  NE  Ochoco  Ranger  Station  Rd. 
Prineville  OR  97754 
Landholding  Agency:  Agriculture 
Property  Number:  15201310019 
Status:  Unutilized 

Comments:  2,432  sf.;  office;  fair  conditions; 

repairs  needed;  14  mons.  vacant 
South  Carolina 
Observation  Tower 
J.  Storm  Thurmond  l.ake  &  Dam 
Clarks  Hill  SC  29821 
Landholding  Agency:  COE 
Property  Number:  31201310004 
Status:  Unutilized 

Comments:  64  sf.;  poor  conditions;  vacant 
South  Dakota 
Big  Bend  Project 
33573  N.  Shore  Rd. 

Chamberliq  SD  57325 
Landholding  Agency;  COE 
Property  Number:  31201240001 
Status;  Unutilized 


Ciomments;  Off-site  removal  only:  221  sf.  (w/ 
pon:h),  office;  poor  conditions;  severe 
mold 
Texas 
Restroom 
2000  FM  2271 
Belton  TX  76513 
Landholding  Agency;  COE 
Pniperty  Number:  31201240006 
Status;  Unutilized 

Comments:  Off-site  removal  only;  850  sf.;  12 
mons.  vacant;  poor  conditions 
Virginia 
Vault  Toilet 
1930  Mays  Chapel  Rd. 

Meckenlenburg  VA  23917 

landholding  Agency;  COE 

Property  Number:  31201310005 

Status;  Unutilized 

Directions;  JHK-26740 

Comments:  Off-site  removal  only;  25.02  sf.; 

vacant;  poor  conditions 
Vault  Toilet 
1930  Mays  Chapel  Rd. 

Meckenlenburg  VA  23917 

Landholding  Agency:  COE 

Property  Number:  31201310006 

Status;  Unutilized 

Directions:  JHK-26741 

Comments:  Off-site  removal  only;  25  02  sf.; 

vacant;  poor  conditions 
Vault  Toilet 
1930  Mays  Chapel  Rd. 

Meckenlenburg  VA  23917 

Landholding  Agetjcy;  COE 

Property  Number:  31201310007 

Status;  Unutilized 

Directions;  JHK-26739 

Comments;  Off-site  removal  only;  25.05  sf.; 

vacant;  poor  conditions: 

Washington 

Residence,  Central  Ferry  Park 
1001  Little  Goose  Dam  Rd. 

Dayton  WA  99328 
Landholding  Agency:  COE 
Property  Number:  31201220008 
Status:  Unutilized 

Comments:  Off-site  removal  only;  1,500  sf.; 
residence;  good  conditions;  an  access 
easement  is  required  through  a  real  estate 
instrument 

Restroom,  Central  Ferry  Park 
1001  Little  Goose  Dam  Rd. 

Dayton  WA  99328 
Laddholding  Agency:  COE 
Property  Number:  31201220009 
Status:  Unutilized 

Comments:  Off-site  removal  only;  2,457  sf.; 
restroom;  good  conditions;  an  access 
easement  is  required  through  a  real  estate 
instrument 

Restroom,  Central  Ferry  Park 
1001  Little  Goose  Dam  Rd. 

Dayton  WA  99328 
Landholding  Agency:  COE 
Property  Number;  31201220010 
Status:  Unutilized 
Directions:  Boat  Ramp  Area 
Comments:  Off-site  removal  only;  420  sf.; 
restroom;  good  conditions;  an  access 
easement  is  required  through  a  real  estate 
instrument 

Restroom,  Central  F'erry  Park 


Federal  Register/ Vol.  78,  No.  50 /Friday,  March  22,  201-37 Notitees 


17705 


lOQl  Little  (loose  Dam  Kd. 

Dayton  WA  99128 
Landholding  Agency;  (X)E 
I’roperty  Number:  .31201220012 
.Status:  LJnurdized 

»(lommonts:  Off-site  removal  only;  BfiO  sf.; 
restroom;  an  access  ea.scfment  is  rcsquired 
through  a  real  estate  instrument 
Restroom,  Illia  Dunes 
1001  Little  Goose  Dam  Rd. 

Dayton  WA  99328 
l.andholding  Agency;  COE 
Property  Number;  31201220013 
.Status:  IJnutilized 

Coinmoiits:  Off-site  removal  only;  220  sf.; 
restroom 

Mill  Creek  Project  Office 
321 1  Reservoir  Rd. 

Walla  Walla  WA  99302 
Landholding  Agency;  COE 
Property  Number;  31201310003 
Status:  t  Inutilized 

Comments;  Off-site  removal  only;  le.ss  than 
900  sf.;  office;  moderate  conditions; 
asbestos  &  lead  base  paint 

IaiiuI 

Oklaboma 
Keystone  Lake 
lISAfiE  Tract  No.  2424 
Keystone  OK 

Landholding  Agency;  (TIE 
Property  Number:  31201220007 
.Status:  Excess 

Comments:  .013  acres;  current  u.se:  civil 
works  land;  contact  (X)l'i  for  further 
conditions 
Ft.  Gibson  Lake 
Ft.  (iibson 
Wagoner  OK 

Landholding  Agency:  (X)Fi 
Properly  Number;  31201310009 
Status:  IJnutilized 
Diref;tions;  Tract  1240 
Comments;  0.0329  acres;  recreation;  poor 
conditions 

Unsuitable  Properties 

Building 
(California 
Trailers  (4) 

4800  Oak  Grove  Dr. 

Pa.sadena  CA  91109 
Landholding  Agency;  NASA 
Property  Number:  71201310002 
.Status:  Underutilized 
Directions:  Tl  701-'1’1  704 
Comments;  Secured  area;  public  access 
denied  &  no  alternative  methoti  to  gain 
access  w/out  compromi.sing  nafl  security 
Reasons:  Secured  Area 

Land 

Oklahoma 

Fort  (  Jibson  Lake-Tract  12.51  A 
Lake  Ft.  Gibson 
Wagoner  OK 

Landholding  Agency;  COE 
Property  Number.  31201220015 
Status:  Unutilized 

Comments:  Landlocked;  no  established  rights 
or  means  of  entry;  crossing  onto  privately- 
owned  property  is  prohibited  by  owners 


Reasons:  Not  accessible  by  road 

(FR  Doc.  2()13-Ofi293  Filed  3-21-13;  8:45  am) 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974,  as  Amended; 

Notice  of  a  New  System  of  Records 

agency:  Office  of  the  Sec:retary,  Interior. 
ACTION:  Notice  of  creation  of  a  new 
sy.stem  of  records. 

Department  of  the  Interior  is  issuing 
a  public  notice  of  its  intent  to  create  the 
Department  of  the  Interior  system  of 
records  titled,  '•‘Office  of  Insular  Affairs 
Programs.”  The  .sy.stem  will  a.ssisit  the 
Department  of  the  Interior  Office  of 
Insular  Affairs  with  overseeing 
programs  in  certain  United  .States 
territories  and  increasing 
communication  and  economic 
development  of  the  U..S.  Insular  Areas, 
including  administering  grants  and 
scholarships,  providing  business, 
employment  and  entrepreneurial 
opportunities,  and  locating  support  and 
services  for  individuals  and  busines.ses 
in  need.  This  newly  establi.shed  system 
will  be  included  in  the  Department  of 
the  Interior's  inventory  of  record 
.systems. 

DATES:  Comments  must  be  received  by 
May  1,  2013.  This  new'  system  will  be 
effective  May  1,  2013. 

ADDRESSES:  Any  person  interested  in 
commenting  on  this  new  system  of 
records  may  do  so  by:  Submitting 
comments  in  w'riting  to  OS/NBC  Privacy 
Act  Ufficer,  1849  C  Street  NW..  MIB 
Mail  Stop  20.50,  Washington,  DC  20240; 
hand-delivering  comments  to  OS/NBC 
Privacy  Act  Officer,  1849  C  .Street  NW., 
MIB  Mail  Stop  2050,  Washington,  DC 
20240;  or  emailing  comments  to 
privacv@nbr.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Office  of  Insular  Affairs. 
Department  of  the  Interior,  1849  C  Street 
NW.,  Mail  Stop  2429  MIB,  Washington, 
DC  20240,  202-208-4730. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  the  Interior  (DOI)‘s 
Office  of  Insular  Affairs  (OlA)  is 
responsible  for  administering  and 
overseeing  programs  in  certain  United 
.States  territories,  including  American 
Samoa,  Guam,  the  Cominonw'ealth  of 
the  Northern  Mariana  Islands,  the  U.S. 
Virgin  Islands,  and  the  Freely 
Associated  States,  w'hich  are  comprised 
of  the  Republic  of  the  Marshall  Islands, 


the  Federated  States  of  Microne.sia,  and 
the  Republic  of  Palau.  OIA’s  programs 
include  administering  grant  funds, 
awarding  scholarships  and  identifying 
educational  opportunities,  promoting 
business  opportunities,  facilitating  the 
distribution  of  information  about  island 
and  government  procurement  resources, 
locating  support  and  services  for 
individuals  and  businesses  in  need,  and 
assisting  individuals  in  the  Insular 
Areas  with  labor  and  immigration 
matters.  DOI  is  creating  the  Office  of 
Insular  Affairs  F’rograms  sy.stem  of 
records  as  a  comprehensive  system  to 
cover  all  of  the  OIA’s  Privacy  Act 
records  with  the  exception  of  records 
collected  and  maintained  by  OIA’s 
Federal  Labor  Ombudsman,  which  w'ill 
be  addressed  under  a  separate  system  of 
records  notice. 

The  Office  of  Insular  Affairs  Programs 
system  of  ref;ords  will  be  used  to 
manage  OlA  communications  and 
gather  necessary  information  to 
efficiently  run  and  execute  the  duties 
and  responsibilities  of  OIA,  including 
promoting  economic  development 
initiatives  and  employment  and 
educational  opportunities,  and  assLsting 
individuals  and  businesses  in  need. 

The  system  of  records  will  be  effective 
as  propo.sed  at  the  end  of  the  comment 
period  (the  comment  period  will  end  40 
days  after  the  publication  of  this  notice 
in  the  Federal  Register),  unless 
comments  are  rei;eived  that  would 
require  a  contrary  determination.  DOI 
will  publi.sh  a  revised  notice  if  changes 
are  made  based  upon  a  review  of  the 
comments  received. 

II.  Privacy  Act 

The  Privacy  Act  of  1974,  as  amended, 
embodies  fair  information  principles  in 
a  statutory  framew'ork  governing  the 
means  by  which  Federal  agencies 
collect,  maintain,  use,  and  dis.seminate 
individuals’  personal  information.  The 
Privacy  Act  applies  to  information  that 
is  maintained  in  a  “system  of  records.’’ 
A  “record”  is  any  item,  collection,  or 
grouping  of  information  about  an 
individual  that  is  maintained  by  an 
agency,  including,  but  not  limited  to, 
his  educ:ation,  financial  tran.sactions, 
medical  history,  .ind  criminal  or 
employment  hi.story  and  that  contains 
his  name,  or  the  identifying  number, 
symbol,  or  other  identifying  particular 
assigned  to  the  individual,  such  as  a 
finger  or  voice  print  or  a  photograph.  A 
“system  of  records”  is  a  group  of  any 
ret;ords  under  the  control  of  an  agency 
for  which  information  is  retrieved  by 
the  name  of  an  individual  or  by  some 
identifying  number,  symbol  or  other 
identifying  particular  assigned  to  the 
individual.  The  Privacy  Act  defines  an 
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individual  as  a  United  States  citizen  or 
lawful  permanent  resident.  As  a  matter 
of  policy,  DOl  extends  administrative 
Privacy  Act  protections  to  all 
individuals.  Individuals  may  request 
access  to  their  own  records  that  are 
maintained  in  a  system  of  records  in  the 
possession  or  under  the  control  of  DOI 
by  complying  with  DOI  Privacy  Act 
Regulations,  43  CFR  part  2. 

The  Privacy  Act  requires  each  agency 
to  publish  in  the  Federal  Register  a 
description  denoting  the  type  and 
character  of  each  system  of  records  that 
the  agency  maintains,  identifying  the 
routine  uses  that  are  contained  in  each 
system  in  order  to  make  agency  record 
keeping  practices  transparent,  notifying 
individuals  regarding  the  uses  of  their 
records,  and  assisting  individuals  to 
more  easily  find  such  records  within  the 
agency.  Below  is  the  description  of  the 
Office  of  Insular  Affairs  Programs 
system  of  records. 

In  accordance  with  5  U.S.C.  552a(r), 
DOI  has  provided  a  reporting  of  this 
system  of  records  to  the  Office  of 
Management  and  Budget  and  to 
Congress. 

III.  Public  Disclosure 

Before  including  your  address,  phone 
number,  email  address  or  other  personal 
identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publiclv  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  ynui  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

David  Alspach, 

OH/ NUC  Privacy  Act  Officer. 

SYSTEM  OF  RECORDS: 

OS-21 

SYSTEM  name: 

Office  of  Insular  Affairs  Programs. 

SYSTEM  CLASSinCATION: 

Unclassified. 

SYSTEM  LOCATION: 

Records  in  this  system  are  maintained 
by  the  Department  of  the  Interior,  Office 
of  ln.sular  Affairs,  1849  C  Street  NW., 
Mail  Stop)  2429  MIB,  Washington,  D(] 
20240.  Records  may  also  be  located  in 
regional  offices  providing  services  for 
Insular  Affairs  programs  or  initiatives. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  Office  of  Insular  Affairs  Programs 
system  will  cover  individuals  who 
communicate  with  OIA  concerning:  (1) 
Grants  or  scholarships,  (2)  business 


opportunities  in  the  Insular  Areas, 
including  business  owners  and 
entrepreneurs,  and  (3)  assistance  with 
personal  or  economic  needs  or  victim 
assistance,  which  could  potentially 
include  any  citizen,  resident  or  Insular 
area  alien  or  visitor. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  will  cover  three  categories 
of  records:  (1)  Records  concerning 
individuals  related  to  grants  or 
scholarships  offered  or  coordinated  by 
QIA,  (2)  records  relating  to  individuals 
pursuing  business  opportunities  in  the 
Insular  Areas,  and  (3)  records  relating  to 
individuals  seeking  a.ssistance  with 
personal  or  economic  needs  or  victim 
assistance.  This  system  contains 
individual  information  including,  but 
not  limited  to;  First  name,  last  name, 
username,  email  address,  home  or  work 
address,  home  or  work  phone  number, 
other  contact  information,  labor  codes, 
eligibility  criteria  for  Federal,  .state  and 
local  procurement  opportunities, 
financial  data,  gender,  age,  date  of  birth, 
nationality,  country  of  origin,  country  of 
citizenship,  citizenship  status,  passport 
number.  Customs  and  Border  Protection 
1-94  Arrival  and  Departure  f'orm 
number  and  associated  data, 
educational  history,  and  professional 
licensing  information. 

Many  business  and  financial  records 
are  contained  in  the  system,  including 
some  records  concerning  businesses 
seeking  procurement  and  other 
entrepreneurial  opportunities  that  do 
not  include  personal  information  about 
individuals.  Records  in  this  system  are 
subject  to  the  Privacy  Act  only  to  the 
extent  they  are  about  an  individual 
within  the  meaning  of  the  Act. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM; 

43  U.S.C.  1451,  the  Department  of  the 
Interior,  Establishment;  .5  U.S.C.  301, 
Dejiart mental  Regulations;  U.S.C.  Title 
48,  Territories  and  Insular  Pos.sessions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  D(1I  is  creating  the  Office  of 
Insular  Affairs  Programs  system  of 
records  as  a  comprehensive  system  to 
cover  all  of  OIA’s  Privacy  Act  records 
with  the  exception  of  records  collected 
and  maintained  by  OIA’s  Federal  Labor 
Ombudsman,  which  will  be  addressed 
under  a  separate  system  of  records 
notice.  The  Office  of  Insular  Affairs 
Programs  system  of  records  will  be  used 
to  manage  OIA  communications  and 
gather  necessary  information  to 
efficiently  run  and  execute  the  duties 
and  responsibilities  of  OIA  including 
promoting  economic  development 


initiatives  and  employment  and 
educational  opportunities,  and  assisting 
individuals  and  businesses  in  need. 

The  U.S.  Insular  Areas  include  the 
Territories  of  Guam,  American  Samoa, 
the  U.S.  Virgin  Islands  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI)  as  well  as  the  Freely 
Associated  States  that  are  comprised  of 
the  Republic  of  the  Marshall  Islands,  the 
Federated  States  of  Micronesia  and  the 
Republic  of  Palau. 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  disclosures 
outside  DOI  may  be  made  as  a  routine 
use  pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

{l){a)  To  any  of  the  following  entities 
or  individuals,  when  the  circumstances 
set  forth  in  paragraph  (b)  are  met: 

(i)  The  U.S.  Department  of  lustice 
(DOI); 

(ii)  A  court  or  an  adjudicative  or  other 
administrative  body: 

(iii)  A  party  in  litigation  before  a  court 
or  an  adjudicative  or  other 
administrative  body;  or 

(iv)  Any  DOI  employee  acting  in  his 
or  her  individual  capacity  iLDOl  or  DOj 
has  agreed  to  represent  that  employee  or 
pay  for  private  repre.sentation  of  the 
employee; 

(b)  When: 

(1)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(A)  DOI  or  any  component  of  DOI; 

(B)  Any  other  Federal  agency 
appearing  before  the  Office  of  Hearings 
and  Appeals; 

(C)  Any  DOI  employee  acting  in  his  or 
her  official  capacity; 

(D)  Any  DOI  employee  acting  in  his 
or  her  individual  capacity  if  DOI  or  DOJ 
has  agreed  to  represent  that  lunployee  or 
pay  for  private  representation  of  the 
employee: 

(E)  The  United  States,  when  DOJ 
determines  that  DOI  is  likely  to  be 
affected  by  the  proceeding:  and 

(ii)  DOI  deems  the  di.sclosure  to  be: 

(A)  Relevant  and  necessary  to  the 
proceeding:  and 

(B)  Compatible  with  the  purpose  for 
which  the  records  were  compiled. 

(2)  To  a  congressional  office  in 
response  to  a  written  inquiry  that  an 
individual  covered  by  the  system,  or  the 
heir  of  such  individual  if  the  covered 
individual  is  deceased,  has  made  to  the 
office. 

(3)  To  the  Executive  Office  of  the 
President  in  response  to  an  inquiry  from 
that  office  made  at  the  request  of  the 
subject  of  a  record  or  a  third  party  on 
that  person’s  behalf,  or  for  a  purpose 
compatible  with  that  for  which  the 
records  are  collected  or  maintained. 


Federal  Register/ Vo  1.  78,  No.  56 /Friday,  Marcih  22,  ANoticek 


•17707 


(4)  'I'r)  any  nriminal,  civil  or  regiilalory 
law  enfortx^mont  authority  (whethor 
Federal,  state,  territorial,’ insular,  local, 
tribal  or  foreign)  when  a  record,  either 
alone  or  in  conjunction  with  other 
information,  indicates  a  violation  or 
potential  violation  of  law — criminal, 
civil  or  regulatory  in  nature,  and  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
compiled. 

(5)  To  an  official  of  another  Federal 
agency  to  provide  information  needed 
in  the  performance  of  official  duties 
related  to  reconciling  or  reconstructing 
data  files  or  to  enable  that  agency  to 
respond  to  an  incpiiry  by  the  individual 
to  whom  the  record  pertains. 

(6)  To  F’ederal,  state,  territorial, 
insular,  local,  tribal,  or  foreign  agencies 
that  have  requested  information  relevant 
or  necessary  to  the  hiring,  firing  or 
retention  of  an  employee  or  r;ontractor, 
or  the  i.ssuance  of  a  security  clearance, 
licen.se,  contrac:t,  grant  or  other  benefit, 
when  the  di.sclosure  is  compatible  with 
the  purpose  for  which  the  records  were 
compiled. 

(7)  To  representatives  of  the  National 
Archives  and  Records  Administration  to 
conduct  records  management 
inspections  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

(8)  To  state,  territorial,  insular  and 
local  governments,  and  tribal 
organizations  to  provide  information 
needed  in  response  to  court  order  and/ 
or  discovery  purpo.ses  related  to 
litigation,  when  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled. 

(9)  To  an  expert,  consultant,  or 
contractor  (including  employees  of  the 
contractor)  of  DOI  that  performs  services 
requiring  acce.ss  to  the.se  records  on 
DOFs  behalf  to  carry  out  the  purposes 
of  the  system. 

(10)  To  appropriate  agencies,  entities 
and  persons  when: 

(a)  It  is  suspected  or  confirmed  that 
the  security  or  confidentiality  of 
information  in  the  .system  of  records  has 
been  compromised:  and 

(b)  The  Department  has  determined 
that  as  a  result  of  the  suspected  or 
confirmed  compromise  there  is  a  risk  of 
harm  to  economic  or  property  interest, 
identity  theft  or  fraud  or  harm  to  the 
security  or  integrity  of  this  .system  or 
other  systems  or  programs  (whether 
maintained  by  the  Department  or 
another  agency  or  entity)  that  rely  upon 
the  compromised  information;  and 

(c)  The  disclosure  is  made  to  such 
agencies,  entities  and  persons  who  are 
reasonably  necessary  to  assist  in 
connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 


confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm. 

(11)  To  the  Office  of  Management  and 
Budget  during  the  coordination  and 
clearance  process  in  oonnection  with 
legislative  affairs  as  mandated  by  OMB 
Circular  A-1 9. 

(12)  To  the  Department  of  the 
Treasury  to  recover  debts  owed  to  the 
United  Slates. 

(13)  To  a  consumer  reporting  agency 
if  the  disclosure  requirements  of  the 
Debt  Collection  Act,  as  outlined  at  31 
U.S.C.  3711(e)(1),  have  been  met. 

(14)  To  an  official  of  another  Federal 
agency,  territorial  or  insular  area 
government  to  provide  information 
needled  in  the  performance  of  official 
duties  related  to  employment 
authorization,  immigration  .status  and 
enforcement.  Form  1-94  Arrival  Record 
validation.  Bell  Grant  verification,  the 
management  and  administration  of 
Office  of  Insular  Affairs  programs  or 
other  relevant  matter  to  enable  the 
Office  of  Insular  Affairs  to  respond  to  a 
request  for  assistance  from  the 
individual  to  whom  the  record  pertains. 

(15)  To  the  news  media,  with  the 
approval  of  the  Public  Affairs  Officer  in 
consultation  with  Counsel  and  the 
Senior  Agency  Official  for  Privacy,  to 
provide  recognition  of  the  achievements 
of  individuals  receiving  a  grant, 
.scholarship,  or  busine.s.s  opportunity 
promoted  hy  OIA. 

(16)  After  OIA  makes  a  finding  of 
fraud,  impropriety,  deceit  or 
misrepresentation  by  an  individual 
related  to  a  business  opportunity,  grant, 
or  scholarship  promoted  by  OIA, 
disclosure  may  be  made  to  businesses  or 
educational  institutions  or  other  third 
parties  that  have  been  the  recipients  of 
fraudulent  or  deceitful  information  or 
have  been  the  victims  of  impropriety, 
where  di.sclosure  will  assist  in 
preventing  further  harm  from  fraud  or 
deceit.  Such  disclosures  will  only  be 
made  when  OIA  determines  that  release 
of  the  specific  information  in  the 
context  of  a  particular  ca.se  would  not 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  contained  in  file 
folders  stored  in  file  cabinets:  electronic 
records  are  contained  in  removable 
drives,  computers,  magnetic  di.sks, 
computer  tapes,  email  and  electronic 
databases. 

RETRIEVABILITY: 

Electronic  information  within  this 
system  may  be  retrieved  by  full-text 


search,  and  searches  may  be  conducted 
using  a  variety  of  personal  identifiers, 
.suf;h  as  individual’s  first  name,  last 
name,  email  addre.ss,  or  user  name. 

Paper  records  are  indexed  using  various 
indexing  methods,  which  may  include 
the  use  of  a  variety  of  personal 
identifiers,  such  as  individual’s  first 
name,  last  name,  email  addre.ss,  or  user 
name. 

SAFEGUARDS: 

The  records  ( ontained  in  this  sy.stem 
are  safeguarded  in  accordance  with  43 
CFR  2.226  and  other  applicable  security 
rules  and  policies.  Ac:cess  to  DOI 
network  servers  containing  records  in 
this  .system  is  limited  to  DOI  personnel 
who  have  a  need  to  know  the 
information  for  the  performance  of  their 
official  duties  and  requires  a  valid 
username  and  passw'ord.  DOI  network 
servers  are  located  in  secured  DOI 
facilities  wdth  access  codes,  .security 
codes  and  security  guards.  Records  are 
also  located  in  computer  .systems 
located  in  regional  offices  providing 
.services  for  Office  of  Insular  Affairs 
programs.  Personnel  authorized  to 
•access  systems  must  complete  all 
Security,  Privacy,  and  Records  training 
and  sign  the  DOI  rules  of  behavior. 

Paper  records  are  maintained  in  file 
cabinets  located  in  .secure  DOI  facilities 
under  the  control  of  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  applicable  Office  of 
the  Secretary  (OS)  records  schedule  or 
General  Records  Schedule  (GRS)  for 
each  type  of  record.  General 
management"  files,  user  files  and  Web 
site  files  are  retained  in  accordance  with 
OS  records  .series  1200  and  1400. 
Records  will  be  destroyed  when  no 
longer  needed  for  agency  business  in 
accordance  with  records  retention 
schedules.  National  Archives  and 
Records  Administration  (NARA) 
guidelines  and  384  Departmental 
Manual  1.  A  records  retention  schedule 
for  Office  of  Insular  Affairs  Programs 
records  not  covered  by  the  schedules 
listrid  above  is  being  developed  for 
submission  to  N.\RA.  These  records 
will  be  treated  as  permanent  until  the 
records  are  scheduled  and  approved  by 
NARA. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Insular  Affairs, 
Department  of  the  Interior,  1849  C  Street 
NW.,  Mail  Stop  2429  MIB,  Washington, 
DC  20240;  and  designated  offices 
providing  services  in  the  U.S.  Insular 
Areas. 
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NOTIFICATION  PROCEDURES: 

An  individual  requtisting  notification 
of  the  existence  of  records  on  himself  or 
herself  should  send  a  signed,  written 
inquiry  to  the  System  Manager 
identified  above.  The  reque.st  envelope 
and  letter  should  be  clearly  marked 
“PRIVACY  ACT  INQUIRY."  A  request 
for  notirication  must  meet  the 
requirements  of  43  CFR  2.23.5. 

RECORDS  ACCESS  PROCEDURES: 

An  individual  requesting  act:ess  to 
records  on  himself  or  herself  should 
send  a  signed,  written  inquiry  to  the 
System  Manager  identifieil  above.  The 
reque.st  envelope  and  letter  should  he 
clearly  marked  “PRIVACY  ACT 
RFQUEST  FOR  ACCESS.”  The  reque.st 
letter  shoidd  describe  the  records  sought 
as  specifically  as  possible.  A  request  for 
access  must  meet  the  reipiirements  of  43 
CFR  2.238. 

CONTESTING  RECORDS  PROCEDURES: 

An  individual  requesting  corrections 
or  contesting  information  contained  in 
his  or  her  records  must  send  a  signed, 
written  request  to  the  System  Manager 
identified  above.  A  request  for 
corrections  or  removal  must  meiet  the 
requirements  of  43  CT’R  2.246. 

RECORD  SOURCE  CATEGORIES: 

Ret;ords  in  the  system  are  obtained 
from  DOI  and  other  Federal  officials, 
stale,  territorial  and  local  government 
officials.  non-gov(!rnmental 
organizations,  private  parlies,  busine.ss 
and  other  entities,  entrepreneurs, 
procurement  officials,  and  individual 
members  of  the  public  who 
communic;ate  or  interact  with  QIA. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

H  R  Dm:.  ;'0n-<m.'i7S  I'ilml  a-21-13;  H:45  ani| 

BILLING  CODE  4310-RK-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R6-ES-2013-N018;  60120-1113- 
0000-C2] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Draft  Revised  Supplement 
to  the  Grizzly  Bear  Recovery  Plan 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability; 
request  for  comments. 

SUMMARY:  The  U.S.  P’ish  and  Wildlife 
Service  (Service)  announces  the 
availability  of  a  draft  Revised 
.Siqiplement  to  the  Grizzly  Bear 
Recovery  Plan.  Specifically,  this 


supplement  proposes  to  revise  the 
demographic  recovery  criteria  for  the 
Yellowstone  Ecosystem.  In  the  lower  48 
States,  Grizzly  bears  [Ursus  arctos 
horribilis)  are  fed(j*ally  listed  as 
threatened  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
revised  plan. 

DATES:  Gomments  on  the  draft  revised 
recovery  plan  must  be  received  on  or 
before  May  21. 2013. 

ADDRESSES;  An  electronic  copy  of  the 
draft  Revised  Supplement  to  the  Grizzly 
Bear  Recovery  Plan  is  available  at 
httpJ/www.fws.gov/ondnngured/ 
spficins/mrovrry-plans.html.  Hard 
copies  of  the  draft  revised  demographic 
criteria  are  available  by  reque.st  from  the 
Grizzly  Bear  Recovery  (k)ordinator,  U.S. 
Fish  and  Wildlife  Service,  University 
Hall,  Room  309,  University  of  Montana, 
Missoula,  MT  ,59812;  telephone  406- 
243—4903.  .Submit  comments  on  the 
draft  Revised  .Supplement  to  the  CJrizzly 
Bear  Recovery  Plan  to  the  Grizzly  Bear 
Recovery  Coordinator  at  this  .same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Grizzly  Bear  Recovery  Coordinator,  at 
the  above  address,  or  telephone  406- 
24.3-4903. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  .self- 
sustaining  member  of  its  eco.system  is  a 
primary  goal  of  I  lie  Service’s 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service 
prepares  recovery  plans  for  the  federally 
listed  species  native  to  the  United  States 
where  a  plan  will  promote  the 
conservation  of  the  species.  Recovery 
plans  describe  site-specific  actions 
necessary  for  the  conservation  of  the 
species;  establish  objective,  measurable 
criteria  which,  when  met,  would  result 
in  a  determination  that  the  species  no 
longer  needs  the  protection  of  the  Act 
(16  U..S.C.  1531  et  snq.y,  and  provide 
estimates  of  the  time  and  cost  for 
implementing  the  needed  recovery 
measures. 

The  Act  requires  recovery  plans  for 
listed  species  unle.ss  such  a  plan  would 
not  promote  the  conservation  of  a 
particular  species.  The  original  plan  for 
the  species  was  approved  in  1982  and 
revi.sed  in  1993.  In  2007,  we  formally 
supplemented  the  1993  Grizzly  Bear 
Recovery  Plan  with  revised 
demographic  criteria  for  the  Greater 
Yellowstone  Area  population.  Since  that 
time,  new  information  relevant  to  the.se 


demographic  criteria  has  become 
available  indicating  that  the  current 
criteria  no  longer  represent  the  best 
scientific  approach  to  as.ses.s  recovery  of 
the  Yellowstone  grizzly  bear  population. 
Therefore,  consistent  with  Task  Yll  of 
the  Grizzly  Bear  Recovery  Plan,  the 
.Service  is  proposing  additional 
revisions  to  the  demographic  i:riteria. 

For  additional  information  about  the 
revisions,  see  the  draft  Revised 
.Supplement  to  the  Grizzly  Bear 
Recovery  Plan  available  at  http:// 
www.fws.gov/endangerecl/spticies/ 
rvcovery'-pIansJUml  (as  described  in  the 
ADDRESSES  section  above)- 

Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and 
op})ortunity  for  publit;  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  received  during 
a  public  comment  period  when 
preparing  each  new  or  revised  recovery 
plan  for  approval.  The  Service  and  other 
Federal  agencies  also  will  take  these 
comments  into  consideration  in  the 
course  of  implementing  approved 
recovery  plans.  It  is  our  policy  to 
request  peer  review  of  recovery  plans. 

We  will  summarize  and  respond  to  the 
issues  raised  by  the  public  and  peer 
reviewers  in  an  appendix  to  the 
approved  recovery  plan. 

Request  for  Public  Comments 

The  .Service  solicits  public  comments 
on  a  draft  Revised  Supplement  to  the 
(irizzly  Bear  Recovery  Plan. 

.Specifically,  this  supplement  proposes 
to  revise  the  demographic  recovery 
criteria  for  the  Yellowstone  Eco.system. 
All  i;omments  received  by  the  date 
specified  in  DATES  will  be  considered 
prior  to  approval  of  the  final  Revised 
Supplement  to  the  Grizzly  Bear 
Recovery  Plan.  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  the  Grizzly  Bear  Recovery 
Coordinator  (se;e  ADDRESSES  section). 
Comments  and  materials  received  will 
be  available,  by  appointment,  for  public 
inspection  during  normal  business 
hours  at  the  above  address.  If  you 
submit  a  comment  that  includes 
personal  identifying  information,  you 
may  reque.st  at  the  top  of  your  document 
that  we  withhold  this  information  from 
public  review.  However,  we  cannot 
guarantee  that  we  will  be  able  to  do  so. 

Authority 

The  authority  for  this  action  is  .section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 
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Dated:  February  19.  2013. 

Nnreen  E.  Walsh, 

Regional  Director,  Denver,  Colorado. 

(FR  Doi;.  201.3-06612  Filed  :i-21-l,3;  8:45  am| 

BILUNG  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-R1 -ES-201 2-N1 98; 

FXES1 1 1 30100000C2-1 23-FF01 EOOOOO] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Recovery  Plan  for  Rogue 
and  Illinois  Valley  Vernal  Pool  and  Wet 
Meadow  Ecosystems 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service,  announce  the 
availability  of  the  approved  Recovery 
Plan  for  Rogue  and  Illinois  Valley 
Vernal  Pool  and  Wet  Meadow 
Ecosystems.  The  recovery  plan 
addresses  two  endangered  plant  species 
that  are  endemic  to  southern  Oregon, 
and  also  includes  some 
recommendations  for  other  species  in 
these  ecosystems.  The  plan  includes 
recovery  objectives  and  criteria,  and 
prescribes  specific  recovery  actions 
nece.ssary  to  achieve  downlisting  and 
delisting  of  the  species  from  the  Federal 
List  of  Endangered  and  Threatened 
Wildlife  and  Plants. 

ADDRESSES:  An  electronic  copy  of  the 
recovery  plan  is  available  at  http:// 
ww'w.fws. gov /eitdangered/ species/ 
rcr.overy-plans.html  and  http:// 
www.fws.gov/pacific/ecoservices/ 
endangered /recovery/ plaits. htnd.  Copies 
of  the  recovery  plan  are  also  available  , 
by  request  from  the  U.S.  Fish  and 
Wildlife  Service,  Roseburg  F'ield  Office, 
2900  NW.  Stewart  Parkway,  Roseburg, 
Oregon  97470  (phone:  541-957-3474). 
Printed  copies  of  the  recovery  plan  will 
be  available  for  distribution  within  4  to 
6  weeks  of  publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
F'riedman,  Botanist,  at  the  above 
Roseburg  address. 

SUPPLEMENTARY  INFORMATION: 
Background 

Recovery  of  endangered  or  threatened 
animals  and  plants  is  the  primary  goal 
of  the  Endangered  Species  Act  (Act)  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.).  Recovery  means  improvement  of 
the  status  of  a  federally  li,sted  species  to 
the  point  at  which  listing  it  is  no  longer 
required  under  the  criteria  set  forth  in 
section  4(a)(1)  of  the  Act  and  its 


implementing  regulations  at  50  CFR  part 
424.  The  Act  requires  the  development 
of  recovery  plans  for  listed  species 
unless  such  a  plan  would  not  promote 
the  conservation  of  a  particular  species. 
Recovery  plans  help  guide  the  recovery 
effort  by  prescribing  actions  considered 
necessary  for  the  conservation  of  the 
species,  establishing  criteria  for 
dowmlisting  or  delisting  listed  species, 
and  estimating  time  and  cost  for 
implementing  the  measures  needed  for 
recovery. 

Section  4(f)  of  the  Act  requires  public 
notice  and  an  opportunity  for  public 
review  and  comment  during  recovery 
plan  development.  From  September  22, 
2006,  through  November  21,  2006,  we 
provided  the  draft  of  this  recovery  plan 
to  the  public  and  solicited  comments 
(71  FR  55508).  We  considered 
information  w'e  received  during  the 
public  comment  period  and  comments 
from  peer  review'ers  in  our  preparation 
of  the  final  recovery  plan,  and  have 
summarized  that  information  and  our 
responses  to  comments  in  Appendix  G 
of  the  approved  recovery  plan.  We 
welcome  continuing  public  comment  on 
this  recovery  plan,  and  we  will  consider 
all  substantive  comments  on  an  ongoing 
basis  to  inform  the  implementation  of 
recovery  activities  and  future  updates  to 
the  recovery  plan. 

In  this  recovery  plan,  we  de.scribe  our 
recovery  strategies  and  objectives  for 
two  endangered  plants;  Lomatium 
cookii  (Cook’s  de.sert-parsley)  and 
Lirnnanthes  floccosa  ssp.  grandiflora 
(equivalent  to  Lirnnanthes  puinila  ssp. 
grandiflora  in  current  taxonomy)  (large- 
flowered  woolly  meadowfoam).  The 
plan  also  provides  recommendations  for 
recovery  of  the  threatened  vernal  pool 
fairy  shrimp  (Branchinecta  lynchi) 
within  Oregon,  supplementing  the 
existing  rangewide  recovery  plan  for  the 
species  that  was  published  on  March  7, 
2006  (71  FR  11441).  In  addition,  site- 
specific  information  and 
recommendations  for  long-term 
conservation  are  provided  for  seven 
species  of  con.servation  concern. 

The  species  addressed  in  this 
recovery  plan  occur  in  vernal  pool, 
swale,  or  seasonal  wet  meadow  habitats 
within  southern  Oregon  and  are  largely 
confined  to  limited  areas  by  topographic 
constraints,  soil  types,  and  climatic 
conditions.  Surrounding  (or  associated) 
upland  habitat  is  critical  to  the  proper 
ecological  function  of  these  vernal  pool 
habitats.  Most  of  the  vernal  pool  plants 
and  animals  addressed  in  the  recovery 
plan  have  life  histories  adapted  to  the 
short  period  for  growth  and 
reproduction  within  inundated  or 
drying  pools  and  meadows  interspersed 
with  long  dormant  periods  and  extreme 


year-to-year  variation  in  rainfall.  All  of 
the  species  adtlressed  in  this  recovery 
|)lan  are  threatened  by  the  continued 
degradation,  loss,  and  fragmentation  of 
their  native  vernal  pool  or  wet  meadow 
ecosystems. 

The  recovery  actions  described  in  this 
recovery  plan  include:  (1)  Protection, 
management,  and  restoration  of  vernal 
pool  and  wet  meadow  habitat;  (2) 
population  status  surveys  and 
monitoring;  (3)  research  on  biology  and 
management  of  the  species;  and  (4) 
enhancement  of  public  awareness  and 
participation  in  species  recovery.  The 
recovery  strategy  is  oriented  to  adaptive 
management  of  vernal  pool  and  wet 
meadow  habitat,  consi.stent  with  the 
Service’s  Strategic  Habitat  Conservation 
process,  which  calls  for  an  iterative 
process  of  biological  planning, 
con.servation  design,  conservation 
delivery,  and  monitoring  and  re.search. 
The  biological  planning  and 
conservation  design  set  forth  in  this 
recovery  plan  lay  out  the  criteria  for 
recovery  and  identify  localities  for 
implementing  actions,  while  the 
recovery  actions  describe  a  process  for 
implementing  con.servation  on  the 
ground,  outcome-based  monitoring  to 
assess  success,  and  ongoing  assumption- 
driven  research  to  test  biological 
hypotheses  important  to  management. 
The  objective  of  this  recovery  plan  is  to 
recover  the  two  endangered  plants  and 
the  threatened  animat  species 
sufficiently  to  warrant  delisting,  and  to 
ensure  the  long-term  conservation  of  the 
seven  taxa  of  concern.  An  interim  goal 
is  to  downlist  Lomatium  cookii  and 
Lirnnanthes  floccosa  ssp,  grandiflora 
from  endangered  to  threatened  status. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533  (f). 

Dated;  November  B,  2012. 

Richard  R.  Hannan, 

Acting  Regional  Director,  Pacific  Region,  U.S. 
Fish  and  Wildlife  Service. 

(FR  Dot:.  20i:t-06621  Filed  3-21-13;  8:45  am) 

BILLING  CX>DE  4310-5S-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-HQ-IA-201 3-N072; 

FXI A1 671 0900000P5-1 23-FF09  A30000) 

Endangered  Species;  Marine 
Mammals;  Issuance  of  Permits 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permits. 
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SUMMARY:  VVe,  the  IJ.S.  Fish  and 
Wildlife  Service  (Service),  have  issued 
the  following  perrpits  to  conduct  certain 
activities  with  endangered  species, 
marine  mammals,  or  both.  We  issue 
these  permits  under  the  Endangered 
Species  Act  (ESA)  and  Marine  Mammal 
Protection  Act  (MMPA). 

ADDRESSES:  Brenda  Tapia,  Division  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 


Drive.  Room  212,  Arlington,  VA  22203; 
fax  (703)  358-2280;  or  email 
DMAFR@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Tapia,  (703)  358-2104 
(telephone);  (703)  358-2280  (fax); 
DMAFR@fws.gov  (email). 
SUPPLEMENTARY  INFORMATION:  On  the 
dates  below,  as  authorized  by  the 
provisions  of  the  ESA  (16  U.S.C.  1531 
et  seq.),  as  amended,  and/or  the  MMPA, 


as  amended  (16  U.S.C.  1361  et  seq.),  we 
issued  requested  permits  subject  to 
certain  conditions  set  forth  therein.  For 
each  permit  for  an  endangered  species, 
we  found  that  (l).The  application  was 
filed  in  good  faith,  (2)  The  granted 
permit  would  not  operate  to  the 
disadvantage  of  the  endangered  species, 
and  (3)  The  granted  permit  would  be 
consistent  with  the  purposes  and  policy 
set  forth  in  section  2  of  the  ESA. 


Endangered  Species 


Permit  No. 

Applicant 

Receipt  of  application  Federal  Register  ' 
notice 

Permit 

issuance  date 

69463A  . 

Denver  Zoological  Foundation . 

77  FR  41198;  July  12,  2012  . 

February  22,  2012. 

69465A  . 

Denver  Zoological  Foundation . 

77  FR  41198;  July  12,  2012  . 

February  22,  2012. 

88568A  . 

1  The  Living  Desert  . 

77  FR  66476;  November  5,  2012 . 

February  12,  2013. 

91717A  . 

Thomas  Archipley  . 

77  FR  74506;  December  14,  2012 . 

March  4,  2013. 

90697A  . 

i  Stephen  Dunbar,  Loma  Linda  University  ... 

78  FR  4162;  January  18,  2013  . 

March  15,  2013. 

724540  . 

;  Archie  Carr  Center  for  Sea  Turtle  Re¬ 
search. 

78  FR  5481;  January  25,  2013  . 

j 

March  12,  2013. 

Marine  Mammals 


Permit  No. 

Applicant 

Receipt  of  application  Federal  Register 
notice 

Permit 

issuance  date 

134593  and  134595  . 

73634A . 

Point  Defiance  Zoo  and  Aquarium  . 

Seward  Association  for  the  Advancement 
of  Marine  Science,  Alaska  SeaLife  Cen¬ 
ter. 

71  FR  53464;  September  1 1 ,  2006  . 

77  FR  70457;  November  26,  2012  . 

March  13,  2013. 

March  8,  2013. 

Availability  of  Documents 

Do«;uments  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
[)arty  who  submits  a  written  request  for 
a  copy  of  such  documents  to:  Division 
of  Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  212,  Arlington,  VA  22203; 
fax  (703)  358-2280. 

Brenda  Tapia. 

Program  Analyst/Data  Administrator,  Branch 
of  Permits,  Division  of  Management 
Authority. 

|KR  Ooc.  2in;i-06596  Filed  3-21-13;  8;4.S  am| 

BILUNG  CODE  431»-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-R6-ES-201 3-N071 ; 

FXES1 1 1 30600000D2-1 23-FF06EOOOOO) 

Endangered  and  Threatened  Wildlife 
and  Plants;  Recovery  Permit 
Applications 

agency:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  availability;  request 
for  comments. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  invite  the  public  to 
comment  on  the  following  application 
to  conduct  certain  activities  with 
endangered  or  threatened  species.  With 
some  exceptions,  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
prohibits  activities  with  endangered  and 
threatened  species  unless  a  Federal 
permit  allows  such  activity.  The  Act 
requires  that  we  invite  public  comment 
before  issuing  these  permits. 

DATES:  To  ensure  con.sideration,  please 
send  your  written  comments  by  April 
22,  2013. 

ADDRESSES:  You  may  submit  comments 
or  requests  for  copies  or  more 
information  by  any  of  the  following 
methods.  Alternatively,  you  may  use 
one  of  the  following  methods  to  request 
hard  copies  or  a  CE^ROM  of  the 
documents.  Please  specify  the  permit 
you  are  interested  in  by  number  (e.g., 
Permit  No.  TE-98708A). 

•  Email:  permitsR6ES@fws.gov. 
Please  refer  to  the  respective  permit 
number  (e.g..  Permit  No.  TE-987()8A]  in 
the  subject  line  of  the  message. 


•  U.S.  Mail:  Ecological  Services,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
25486-DFC.  Denver,  CO  80225 

•  In-Person  Drop-off,  Viewing,  or 
Pickup:  Call  (303)  236-4212  to  make  an 
appointment  during  regular  business 
hours  at  134  Union  Blvd.,  Suite  645, 
Lakewood,  CO  80228. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Konishi,  Permit  Coordinator 
Ecological  Services,  (303)  236-4212 
(phone);  permitsR6ES@fws.gov  (email). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Act  (16  U.S.C.  1531  et  seq.) 
prohibits  activities  with  endangered  and 
threatened  species  unless  a  Federal 
permit  allows  such  activity.  Along  with 
our  implementing  regulations  in  the 
Code  of  Federal  Regulations  (CFR)  at  50 
CFR  part  17,  the  Act  provides  for 
permits,  and  requires  that  we  invite 
public  comment  before  issuing  these 
permits. 

A  permit  granted  by  us  under  .section 
10(a)(1)(A)  of  the  Act  authorizes  you  to 
conduct  activities  with  United  States 
endangered  or  threatened  species  for 
scientific  purposes,  enhancement  of 
propagation  or  survival,  or  interstate 
commerce  (the  latter  only  in  the  event 
that  it  facilitates  scientific  purposes  or 
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enhancement  of  propagation  or 
survival).  Our  regulations  implementing 
section  10(a)(1)(A)  for  these  permits  are 
found  at  50  CFR  17.22  for  endangered 
wildlife  species,  50  CFR  17.32  for 
threatened  wildlife  species,  50  Cf  R 
17.62  for  endangered  plant  species,  and 
50  CFR  17.72  for  threatened  plant 
species. 

Application  Available  for  Review  and 
Comment 

VVe  invite  local.  State,  and  Federal 
agencies,  and  the  public  to  comment  on 
the  follow'ing  application.  Documents 
and  other  information  the  applicant  has 
submitted  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  (5  U.S.C.  552a)  and 
Freedom  of  Information  Act  (5  U.S.'C. 
552). 

Permit  Application  Number:  TE- 
98708A 

Applicant:  South  Dakota  Department  of 

Environment  &  Natural  Resources, 

PMB  2020,  Joe  Foss  Building,  523  E. 

Capitol,  Pierre,  SD  57501. 

The  applicant  requests  a  permit  to 
take  (capture,  handle,  release)  Topeka 
shiner  [Notropis  topeka)  in  conjunction 
with  surveys  and  population  monitoring 
activities  in  South  Dakota  for  the 
purpose  of  enhancing  the  species’ 
survival. 

National  Environmental  Policy  Act 

In  compliance  with  the  National 
Environmental  Policy  Act  (42  U.S.C. 

4321  ct  seq.),  we  have  made  an  initial 
determination  that  the  proposed 
activities  in  these  permits  arc 
categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  or 
environmental  impact  statement  (516 
DM  6  Appendix  1,  1.4C(1)). 

Public  Availability  of  Comments 

All  comments  and  materials  we 
receive  in  response  to  this  request  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  listed  in  the 
ADDRESSES  section  of  this  notice. 

Before  including  your  address,  phone 
nuq;iber,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 


Authority 

We  provide  this  notice  under  section 
10  of  the  Act  (16  U.S.C.  1531  et  scq.) 
Dated:  March  18.  2013. 

Michael  G.  Thabault, 

Assistant  liegional  Director,  Mountain-Prairie 
Hegion. 

IFR  Doc.  2013-«6r.24  Filed  3-21-13;  8;45  am) 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-HQ-I A-201 S-N073; 

FXI A1 671 0900000P5-1 23-FF09  A30000] 

Endangered  Species;  Receipt  of 
Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  invite  the  public  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species.  With  some 
exceptions,  the  Endangered  Species  Act 
(ESA)  prohibits  activities  with  listed 
species  unless  Federal  authorization  is 
acquired  that  allows  such  activities. 
DATES:  We  must  receive  comments  or 
requests  for  documents  on  or  before 
April  22.  2013. 

ADDRESSES:  Brenda  Tapia,  Division  of 
Management  Authority.  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  212,  Arlington,  VA  22203; 
fax  (703)  358-2280;  or  email 
DMA  FR@fws  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Tapia,  (703)  358-2104 
(telephone):  (703)  358-2280  (fax); 
DMAFR@f\vs.gov  (email). 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

A.  How  do  /  request  copies  of 
applications  or  comment  on  submitted 
applications? 

Send  your  request  for  copies  of 
applications  or  comments  and  materials 
concerning  any  of  the  applications  to 
the  contact  listed  under  ADDRESSES. 
Please  include  the  Federal  Register 
notice  publication  date,  the  PRT- 
number,  and  the  name  of  the  applicant 
in  your  request  or  submission.  We  will 
not  consider  requests  or  comments  sent 
to  an  email  or  address  not  listed  under 
ADDRESSES.  If  you  provide  an  email 
address  in  your  request  for  copies  of 
applications,  we  will  attempt  to  respond 
to  your  request  electronically. 


Please  make  your  requests  or 
comments  as  specific  as  po.ssible.  Please 
confine  your  comments  to  issues  for 
which  we  seek  comments  in  this  notice, 
and  explain  the  basis  for  your 
comments.  Include  sufficient 
information  with  your  comments  to 
allow  us  to  authenticate  any  scientific  or 
commercial  data  you  include. 

The  comments  and  recommendations 
that  will  be  most  useful  and  likely  to 
influence  agency  decisions  are;  (1) 

Those  supported  by  quantitative 
information  or  studies;  and  (2)  Those 
that  include  citations  to,  and  analyses 
of,  the  applicable  laws  and  regulations. 
We  will  not  consider  or  include  in  our 
administrative  record  comments  we 
receive  after  the  close  of  the  comment 
period  (see  DATES)  or  comments 
delivered  to  an  addre.ss  other  than  tho.se 
listed  above  (see  ADDRESSES). 

B.  May  I  review  comments  submitted  by 
others? 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  street 
address  listed  under  ADDRESSES.  The 
public  may  review  documents  and  other 
information  applicants  have  sent  in 
support  of  the  application  unless  our 
allowing  viewing  would  violate  the 
Privacy  Act  or  Freedom  of  Information 
Act.  Before  including  your  address, 
phone  number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  .so. 

II.  Background 

To  help  us  carry  out  our  conservation 
responsibilities  for  affected  species,  and 
in  consideration  of  section  10(a)(1)(A)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  along 
with  Executive  Order  13576, 

“Delivering  an  Efficient,  Effective,  and 
Accountable  Government,’’  and  the 
President’s  Memorandum  for  the  Heads 
of  Executive  Departments  and  Agencies 
of  January  21,  2009 — Transparency  and 
Open  Government  (74  FR  4685;  January 
26,  2009),  which  call  on  all  Federal 
agencies  to  promote  openness  and 
transparency  in  Government  by 
di.sclosing  information  to  the  public,  we 
invite  public  comment  on  these  permit 
applications  before  final  action  is  taken. 
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III.  Permit  Applications 

A.  Endangered  Species 

Applicant:  Riverbanks  Zoo  and 
Garden,  Columbia,  SC;  PRT-96245A. 

The  applicant  requests  a  permit  to 
import  biological  samples  collected 
from  wild  leatherback  sea  turtles 
[Dermochelys  coriacea)  in  Suriname  for 
the  purpose  of  scientific  research.  This 
notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  5- 
year  period. 

Applicant:  Miami-Dade  Zoological 
Park  and  Gardens,  Miami,  FL;  PRT- 
97266A. 

The  applicant  requests  a  permit  to 
export  a  captive-born  female  harpy  eagle 
(Harpia  harpyja)  to  Parque  Municipal 
Summit  de  Panama,  Gamboa,  Panama, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Mesker  Park  Zoo, 
Evansville,  IN;  PRT-678968. 

The  applicant  requests  renewal  of 
their  captive-bred  wildlife  registration 
under  50  CFR  17.21(g)  for  the  following 
families,  genera,  and  species,  to  enhance 
their  propagation  or  .survival.  This 
notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  5- 
year  period. 

Families 

Bovidae 

Cebidae 

Gercopithecidae 

Cervidae 

Hylobatidae 

Lemuridae 

Macropodidae 

Gruidae 

Genus 

Panthera 

Species 

Snow  leopard  (Uncia  uncia] 

Clouded  leopard  [Neofelis  nebulosa] 
Bactrian  camel  [Camelus  bactrianus) 
Cheetah  [Acinonyx  jubatus) 

Baird’s  tapir  [Tapinis  bairdii) 
Przewalski’s  horse  [Equus  przewalskii) 
Pygmy  slow  loris  (Nycticebus 
pygmaeus) 

Tartaruga  {Podocnemis  expansa) 
Applicant:  Gary  Johnson,  Perris,  CA; 
PRT-808265. 

The  applicant  requests  renewal  of 
their  captive-bred  wildlife  registration 
under  50  CFR  17.21(g)  for  the  Asian 
elephant  [Elephas  maxim  us)  to  enhance 
their  propagation  or  survival.  This 
notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  5- 
year  period. 

Applicant:  Zoological  Society  of 
Philadelphia,  Philadelphia,  PA;  PRT- 
679328. 


The  applicant  requests  amendment 
and  renewal  of  their  captive-bred 
wildlife  registration  under  50  CFR 
17.21(g)  for  the  following  families, 
genera,  and  species,  to  enhance  their 
propagation  or  survival.  This 
notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  5- 
year  period. 

Families 

Bovidae 

Canidae 

Cebidae 

Gercopithecidae 

Cervidae 

Elephantidae 

Equidae 

Felidae  (does  not  include  jaguar, 
margay,  or  ocelot) 

Hominidae 

Hylobatidae 

Lemuridae 

Rhinocerotidae 

Accipitridae 

Bucerotidae 

Cathartidae 

Columbidae 

Cotingidae 

Gruidae 

Muscicapidae 

Pedionomidae 

Psittacidae  [does  not  include  thick¬ 
billed  parrots) 

Rallidae 

Strigidae 

Sturnidae  (does  not  include  Aplonis 
pelzeini] 

Threskiornithidae 

Trogonidae 

Alligatoridae 

Boidae  (does  not  include  Mona  boa  or 
Puerto  Rico  boa) 

Crocodylidae  (does  not  include  the 
American  crocodile) 

Testudinidae 

Varanidae 

Bufonidae 

Species 

Rodrigues  fruit  bat  (Pteropus 
rodricensis) 

Central  American  river  turtle 
(Dermatemys  mawii) 

Giant  otter  (Pteronura  brasiliensis] 
Applicant:  Richard  Ray,  Farragut,  TN; 
PRT-99438A. 

The  applicant  requests  a  captive-bred 
wildlife  registration  under  50  CFR 
17.21(g)  for  the  radiated  tortoise 
(Astrochelys  radiata)  to  enhance  the 
species’  propagation  or  survival.  This 
notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  5- 
year  period. 

Applicant:  Oregon  Zoo,  Portland,  OR; 
PRT-677662. 

The  applicant  requests  renewal  of 
their  captive-bred  wildlife  registration 


under  50  CFR  17.21(g)  for  the  following 
families,  to  enhance  their  propagation  or 
survival.  This  notification  covers 
activities  to  be  conducted  by  the 
applicant  over  a  5-year  period. 

Families 

Cebidae 

Gercopithecidae 

Elephantidae 

Equidae 

Felidae  (does  not  include  jaguar, 
margay,  or  ocelot) 

Hylobatidae 

Lemuridae 

Hominidae 

Rhinocerotidae 

Applicant:  Charles  Salisbury, 
Lakeland,  FL;  PRT-56309A. 

The  applicant  requests  amendment  of 
their  captive-bred  wildlife  registration 
under  50  CFR  17.21(g)  to  include 
Siamang  (Symphalangus  syndactylus]  to 
enhance  their  propagation  or  survival. 
This  notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  5- 
year  period. 

Applicant:  Chicago  Zoological 
Society,  Brookfield,  IL;  PRT-682781. 

The  applicant  requests  renewal  of 
their  captive-bred  wildlife  registration 
under  50  CFR  17.21(g)  for  the  following 
families,  to  enhance  their  propagation  or 
survival.  This  notification  covers 
activities  to  be  conducted  by  the 
applicant  over  a  5-year  period. 

Families 

Bovidae 

Camelidae 

Canidae 

Cebidae 

Gercopithecidae 

Equidae 

Felidae  (does  not  include  jaguar,  ocelot, 
or  margay) 

Hominidae 

Hylobatidae 

Lemuridae 

Lorisidae 

Pteropodidae 

Rhinocerotidae 

Tapiridae 

Psittacidae  (does  not  include  thick¬ 
billed  parrots)  • 

Sturnidae  (does  not  include  Aplonis 
pelzeini) 

Crocodylidae  (does  not  include  the 
American  crocodile) 

Te.studinidae 

Applicant:  East  Coast  Zoological 
Society  dba  Brevard  Zoo,  Melbourne, 
FL;  PRT-036218. 

The  applicant  requests  amendment 
and  renewal  of  their  captive-bred 
wildlife  registration  under  50  CFR 
17.21(g)  for  the  following  families, 
genera,  and  species,  to  enhance  their 
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propagation  or  survival.  This 
notification  c:overs  activities  to  be 
conducted  by  the  applicant  over  a  .5- 
year  period. 

Families 

(lebidae 

Clanidae 

Cercopitbecidae 

Hominidae 

Hylobatidae 

Lemuridae 

Tapiridae 

Species 

Clheetah  [Acinonyx  jubatus) 

Grevy’s  Zebra  [Equus  gwvyi] 

Golden  parakeet  [Guarouba  guorouha) 
Bali  starling  [Leucopsar  rnthscbildi] 
Radiated  tortoise  (Astrocholys  radiata] 
Goliath  frog  [Conraaa  goliath) 

Multiple  Applicants 

The  following  applicants  each  request 
a  permit  to  import  the  sport-bunted 
trophy  of  one  male  bontebok 
[Damaliscits  pygargus  pygargus)  culled 
from  a  captive  herd  maintained  under 
the  management  program  of  the 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

Applicant:  Franklin  Brown,  Rainbow 
Gity,  AL;  PRT-99428A. 

Applicant:  Michael  Gouch,  Lebanon, 
TN;  FRT-97814A. 

Applicant:  CoW  John,  El  Paso,  TX; 
PRT-99723A. 

Applicant:  Montague  James,  Fll  Paso, 
TX;  PRT-99724A. 

Brenda  Tapia, 

Program  Analyst/Data  Administrator,  Branch 
of  Permits.  Division  of  Management 
Authority. 

IFR  Dor..  2013-06.595  Filfid  .3-21-13;  8:45  am) 

BILLING  CODE  431(l-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLNVL01000.  LSIIOOOOO.GNOOOO. 
LVEMF1201170  241A;  NVN-090444;  13- 
08807;  M0#4500047785;  TAS:  14X5017] 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Pan  Mine  Project,  White 
Pine  County,  NV 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA),  and  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (FLPMA),  the 


Bureau  of  Land  Management  (BLM) 

Egan  F’ield  Office,  Ely,  Nevada  has 
prepared  a  Draft  Environmental  Impact 
Statement  (EIS)  for  the  proposed  Pan 
Mine  Project  and  by  this  notice  is 
announcing  the  opening  of  the  comment 
period. 

DATES: To  ensure  comments  will  be 
considered,  tbe  BLM  mu.st  receive 
written  comments  on  the  Pan  Mine 
Project  Draft  EIS  within  45  days 
following  the  date  the  Fmvironmental 
Protection  Agency  publishes  its  Notice 
of  Availability  in  the  Federal  Register. 
The  BLM  will  announce  any  public 
meetings  or  other  public  involvement 
activities  at  least  15  days  in  advance 
through  public  notices,  media  releases, 
and/or  mailings. 

ADDRESSES:  You  may  submit  comments 
related  to  the  Pan  Mine  l^roject  by  any 
of  the  following  methods: 

•  Email:  BlM_NV_EYDO_Midway_ 
Pan  EIS@hlm.gov. 

•  Fax;  775-289-1910. 

•  Mail:  BLM  Ely  District,  Egan  Field 
Office,  HG  33,  Box  33500,  Ely,  NV 
89301. 

Gopies  of  the  Pan  Mine  Project  Draft 
EIS  are  available  in  the  Ely  Di.strict 
Office  at  the  above  address  and  on  the 
Ely  District’s  Web  page  at  http:// 
www.hlm.gov/nv/st/en/fo/elyJield_ 
office/him  _progroms/minerals/mining_ 
projects/pan  mine _project.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Miles 
Kreidler,  project  lead,  telephone:  775- 
289-1893;  address:  702  North  Indu.strial 
Way,  Ely,  NV  89301;  email: 
mkreidler@hlm.gov.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
normal  busine.ss  hours.  The  FIRS  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  mes.sage  or  question  with  the 
above  individual.  You  will  receive  a 
reply  during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  Midway 
Gold  US,  Inc.,  (Midway)  proposes  to 
construct  and  operate  an  open-pit  gold 
mining  operation  in  the  northern  part  of 
the  Pancake  Mountain  Range, 
approximately  50  miles  west  of  Ely  in 
White  Pine  Gounty,  Nevada.  The 
proposed  loi;ation  is  10  miles  south  of 
US  Route  50  near  Newark  Valley.  The 
proposed  operations  and  associated 
disturbance  would  be  on  approximately 
3,204  acres  of  public  land  managed  by 
the  BLM.  The  proposed  power  line  runs 
along  Highway  50  and  south  along  a 
proposed  access  road  to  the  mine  site. 
An  updated  inventory  of  lands  wdth 
wilderne.ss  characteristics  was 
completed  and  found  no  lands  with 


wilderne.ss  characteristics  in  the  project 
area.  'I’he  projei  ted  project  life  of  the 
mine  is  25  years:  13  years  of  mining  and 
additional  time  for  associated 
construction,  closure,  and  post-closure 
monitoring  periods.  Midway  is 
currently  conducting  exploration 
activities  in  this  area  which  were 
analyzed  in  2  environmental 
assessments  (EAs):  the  Castleworlh 
Ventures,  Inc.  Pan  Exploration  Project 
EA  (May  2004)  and  the  Midway  Gold 
Pan  Project  Exploration  Amendment  EA 
(July  2011). 

The  Draft  ELS  describes  and  analyzes 
the  proposed  project  site-specific 
impacts  (including  cumulative)  on  all 
affected  resources.  There  are  3  action 
alternatives  (including  the  Proposed 
Action)  analyzed  in  addition  to  the  No 
Action  Alternative.  The  Waste  Rock 
Dispo.sal  .Site  Design  Alternative  would 
result  in  a  decrease  of  79  acres  of 
disturbance  compared  to  the  Propo.sed 
Action.  It  would  al.so  involve  a  more 
conventional  waste  rock  dispo.sal  design 
and  move  waste  rock  away  from  more 
important  greater  sage-grouse  habitat. 
The  Southwest  Power  Line  Alternative 
was  developed  to  addresses  concerns  of 
potential  impacts  to  greater  sage-grouse 
from  the  Propo.sed  Action  power  line.  It 
is  marginally  further  away  and  is  less 
visible  from  2  active  greater  sage-grouse 
leks.  There  were  10  other  alternatives 
considered  but  eliminated  from  further 
analysis.  Mitigation  measures  are 
considered  to  minimize  environmental, 
impacts  and  to  assure  the  proposed 
action  does  not  result  in  unnecessary  or 
undue  degradation  of  public  lands. 

On  April  16,  2012,  a  Notice  of  Intent 
was  published  in  the  Federal  Register 
inviting  scoping  comments  on  the 
propo.sed  action.  A  legal  notice  was 
prepared  by  the  BLM  and  published  in 
the  Elko  Daily  F’ree  Press,  Ely  Daily 
Times,  and  the  Reno  Gazette-Journal 
informing  the  public  of  the  BLM's 
intention  to  prepare  the  Pan  Mine  EIS. 
Public  scoping  meetings  were  held  in 
May  2012  in  Ely,  Eureka,  and  Reno, 
Nevada.  A  total  of  26  comments  were 
received.  The  comments  are 
incorporated  in  a  Scoping  Summary 
Report  and  were  considered  in  the 
preparation  of  this  Draft  ELS. 

Goncerns  raised  during  scoping 
include:  potential  impacts  to 
archaeological  resources,  including 
damage  to  Garbonari  sites  and  the  loss 
of  iKse  of  the  1913  alternative  route  of 
the  Lincoln  Highway;  impacts  to 
population  and  habitat  of  greater  .sage- 
grouse;  impacts  to  wild  horses  and  their 
habitat;  inqiacts  to  air  quality  through 
point  (equipment)  and  non-point  (waste 
rock  disposal  areas)  pollution  sources; 
changes  to  the  quantity  and  quality  of 
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surface  water  and  groundwater; 
potential  occurrence  of  acid  drainage 
from  waste  rock  disposal  areas  into 
surface  and  groundwater;  impacts  to  the 
sensitive  desert  landscape,  vegetation 
communities,  and  vegetative  food 
resources  for  wildlife:  short-  and  long¬ 
term  impacts  on  wildlife  population 
dynamics  and  habitats;  impacts  to 
general  health  of  the  rangeland 
resources;  release  of  pollutants  and 
hazardous  materials  to  the  environment 
during  operations  and  following 
closure;  increase  in  light  pollution  in 
the  areas  and  direct  visual  impacts  from 
mine  facilities;  positive  and  negative 
socioeconomic  impacts  to  the 
communities  of  Ely  and  Eureka,  and  to 
White  Pine  County;  and  cumulative 
impacts  to  wildlife,  wild  horses, 
cultural,  air.  water,  and  vegetation 
resources.  The  2  action  alternatives 
were  developed  to  help  reduce  impacts 
to  greater  sage-grouse.  Mitigation 
measures  have  also  been  included  to 
show  how'  impacts  on  resources  could 
be  minimized. 

The  BLM  has  prepared  the  Draft  EIS 
in  conjunction  with  its  three 
Cooperating  Agencies:  Nevada 
Department  of  Wildlife,  Eureka  County, 
and  White  Pine  County. 

Please  note  that  public  comments  and 
information  submitted  including  names, 
street  addresses,  and  email  addresses  of 
j>ersons  who  submit  comments  will  be 
available  for  public  review  and 
disclosure  at  the  above  address  during 
regular  business  hours  (7:30  a.m.  to  4:30 
p.m.),  Monday  through  Friday,  except 
holidays. 

Before  including  your  address,  phone 
number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review',  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Authority:  40  CFR  part  1501  and  43  CFR 
part  3809. 

Jill  A.  Moore, 

Field  Manager,  Egan  Field  Office. 

IFR  Due.  zoia-oe-soa  Filed  3-21-13;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLMTMOOOOO  L16100000.DP0000 
LXSSO48E0000] 

Notice  of  Availability  of  the  HiLine 
District  Draft  Resource  Management 
Plan  and  Draft  Environmental  Impact 
Statement,  MT 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA),  and  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (FLPMA),  the 
Bureau  of  Land  Management  (BLM)  has 
prepared  a  Draft  Resource  Management 
plan  (RMP)  and  Draft  Environmental 
Impact  Statement  (EIS)  for  the  HiLine 
District  in  Montana  and  by  this  notice 
is  announcing  the  opening  of  the 
comment  period. 

DATES:  To  ensure  that  comments  will  be 
considered,  the  BLM  must  receive 
written  comments  on  the  draft  RMP/EIS 
within  90  days  following  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  the  draft  RMP/ 
EIS  in  the  Federal  Register.  The  BLM 
will  announce  future  meetings  or 
hearings  and  any  other  public 
participation  activities  at  least  15  days 
in  advance  through  public  notices, 
media  releases,  and/or  mailings. 
ADDRESSES:  You  may  submit  comments 
related  to  the  HiLine  District  draft  RMP/ 
EIS  by  any  of  the  following  methods: 

•  Email:  MT  HiLine  RMP@hlm.gov. 

•  Fax: 406-262-2856. 

•  Mail:  District  Manager,  BLM,  3990 
Hwy  2  West,  Havre,  MT  59501 

Copies  of  the  HiLine  District  draft 
RMP/EIS  are  available  in  the  Havre 
Field  Office  at  the  above  address  or  on 
the  following  Web  site:  http:// 

I  vw'w.  him  .gav/dqkd. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Hockett,  Planning  & 
Environmental  Coordinator,  telephone: 
406-262-2837;  address:  3990  Hwy  2 
West,  Havre,  MT  59501;  email: 
MT_HiUne_RMP@blm.gov.  Persons  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  to  contact  the  above 
individual  during  normal  business 
hours.  The  FIRS  is  available  24  hours  a 
day,  7  days  a  week,  to  leave  a  message 
or  question  with  the  above  individual. 
You  will  receive  a  reply  during  normal 
business  hours. 

SUPPLEMENTARY  INFORMATION:  The 

HiLine  District  draft  RMP/EIS  was 


developed  through  a  collaborative 
planning  process.  The  HiLine  District 
RMP  decision  area  encompasses 
approximately  2.4  million  acres  of 
public  land  and  3.8  million  acres  of 
Federal  mineral  estate  administered  by 
the  BLM  HiLine  District,  which  are 
located  in  northern  Montana  in  Glacier, 
Toole,  Liberty,  Chouteau,  Hill,  Blaine, 
Phillips,  and  Valley  counties.  These 
lands  and  minerals  are  managed  by  the 
Havre,  Malta,  Glasgow  and  Great  Falls 
Field  Offices.  The  HiLine  RMP  decision 
area  does  not  include  private  lands. 

State  lands,  tribal  reservations.  Federal 
lands  not  administered  by  BLM,  or 
lands  addressed  in  the  LJpper  Missouri 
River  Breaks  National  Monument  RMP 
(January  2008). 

Current  guidance  is  provided  by  the 
West  HiLine  (1988)  and  Sweet  Grass 
Hills  Amendment  (1996)  and  Judith- 
Valley-Phillips  Resource  Management 
Plans  (1994)  and  land  use  plan 
amendments  (1996).  Oil  and  gas  leasing 
in  Phillips  and  Valley  counties  is 
currently  managed  under  four 
Management  Framework  Plans  (MFP): 
Phillips  MFP,  Valley  MFP,  Little  Rocky 
Mountains  MFP,  and  the  UL  Bend/ 
Zortman  Mf’P. 

The  key  issues  raised  during  the 
planning  process  include  renewable  and 
traditional  energy  development, 
management  of  solid  minerals,  soil  and 
vegetation  management,  land  tenure, 
public  land  acce.ss,  off-highway 
vehicles,  lands  w'ith  wilderness 
characteristics,  wildlife  habitat  and 
special  status  species,  cultural  and 
paleontological  resources,  special 
designations  and  management  areas, 
wildfire  and  prescribed  fire 
management,  and  social  and  economic 
conditions  across  the  HiLine  District. 
Five  alternatives,  including  a  no-action 
alternative,  were  developed  in  response 
to  these  key  issues.  The  no  action 
alternative.  Alternative  A,  represents  the 
current  management  of  public  lands 
within  the  HiLine  District.  The  four 
action  alternatives.  Alternatives  B 
through  E,  present  a  reasonable  set  of 
objectives  and  actions  to  guide  future 
management  of  the  planning  area. 
Comments  collected  during  the  scoping 
process  in  2006,  during  which  18  public 
open  houses  were  held,  were 
instrumental  in  determining  the  issues 
to  be  addressed.  Through  the  draft  RMP/ 
EIS,  the  BLM  is  seeking  public  input  on 
the  alternatives  developed  to  address 
these  issues.  The  HiLine  District’s 
identified  preferred  alternative  is 
Alternative  E,  which  focuses  on  a 
balance  between  managing  public  lands 
for  economic  and  recreational  growth 
while  protecting  valuable  resources. 
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Among  the  special  designations  under 
consideration  within  the  range  of 
alternatives,  Areas  of  Critical 
Environmental  (Concern  (ACEC)  are 
proposed  to  protect  certain  resource 
values.  There  are  seven  exi.sting  ACE(>s: 
Azure  Cave,  Big  Bend  of  the  Milk  River, 
Bitter  C'.reek,  Kevin  Rim,  Mountain 
IMovor,  Prairie  Dog  Towns  w'ithin  the 
7km  (Complex,  and  Sweet  (Jrass  Hills; 
these  ACEC  designations  would  be 
carried  forward  in  some  alternatives, 
sometimes  with  changes  in  acreage 
depending  on  the  alternative. 

Pertinent  information  regarding  all 
proposed  ACEC^s  in  the  preferred 
alternative,  including  values,  resource 
use  limitations,  if  formally  designated, 
and  acreages,  is  summarized  below. 
Further  information  is  available  at  the 
following  Web  site:  htip:// www.bhu.gov/ 
fiqkci. 

Azure  Cave  ACEC,  (141  Acres) 

•  Relevant  and  Important  Values: 
Wildlife  habitat,  natural  hazards. 

•  Limitations  on  the  Following  Uses: 
Solid  mineral  leasing,  mineral  material 
sales,  commercial  wind  energy 
development. 

•  Other  Restrictions;  Avoidance  area 
for  rights-of-way. 

Big  Bend  of  the  Milk  River  ACEC  (1,972 
Acres) 

•  Relevant  and  Important  Values: 
Cultural,  liistoric. 

•  Limitations  on  the  Following  U.ses: 
Oil  and  gas  leasing,  mineral  material 
sales,  commercial  wind  energy 
development. 

•  Other  Restrictions:  Avoidance  area 
for  rights-of-way. 

Bitter  Creek  ACEC  (60,701  Acres) 

•  Relevant  and  Important  Values; 
Historic,  cultural,  scenic,  wdldlife 
habitat,  natural  proce.s.ses. 

•  Limitations  on  the  Following  I  Isos: 
Oil  and  gas  leasing,  commercial  wind 
energy  development. 

•  Other  Restrictions;  Avoidance  area 
for  rights-of-way,  managed  as  Visual 
Resource  Management  (VRM)  Classes  I 
and  II. 

Kevin  Rim  ACEC  (4,557  Acres) 

•  Relevaht  and  Important  Values: 
Cultural,  wildlife  habitat. 

•  Limitations  on  the  Following  Uses: 
Oil  and  gas  leasing,  solid  mineral 
leasing,  mineral  material  sales, 
commercial  wind  energy  development. 

•  Other  Restrictions:  Avoidance  area 
for  rights-of-way. 

Mountain  Plover  ACEC  (24,762  Acres) 

•  Relevant  and  Important  Values; 
Wildlife  habitat. 


•  Limitations  on  the  Following  Uses; 
Oil  and  gas  leasing,  solid  mineral 
leasing,  mineral  material  sales, 
commercial  wind  energy  development. 

•  Other  Restrictions:  Avoidance  area 
for  rights-of-way. 

Sweet  Grass  Hills  ACEC  (7,419  Acres) 

•  Relevant  and  Important  Values: 
Hi.storic,  cultural. 

•  Limitations  on  the  Following  Uses: 
Oil  and  ga§  leasing,  solid  mineral 
leasing,  mineral  material  sales, 
commercial  wind  energy  development. 

•  Other  Restrictions:  Avoidance  area 
for  rights-of-way,  managed  as  VRM 
C.lass  II. 

Frenchman  ACEC  (42,020  Acres,  or 
63,482  Acres  in  Alternative  D) 

•  Relevant  and  Important  Values; 
Scenic,  wildlife  habitat,  natural 
processes. 

•  Limitations  on  the  Following  Uses: 
Oil  and  gas  leasing,  solid  mineral 
leasing,  mineral  material  sales, 
commercial  wind  energy  development. 

•  Other  Restrictions:  Avoidance  area 
for  rights-of-way,  managed  as  VRM 
Class  II. 

Malta  Geological  ACEC  (6,153  Acres) 

•  Relevant  and  Important  Values: 
Geologic,  paleontological,  natural 
processes. 

•  Limitations  on  the  E'cllowing  Uses: 
Oil  and  gas  leasing,  solid  mineral 
leasing,  mineral  material  sales, 
commercial  wind  energy  development. 

•  Other  Restrictions:  Avoidance  area 
for  right.s-of-way;  personal  collection  of 
common  fossils  would  not  be  allow'ed. 

Woody  Island  ACEC  (32,869  Acres,  or 
22,411  Acres  in  Alternatives  C  &  D) 

•  Relevant  and  Important  Values: 
Scenic,  wildlife  habitat. 

•  Limitations  on  the  Following  Uses: 
Oil  and  gas  leasing,  solid  mineral 
leasing,  mineral  material  sales, 
commercial  wind  energy  development, 

•  Other  Restrictions:  Avoidance  area 
for  right.s-of-way,  managed  as  VRM 
Class  II. 

Zortman/Landusky  Mine  Reclamation 
ACEC  (2,682  Acres,  or  3,609  Acres  in 
Alternatives  B  &  C) 

•  Relevant  and  Important  Values; 
Natural  hazards,  public  safety. 

•  Limitations  on  the  I’ollowing  Uses: 
Commercial  wind  energy  development. 

•  Other  Restrictions:  Avoidance  area 
for  rights-of-way,  closed  to  all 
unauthorized  vehicle  use  during 
reclamation  activities. 

Some  of  the  ACECs  in  the  preferred 
alternative  may  also  appear  in  other 
alternatives  with  different  acreages  and 


management  prescriptions.  Also,  some 
ACECs  that  appear  in  other  alternatives 
may  not  be  included  in  the  preferred 
alternative.  For  example,  the  Little 
Rocky  Mountains  ACEC  is  analyzed  in 
Alternative  D  for  relevant  and  important 
historic  and  cultural  values;  and  the 
Greater  Sage-Grouse  Protection  Priority 
Area  and  Grassland  Bird/Greater  Sage- 
Grouse  Priority  Anjas  are  proposed 
AC’ECs  in  Alternative  B  to  protect 
relevant  and  important  Greater  Sage- 
Grou.se  and  grassland  bird  habitat. 

The  preferred  alternative  identifies 
930,265  ai:res  as  a  Greater  Sage-Grouse 
Protection  Priority  Area  and  298,772 
acres  as  Grassland  Bird/Greater  .Sage- 
Grouse  Priority  Areas  with  special 
management  pre.scriptions  on  these 
BLM-admini.stered  lands  to  provide 
high-quality  habitat  for  Greater  Sage- 
Grouse  and  other  .sagebrush-dependent 
species.  These  priority  habitat  areas 
would  be  clo.sed  to  solid  mineral 
leasing,  and  oil  and  gas  leasing  would 
be  subject  to  a  no  surface  occupanc:^' 
and  use  .stipulation.  Both  areas  would 
be  designated  as  exclusion  areas  for 
wind  energy  rights-of-way,  and 
avoidance  areas  for  all  other  rights-of- 
way. 

Two  areas  are  being  considered  for 
designation  as  off-highway  vehicle 
(OHV)  u.se  areas.  In  the  preferred 
alternative,  40  acres  in  the  Glasgow 
OHV  area  would  remain  open  until  an 
alternate  site  is  lof:ated,  and  in  the 
Fresno  OHV  area  125  acres  would  be 
designated  as  open  to  OHV  use. 

E'ollowing  the  close  of  the  public 
review  and  comment  period  on  this 
draft  RMP/EIS,  public  comments  will  be 
u.sed  to  prepare  the  BLM  HiLine  District 
Proposed  RMP  and  F’inal  EIS.  The  BLM 
will  respond  to  each  substantive 
comment  received  during  the  draft 
RMP/DELS  review  period  by  making 
appropriate  revisions  to  the  document, 
or  by  explaining  why  a  comment  did 
not  warrant  a  change.  After  comments 
have  been  considered  and  the  draft 
RMP/EIS  has  incorporated  all  potential 
revisions  to  develop  the  Propo.sed  RMP 
and  Final  EIS,  a  notice  of  the 
availability  for  the  Proposed  RMP  and 
Final  EIS  will  b»)  posted  in  the  Federal 
Register. 

Please  note  that  public  comments  and 
information  submitted  including  names, 
street  addresses,  and  email  addresses  of 
persons  who  submit  comments  will  be 
available  for  public  review  and 
disclosure  at  the  above  address  during 
regular  business  hours  (8  a.m.  to  4  p.m.), 
Monday  through  Friday,  except 
holidays. 

Before  including  your  address,  phone 
number,  email  address,  or  other 
personal  identifying  information  in  your 
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comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Authority:  40  CFR  1506.B,  40  CFR 
I.SOO.IO,  43  CFR  1610.2. 

(amie  E.  Connell, 

State  Director. 

IKK  Doc.  2013-06S03  Filed  8:45  am) 

BILLING  CODE  4310-ON-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLIOIOOOOO-L1 1 200000-PH0000] 

Notice  of  Public  Meeting,  Idaho  Falls 
District  Resource  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  .Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Idaho  Falls 
District  Re.source  Advisory  Council 
(RAC),  will  meet  as  indicated  below. 
DATES:  The  Idaho  Falls  District  RAC  will 
meet  in  Challis,  Idaho,  April  23-24, 

2013  for  a  two-day  meeting  at  the 
Challis  Field  Office,  1151  Blue 
Mountain  Road,  Challis,  Idaho  83226. 
The  first  day  will  begin  at  10:00  a.m. 
and  adjourn  at  5:00  p.m.  The  second 
day  will  begin  ak8:30  a.m.  and  adjourn 
at  2:30  p.m.  Members  of  the  public  are 
invited  to  attend.  A  comment  period 
will  be  held  following  the  introductions 
from  10:00-10:30  a.m.  All  meetings  are 
open  to  the  public. 

SUPPLEMENTARY  INFORMATION:  The  15- 

member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
a.ssociated  with  public  land 
management  in  the  BLM  Idaho  Falls 
District  (IFD),  which  covers  eastern 
Idaho. 

Items  on  the  agenda  include  an 
overview  and  tour  of  the  Thompson 
Creek  Mine  and  proposed  Broken  Wing 
Ranch  Land  Exchange. 

The  Recreation  RAC  will  convene  at 
approximately  11:15  a.m.  to  discuss  the 
Caribou-Targhee  National  Forest 
proposed  new  cabin  rental  fee  for  the  Al 


Taylor  Cabin  in  Dubois  and  the  .Salmon 
Challis  National  Forest  will  provide 
some  informational  material  regarding 
potential  c.hanges  to  the  river  lottery 
system.  Following  the  morning  part  of 
the  meeting,  a  tour  of  the  Broken  Wing 
Ranch  will  be  conducted.  The  second 
day  RAC  members  will  meet  briefly  at 
the  office  to  discuss  Thompson  Creek 
Mine  and  then  head  to  the  mine  for  a 
tour. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  a.ssistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Wheeler,  RAC  Coordinator,  Idaho 
Falls  District,  1405  Hollipark  Dr.,  Idaho 
Falls,  ID  8.3401.  Telephone:  (208)  524- 
7550.  Email:  sawhepler@bhn.gov. 

Dated:  March  11,  2013. 

Sarah  Wheeler, 

District  MAC  Coordinator. 

(FK  Doc.  201:1-06622  Filed  .3-21-13;  8:45  am) 

BILLING  CODE  4310-GG-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLORB00000.L1 0200000. 
PH0OO0.L.X.SS.036H0OOO.1 3XL1 1 09AF; 
HAG13-0151] 

Notice  of  Public  Meeting  Cancellation 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  public  meeting 
cancellation. 

SUMMARY:  The  meeting  of  the  Southeast 
Oregon  Resource  Advisory  Council 
(RAC)  scheduled  for  Monday,  April  22, 
2013,  and  Tuesday,  April  23,  2013,  is 
cancelled.  The  event  is  cancelled  due  to 
budget  .sequestration  and  will  not  be 
rescheduled. 

DATES:  April  22-23,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  I’ara 
Martinak,  Public  Affairs  Specialist,  BLM 
Burns  District  Office,  28910  Highway  20 
West.  Hines,  Oregon  97738-9424,  (541) 
573—4519,  or  email  tmartina@bhn.gov. 
Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1(800)  877-8339  to  contact  the 


above  individual  during  normal 
business  hours.  The  FIRS  is  available  24 
hours  a  day,  7  days  a  week,  to  leave  a 
message  or  question  with  the  above 
individual.  You  will  receive  a  reply 
during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  The 
Southeast  Oregon  RAC  consists  of  1 5 
members  chartered  and  appointed  by 
the  Secretary  of  the  Interior.  Their 
diverse  perspectives  are  represented  in 
commodity,  conservation,  and  general 
intere.sts.  They  provide  advice  to  BLM 
and  Forest  Service  resource  managers 
regarding  management  plans  and 
proposed  resource  actions  on  public 
land  in  southeast  Oregon. 

Brendan  Cain, 

BLM  Barns  District  Manager. 

IFR  Doc.  2013-06623  Filed  :i-21-13;  8:45  ami 


Notice  Seeking  Public  interest  for 
Solar  Energy  Development  on  Public 
Lands  in  the  State  of  Colorado 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management’s  (BLM)  Colorado  State 
Office  is  providing  an  opportunity  for 
parties  to  express  an  interest  in 
proposing  solar  energy  development 
projects  on  approximately  3,705  acres  of 
public  land  administered  by  the  BLM’s 
San  Luis  Valley  Field  Office  in 
Saguache  and  Conejos  counties, 
Colorado. 

DATES:  Parties  interested  in  proposing  a 
solar  energy  development  project  on  the 
lands  described  in  this  notice  should 
submit  a  letter  of  interest  in  respon.se  to 
this  notice  and  a  preliminary  right-of- 
way  (ROW)  application  (SF-299)  to  the 
address  listed  below  on  or  before  May 
21,  2013.  The  ROW  application  form 
can  be  downloaded  at:  http:// 
wmv.gsa  .gov/ portal/ forms/ download/ 
117318. 

ADDRESSES:  Documentation  should  be 
sent  to  the  Bureau  of  Land  Management, 
Attention:  Maryanne  Kurtinaitis, 

C0923,  2850  Youngfield  Street, 
Lakewood,  CO  80215.  Electronic 
submissions  will  not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maryanne  Kurtinaitis,  Renewable 
Energy  Program  Manager,  by  telephone 
at  303-239-3708  or  by  email  at 


BILLING  CODE  4310-33-P 

DEPARTMENT  OF  THE  INTERIOR 
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wkiniiiia@hlm.oov.  Persons  who  use  a 
telecommunications  device  lor  the  deaf 
(TDD)  may  call  the  l•’ederal  Information 
Relay  Service  (FIRS)  at  l-BOO-877-8339 
to  contact  the  above  individual  during 
normal  business  hours.  'I’he  FIRS  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  or  question  with  the 
above  individual.  You  will  receive  a 
reply  during  normal  business  hours. 

SUPPLEMENTARY  INFORMATION:  BLM 

(Colorado  has  received  two  ROW 
applications  within  two  designated 
Solar  Energy  Zones  (SHZs)  serialized  as 
C(Xi-074781  (I,o.s  Mogotes  East  SEZ) 
and  CQti-0747(j3  (D(i  Tilla  Gulch  .SEZ). 
Ap})Iicatinns  for  .solar  energy 
development  are  processed  as  ROW 
authorizations  under  Title  V  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  regulations  at  43  CFR 
2804.23  authorize  the  BLM  to  determine 
wlndher  competition  exists  among  ROW 
applications  filed  for  the  same  facility  or 
system.  The  regulations  also  allow  the 
BLM  to  resolve  any  such  competition  by 
using  competitive  bidding  proi;edurejS. 

The  BLM  will  review  submissions 
from  interested  parties  in  respon.se  to 
this  notice  and  determine  whether 
competition  exists  to  develop  .solar 
energy  projects  in  the  De  Tilla  Gulch 
and  Los  Mogotes  East  .SEZs.  If  the  BLM 
determines  sufficient  competition 
exists,  the  BLM  may  u.se  a  competitive 
bidding  process,  consistent  with  the 
regulations,  to  select  a  preferred 
applicant  in  one  or  both  of  the  SEZs. 

The  first  parcel  is  called  De  Tilla 
Gulch  SEZ,  and  consists  of 
approximately  1,064  acres  of  public 
land  within  sections  29,  30,  31,  32,  and 
33  of  T.  4.5  N.,  R.  9  E.,  New  Mexico 
Principal  Meridian,  Saguache  Gounty, 
Colorado.  This  parcel  lies 
approximately  seven  miles  east  of  the 
town  of  Saguache,  Colorado.  The  second 
parcel  is  called  Los  Mogotes  Ea.st  SEZ, 
and  consists  of  approximately  2,641 
acres  of  public  land  within  sections  1, 
12,  13,  24,  and  25  of  T.  34N.,  R.  8  E., 
New  Mexico  Principal  Meridian, 

Conejos  County,  Colorado.  This  parcel 
lies  three  miles  west  of  the  town  of 
Romeo,  Colorado.  A  map  of  both  SEZs 
can  be  viewed  and  downloaded  at: 
http://soIarais.anl.gov/maps/index.cfm. 

Aulhiirity:  43  CFR  2804.23. 

Helen  M.  Hankins, 

BIM  Colorado  State  Director. 

|FR  Doc.  2013-06507  Filed  3-21-13;  8:45  am) 

BILLING  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CACA-049491,  LLCAD01500  L51010000 
FXOOOO  LVRWB12B4920] 

Notice  of  Availability  of  the  Record  of 
Decision  for  the  EDF  Renewable 
Energy  Desert  Harvest  Solar  Field 
Project  and  California  Desert 
Conservation  Area  Plan  Amendment, 
Riverside  County,  California 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  'I'he  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Record  of  Decision 
(ROD)/Appr()ved  Amimdinent  to  the 
C.alifornia  Desert  Conservation  Area 
(CDCA)  Plan,  for  the  Desert  Harvest 
.Solar  Project  (DHSP),  in  Riverside 
County,  Oilifornia.  The  .Secretary  of  the 
Interior  approved  the  ROD  on  March  13, 
2013,  which  constitutes  the  final 
decision  of  the  Department. 

ADDRESSES:  Copies  of  the  ROD/ 
Approved  Amendment  to  tlie  CDCA 
Plan  are  available  upon  rerjuest  from  the 
BLM  Field  Manager,  Palm  .Spring.s- 
South  Coast  Field  Office,  1201  Bird 
Center  Drive,  Palm  .Springs,  CA  92262 
and  the  BLM  California  De.sert  District 
Office,  22835  Calle  .San  fiian  de  Los 
Lagos,  Moreno  Valley,  CA  92553,  or  via 
the  Internet  at  the  following  Web  site: 
http :/ /www.  him  .gov/ca/st/en  /fo/ 
pahnsprings/Solar  Projects/ 

Desert  Harvest  Solar  Project.html . 

FOR  FURTHER  INFORMATION  CONTACT: 

F’rank  McMenimen,  BLM  Project 
Manager,  telephone  760-833-7150;  mail 
1201  Bird  Center  Drive,  Palm  .Springs, 
California  92262;  email 
fmcmenimen@hlm.gov. 

Persons  who  use  a 

telecommunications  device  for  the  deaf 
(TDD)  may  call  the  F’ederal  Information 
Relay  .Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
normal  business  hours.  The  FIRS  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  or  question  with  the 
above  individual.  You  will  receive  a 
reply  during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  EDF 
Renewable  Energy  (formerly  enXco 
Development  Corporation)  (Applicant) 
has  requested  right-of-way  (ROW)  grant 
authorization  to  construct,  operate, 
maintain,  and  decommission  an  up  to 
150-megawatt  (MW),  nominal  capacity, 
alternating  current,  solar  photovoltaic 
(PV)  energy  generation  facility  and 
necessary  ancillary  facilities  including 
an  operations  and  maintenance  (O&M) 


facility,  site  security,  on-site  substation, 
switchyard,  access  road,  and  a  220- 
kilovolt  (kV)  generation  interconnection 
line  (gen-tie  line).  The  project  site  is 
located  approximately  6  miles  north  of 
Interstate  10  and  the  rural  community  of 
Desert  Center  and  3  miles  north  of  Lake 
ramarisk,  between  tbe  cities  of 
Coachella  and  Blythe. 

The  project  site  is  in  the  California 
Desert  District  within  the  planning 
boundary  of  the  CDCA  Plan,  which  is 
the  applicable  Resource  Management 
Plan  for  the  project  site  and  the 
surrounding  areas.  The  CDtiA  Plan, 
while  rec.ognizing  the  potential 
compatibility  of  solar  generation 
facilities  on  public  lands,  requires  that 
all  sites  associated  with  power 
generation  or  transmission  not  already 
identified  in  the  Plan  be  considered 
through  the  BLM’s  land  use  plan 
amendment  process.  As  a  result,  prior  to 
approval  of  a  ROW  grant  to  the  DH.SP, 
the  BLM  must  amend  the  CDCA  Plan  to 
allow  the  .solar  generating  project  (In 
that  site.  Additionally,  the  CDCA  Plan 
also  requires  that  transmission  lines 
above  161  kV  be  placed  within  a 
federally  designated  utility  corridor  or 
that  the  transmission  line  be  specifically 
allowed  outside  a  corridor  through  a 
plan  amendment  process.  .Since  there  is 
no  designated  corridor  from  DHSP 
generation  tie-in  transmi.ssion  line,  the 
CDCA  Plan  must  akso  be  amended  to 
allow  that  line  outside  of  a  designated 
corridor.  The  approved  Amendment  to 
the  CDCA  Plan  specifically  revises  the 
CDCA  Plan  to  allow  for  the 
development  of  the  DHSP  and  ancillary 
facilities  on  land  managed  hy  the  BLM. 
The  BLM  selected  alternative  would 
result  in  construction  of  a  solar  farm, 
capable  of  generating  up  to  150  MW  of  » 
electricity,  and  is  within  the  range  of 
alternatives  analyzed  in  the  F'inal 
Environmental  Impact  Statement  (EIS). 
The  Notice  of  Availability  of  the  F’inal 
EIS  for  the  DH.SP  and  proposed  CDCiA 
Plan  Amendment  was  published  in  the 
Federal  Register  on  November  2,  2012 
(77  FR  66183). 

Publication  of  the  Notice  of 
Availability  for  the  Final  EIS  and 
Proposed  CDCA  Plan  Amendment 
initiated  a  30-day  protest  period  for  the 
proposed  amendment  to  the  CDCA  Plan. 
At  the  close  of  the  30-day  protest 
period,  six  protests  were  received  and 
resolved.  Their  resolution  is 
summarized  in  the  Director’s  Protest 
Summary'  Report,  available  online  at 
h  ttp://  w'ww.bim  .gov/pgda  ta/con  ten  t/ wo/ 
en/prog/planning/planningoverview/ 
protest_resolution.html.  The  proposed 
amendment  to  the  CDCA  Plan  was  not 
modified  as  a  result  of  the  protest 
resolution,  however,  the  BLM  did 
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provide  some  clarifications  and 
modifications  to  project  mitigation 
measures.  These  clarifications  and 
modifications  were  minor  and  do  not 
warrant  supplementation  of  the  Final 
EIS.  Simultaneously  with  the  protest 
period,  the  Governor  of  California 
conducted  a  consistency  review  for  the 
proposed  CDCA  Plan  Amendment  to 
identify  any  inconsistencies  w'ith  State 
or  local  plans,  policies,  or  programs.  No 
inconsistencies  were  identified. 

Because  the  decisions  described  in 
the  ROD  are  approved  by  the  Secretary 
of  the  Interior,  they  are  not  subject  to 
administrative  appeal  (43  CFR  4.410(a) 
(3)). 

Authority:  40  CFR  1506.0. 
famie  Connell, 

Acting  Deputy  Director.  Hureaii  of  Land 
Management. 

|FK  n<K;.  2013-0fi(>72  Filed  3-21-13;  H:45  am) 

BILUNG  CODE  4310-4(M> 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLNVS03100  L51010000  EROOOO 
LVRWF12F8740.241A:  13-08807;  MO# 
4500048381;  TAS:  14X5017] 

Notice  of  Availability  of  a  Record  of 
Decision  for  the  Searchlight  Wind 
Energy  Project,  Clark  County,  NV 

agency;  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Record  of  Decision 
(ROD)  for  the  Searchlight  Wind  Energy 
Project.  The  Department  of  the  Interior 
Secretary'  .signed  the  ROD  on  March  13, 
2013,  which  constitutes  the  final 
decision  of  the  Department. 

ADDRESSES:  Copies  of  the  ROD  are 
available  upon  request  and  for  public 
inspection  at  the  Southern  Nevada 
District  Office,  Bureau  of  Land 
Management,  4701  N.  Torrey  Pines 
Drive,  Las  Vegas,  NV,  89130  or  on  the 
internet  at  http://www.blm.gov/nv/st/en/ 
fo/lvfo/blm  jyrograms/ energy/ 
search  ligh  t_  wind_energy.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Helseth,  Renewable  Energy 
Project  Manager,  telephone  702-515- 
5173;  address  4701  N.  Torrey  Pines 
Drive,  Las  Vegas,  NV  89130;  email 
gbelseth@blm.gov.  Persons  who  use  a. 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
normal  business  hours.  The  FIRS  is 


available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  or  question  w'ith  the 
above  individual.  You  will  receive  a 
reply  during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION: 

Searchlight  Wind  Energy,  LL(>,  (SWE)  a 
wholly-owned  subsidiary  of  Duke 
Energy,  applied  to  the  BLM  for  a  right- 
of-way  (RC3W)  grant  on  public  lands  to 
develop  a  200-megawatt  (MW)  wind 
energy  facility.  The  ROW  application 
area  encompasses  approximately  18,949 
acres  of  BLM-administered  public  lands 
adjacent  to  Searchlight,  Nevada,  about 
60  miles  southeast  of  Las  Vegas,  in  Clark 
County,  Nevada.  An  updated  inventory 
of  lands  with  wilderness  characteristics 
was  completed  and  no  lands  with 
wilderness  characteritics  were  found 
within  the  project  area.  The  area  was 
.segregated  from  mineral  entry  in  the 
Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  (EIS) 
for  the  Searchlight  Wind  Energy  Project. 
In  connection  with  the  SWE  proposal, 
Western  Area  Power  Administration 
(Western)  submitted  a  ROW  application 
to  the  BLM  for  construction  and 
operation  of  an  electrical 
interconnection  facility/switchyard 
adjacent  to  the  existing  Davis-Mead 
transmission  line  that  w'ould 
interconnect  the  power  generated  from 
the  wind  facility  to  Western’s  electrical 
grid  system.  The  Western  application 
was  also  analyzed  as  part  of  the 
Searchlight  Wind  Energy  Project 
Environmental  Impact  Statement.  I’he 
})roposed  project  is  in  conformance  with 
the  1998  Las  Vegas  Resource 
Management  Plan,  pages  2-26  and  2-27 
and  the  Record  of  Decision,  October  5, 
1998,  pages  19  and  20. 

The  Environmental  Protec;tion  Agency 
(EPA)  and  the  BLM  published  the 
Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement 
concurrently  in  the  Federal  Register  (77 
FR  2979  and  77  FR  2999)  on  January  20, 
2012,  starting  a  60-day  comment  period 
on  the  Draft  EIS. 

The  EPA  published  the  Notice  of 
Availability  of  the  Final  Environmental 
Impact  Statement  in  the  Federal 
Register  (77  FR  74479)  on  December  14, 
2012  and  the  BLM  notice  (77  FR  74865) 
was  published  on  December  18,  2012. 
Printed  and  electronic  copies  of  the 
Draft  EIS  and  Final  EIS  are  available  at 
the  Southern  Nevada  District  Office  and 
posted  on  the  Internet  at  http:// 

WWW.  blin  .gov/ n  v/st/en  /fo/ 1  vfo/ 
him  ^programs/ energy /search 
Iight_wind_energy.htm!.  Three 
alternatives  were  analyzed  in  the  EIS — 
a  96  wind  turbine  layout,  an  87  wind 
turbine  layout,  and  a  no-action 
alternative.  The  87  wind  turbine 


alternative  is  the  BLM’s  preferred 
alternative.  The  BLM  received  6 
comment  submissions  during  the  30-day 
availability  period  following  the  release 
of  the  Final  EIS.  In  response  to  those 
comments,  the  BLM  incorporated  7 
additional  mitigation  measures  and 
made  minor  editorial  changes  to  clarify 
language  in  the  ROD. 

The  ROD  approves,  with  all 
mitigation  measures  identified  in  the 
Final  EIS  and  additional  mitigation 
measures  identified  in  the  ROD,  the  87 
wind  turbine  alternative,  including 
associated  infrastructure,  and  the 
switching  station  proposed  by  Western. 

Because  this  decision  is  approved  by 
the  Secretary  of  the  Interior,  it  is  not 
subject  to  administrative  appeal  (43  CFR 
4.41()(a)(3)). 

Authority:  40  (3’R  1506.6  and  40  (TR 
1506.10. 

lamie  Connell, 

Acting  Deputy  Director  for  Operations  Bureau 
of  Land  Management. 

|FR  Doc,  2ni.3-(J()r.73  Filed  3-21-13;  8:4.5  am) 

BILLING  CODE  43ia-HC-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CACA  048728,  LLCAD06000, 

L51 01  OOOO.LVRWB09B251 0.FXOOOO] 

Notice  of  Availability  of  the  Record  of 
Decision  for  the  McCoy  Solar  Energy 
Project,  Riverside  County,  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Record  of  Decision 
(ROD)  to  grant  a  Right-of-Way  (ROW) 
and  amend  the  California  Desert 
Con.servation  Area  Plan  (CDCA  Plan)  for 
the  McCoy  Solar  Energy  Project  (MSEP), 
a  photovoltaic  .solar  electricity 
generation  project.  The  Secretary  of  the 
Interior  approved  the  ROD  on  March  13, 
2013,  which  comstitutes  the  final 
decision  of  the  Department. 
addresses:  Copies  of  the  ROD/ 
Approved  Amendment  to  the  CDCA 
Plan  are  available  upon  request  from  the 
Field  Manager,  Palm  Springs/South 
Coast  Field  Office  1201  Bird  Center 
Drive,  Palm  Springs,  CA  92262,  and  the 
California  Desert  District  Office,  22835 
Calle  San  Juan  de  Los  Lagos,  Moreno 
Valley,  CA  9255,3-9046,  or  via  the 
Internet  at  the  following  Web  site; 
http  ://www.  blm  .gov/ca/st/en  /fo/ 
palmsprings/Solar  Projects/ 

McCoy. html. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Jeffery  Childers;  telephone,  9.51-697- 
5.308;  mail,  BLM  California  Desert 
District  Office,  2283.5  Calle  San  Juan  de 
Los  Lagos,  Moreno  Valley,  CA  92553- 
9046;  or  email  jchilders@hlm.gov. 

Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  to  contact  the 
above  individual  during  normal 
business  hours.  The  FIR.S  is  available  24 
hours  a  day,  7  days  a  week,  to  leave  a 
message  or  question  with  the  above 
individual.  You  will  receive  a  reply 
during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  McCoy 
Solar,  LLC,  filed  a  ROW  application  for 
the  MSEP.  The  project  as  originally 
proposed  would  have  consisted  of  an  up 
to  750-megawatt  photovoltaic  solar 
energy  generation  facility  and  necessary 
ancillary  facilities.  The  proposed  project 
included  a  4,437-acre  solar  plant  site 
and  a  14.5-mile  generation  tie  line 
(Eastern  Route),  access  roads,  a 
distribution  line,  and  a  2-acre  switch 
yard  (total  linear  disturbance  is  146 
acres,  for  a  total  project  area  of  4,583 
acres)  to  be  located  adjacent  to  and 
connect  into  Southern  California 
Edison’s  Colorado  River  Substation.  The 
proposed  project  would  require 
approximately  477  acres  of  private 
lands.  The  project  site  is  13  miles 
northwest  of  Blythe,  California  and  32 
miles  east  of  De.sert  Center. 

The  Preferred  Alternative  identified 
in  the  Final  Environmental  Impact 
Statement  (EIS)  is  the  proposed  4,437- 
acre  solar  plant  site,  a  reconfigured  12.5- 
mile  gen-tie  and  access  road  (Central 
Route),  and  the  switch  yard 
interconnection  (total  linear  disturbance 
of  136  acres)  to  the  Colorado  River 
Substation. 

The  project  site  is  in  the  California 
Desert  District  within  the  planning 
boundary  of  the  CDCA  Plan,  which  is 
the  applicable  re.source  management 
plan  (RMP)  for  the  project  site  and 
surrounding  areas.  The  CDCA  Plan, 
while  recognizing  the  potential 
compatibility  of  solar  energy  generation 
facilities  with  other  uses  on  public 
lands,  requires  that  all  sites  associated 
with  power  generation  or  transmission 
not  already  identified  in  the  Plan  be 
considered  through  the  BLM’s  land  use 
plan  amendment  process.  As  a  result, 
prior  to  approval  of  a  ROW  grant  for  the 
MSEP,  the  BLM  must  amend  the  CDCA 
Plan  to  allow  the  .solar  energy  generating 
project  on  that  site.  The  approved 
Amendment  to  the  CDCA  Plan 
specifically  revises  the  CDCA  Plan  to 
allow  for  the  development  of  the  MSEP 
and  ancillary  facilities  on  land  managed 


by  the  BLM.  With  respect  to  the  plan 
amendment,  the  publication  of  the 
Notice  of  Availability  of  the  Proposed 
Plan  Amendment/Final  EIS  for  the 
MSEP  on  December  21.  2012,  initiated 
a  30-day  protest  period  for  the  proposed 
amendment  to  the  CI3CA  Plan  which 
concluded  on  January  22,  2013.  The 
BLM  received  two  timely  and  complete 
written  protests  which  were  resolved 
prior  to  the  execution  of  the  ROD.  Their 
resolution  is  summarized  in  the 
Director’s  Protest  Summary  Report 
attached  to  the  ROD.  The  proposed 
amendment  to  the  CDCA  Plan  was  not 
modified  as  a  result  of  the  protests 
received  or  their  resolution. 
Simultaneously  with  the  protest  period, 
the  Governor  of  California  conducted  an 
expedited  30-day  consistency  review  of 
the  proposed  CDCA  Plan  amendment  to 
identify  any  inconsistencies  with  State 
or  local  plans,  policies  or  programs;  np 
inconsistencies  were  identified  by  the 
Governor’s  Office. 

Because  this  decision  is  approved  by 
the  Secretary  of  the  Interior,  it  is  not 
subject  to  administrative  appeal  (43  CFR 
4.410(a)(3)). 

Authority:  40  CFR  1506.6. 

Jamie  Connell, 

Acting  Deputy  Director,  Bureau  of  Land 
Management. 

(KR  Doc..  201.'i-06r>70  Filed  .3-21-13;  8:45  am| 

BILLING  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-WASO-NRNHL-1 2533; 

PPWOCRADIO,  PCU00RP14.R50000] 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 
and  Related  Actions 

Nominations  for  the  following 
properties  being  considered  for  listing 
or  related  actions  in  the  National 
Register  were  received  by  the  National 
Park  Service  before  March  2,  2013. 
Pursuant  to  section  60.13  of  36  CFR  part 
60,  written  comments  are  being 
accepted  concerning  the  significance  of 
the  nominated  properties  under  the 
National  Register  criteria  for  evaluation. 
(Comments  may  be  forwarded  by  United 
States  Po.stal  Service,  to  the  National 
Register  of  Historic  Places,  National 
Park  Service,  1849  C  St.  NW.,  MS  2280, 
Washington,  DC  20240;  by  all  other 
carriers.  National  Register  of  Historic 
Places,  National  Park  Service,  1201  Eye 
St.  NW.,  8th  floor,  Washington,  DC 
20005;  or  by  fax,  202-371-6447.  Written 
or  faxed  comments  should  be  submitted 
by  April  8,  2013.  Before  including  your 


address,  phone  numlier,  email  address, 
or  other  personal  identifying 
information  in  your  comment,  you 
should  be  aware  that  your  entire 
comment — including  your  personal 
identifying  information — may  be  made 
publicly  available  at  any  time.  While 
you  can  ask  us  in  your  comment  to 
withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Dated:  March  8,  2013. 

J.  Paul  Ixiether, 

Chief,  National  Register  of  Historic  Places/ 
National  Historic  Landmarks  Program. 

CALIFORNIA 

Los  Angeles  County 

.Southern  California  .Sanitarium  Historic 
Di.strict,  2900  E.  Del  Mar  Blvd.,  Pa.sadena, 
13000160 

Orange  County 

Huntington  Beach  Public  Library  on  Triangle 
Park,  525  Main  St.,  Huntington  Beach, 
13000157 

Santa  Clara  County 

Rhoades  Ranch,  2290-A  Chochrane  Rd., 
Morgan  Hill.  13000158 

COLORADO 

Larimer  County 

Bingham  Home.stead  Rural  Historic 
Land.scape,  4916  Bingham  Hill  Rd.  (County 
Rd  .50E),  Bellvue,  13000161 

CONNECTICUT 

Litchfield  County 

Lakeville  Manor,  12  Elm  St.;  33  Sharon  Rd., 
Lakeville,  1.3000159 

Windham  County 

Temple  Beth  Israel,  39  Killingly  Dr.. 
Danielson,  13000162 

FLORIDA 
De  Soto  County 

Johnson — .Smith  House,  1519  N.  Art:adia 
Ave.,  Arcadia.  13000163 

Pinellas  County 

Henry.  James,  House,  950  12th  .St.,  N.,  St. 
Petersburg,  13000164 

KANSAS 

Douglas  County 

Kibbee  Farmstead,  (Agriculture-Related 
Resources  of  Kan.sas  MP.S)  1500  Haskell 
Ave.,  Lawrence.  13000165 
University  of  Kansas  Historic  District, 
Roughly  bounded  by  W  Campus  Rd.,  S 
edge  of  Jayhawk  Blvd.,  .Sunnyside  Ave., 
Lilac  Ln.,  Oread  Ave.,  and  W.  13fh  St., 
Lawrence,  13000167 

Wyandotte  County 

Welborn  Community  Congrtigational  Church, 
5217  Leavenworth  Rd.,  Kansas  City. 
13000166 
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MAINE 

Penobscot  County 

Phi  Gamma  Delta  House.  79  College  Ave., 
Orono, 13000169 

York  County 

Saco  Central  Fire  Station,  14  Thorton  Ave., 
Saco,  13000168 

MASSACHUSETTS 

Hampshire  County 

Center  Cemetery,  178  College  Hwy  (Rte  10), 
Southhampton,  13000170 

MISSOURI 

Boone  (bounty 

Fniderick  Apartments,  1001  University  Ave., 
Columbia,  13000172 

Newton  County 

Neosho  Wholesale  Grocery  Company,  224  N. 
Washington  St.,  Neosho,  13000171 

OHIO 

Meigs  County 

Buffington  Island  Battlefield  (Boundary 
lnc;rease).  Roughly  bounded  by  E.  bank  of 
Ohio  R.,  Dry  Run  Oeek,  a  ridgeline,  and 
Laucks  Run,  Portland.  13000173 

RHODE  ISLAND 

Washington  County 

Anthony — Kinney  Farm,  505  Point  |udith 
Rd.,  Narragansett,  13000178 

TEXAS 

Camp  County 

Pittsburg  Commercial  Historic  District,  Along 
Marshall,  Quitman,  lefferson.  Church,  and 
(College  Sts.,  roughly  from  Cvpress  St.  to 
North  St.,  Pittsburg!  13000175 

Colorado  County 

Spanish  Trail  (Old)  from  US  90  to  1-10,  Cty. 
Rd.  268  bet  US  90  and  N.  access  road  of 
1-10,  Columbus.  1.3000176 

La  Salle  County 

Cotulla  Downtoun  Historic  District,  Roughly 
bounded  by  Kerr,  Tilden,  Market  and 
Carrizon  Sts.,  Cotulla,  13000177 

WEST  VIRGINIA 

lackson  County 

Buffington  Island  Battlefield  (Boundary 
Increase),  Roughly  bounded  by  Ohio  River, 
Dry  Run  Creek,  a  ridgeline  and  Laucks 
Run,  Portland,  13000174 
IFR  Doc:.  2013-06569  Filed  3-21-13;  8:45  ami 
BILLING  CODE  4312-S1-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Revised  Second 
Agreement  and  Order  Regarding 
Modification  of  the  Consent  Decree 
Under  the  Clean  Water  Act 

On  March  18,  2013,  the  Department  of 
Justice  lodged  a  proposed  Revised 
Second  Agreement  and  Order  Regarding 


Modification  of  the  Consent  Decree 
(“Revised  Second  Consent  Decree 
Modification”)  with  the  United  States 
District  Court  for  the  Middle  District  of 
Louisiana  in  the  lawsuit  entitled  United 
States  and  the  State  of  Louisiana  v.  City 
of  Baton  Rouge  and  Parish  of  East  Baton 
Rouge,  Civil  Action  No.  No.  3:01-cv- 
00978-BAI-SCR. 

This  action  was  originally  filed  in 
2001  by  the  United  States  and  the  State 
of  Louisiana  under  Clean  Water  Act 
(“CWA”)  Section  301,  33  U.S.C.  1311, 
seeking  civil  penalties  and  injunctive  • 
relief  for  violations  related  to  the 
publically  owned  treatment  works 
owned  and  operated  by  the  City  of 
Baton  Rouge  and  the  Parish  of  Ea.st 
Baton  Rouge  (collectively  “the  City/ 
Parish”).  On  March  14,  2002,  the  Court 
entered  a  Consent  Decree  resolving  all 
claims  in  the  Complaint  (“the  2002 
Consent  Decree”).  Among  other 
requirements,  the  2002  Consent  Decree 
required  the  City/Parish  to  complete 
implementation  by  January  1,  2015  of  a 
project  to  improve  its  .sewage  collection 
system  including  addressing 
Unauthorized  Discharges  such  as 
sanitary  sewer  overflows.  Under  the 
proposed  Revised  Second  Consent 
Decree  Modification,  the  deadline 
would  be  extended  to  December  31, 
2018  and  the  City/Parish  would 
implement  additional  work  including 
installation  of  a  supervisory  control  and 
data  acquisition  .system  and  installation 
of  emergency  generators  at  over  400 
pump  stations  used  in  the  sewage 
collection  system. 

The  publication  of  this  notice  opens 
a  period  for  public  comment  on  the 
Revised  Second  Consent  Decree 
Modification.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  and  should  refer  to 
United  States  v.  City  of  Baton  Rouge, 
D.J.  Ref.  No.  90-5-1-1-2769/1.  All 
comments  must  be  submitted  no  later 
than  thirty  (30)  days  after  the 
publication  date  of  this  notice. 
Comments  may  be  submitted  either  by 
email  or  by  mail: 


To  submit 
comments: 

Send  them  to: 

By  e-mail 

By  mail . 

pubcomment- 
ees.  enrd  @  usdoj.gov. 

Assistant  Attorney  General,  U.S. 
DOJ— ENRD,  P.O.  Box  7611, 
Washington,  DC  20044-7611. 

During  the  public  comment  period, 
the  Revised  Second  Consent  Decreb 
Modification  may  be  examined  and 
downloaded  at  this  Justice  Department 
Web  site:  http://w\xnv. usdoj.gov/enrd/ 
Consent_Decrees.html.  We  will  provide 


a  paper  copy  of  the  Revised  Second 
Consent  Decree  Modification  upon 
written  request  and  payment  of 
reproduction  costs.  Please  mail  your 
request  and  payment  to:  Consent  Decree 
Library,  U.S.  DOJ— ENRD,  P.O.  Box 
7611,  Wa.shington,  DC  20044-7611. 
Please  enclose  a  check  or  money  order 
for  $7.00  (25  cents  per  ))age 
reproduction  cost)  payable  to  the  United 
States  Treasury. 

Maureen  M.  Katz, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 

(FR  Doc.  201.3-06559  Filed  3-21-13;  8:45  ain| 

BILLING  CODE  4410-15-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Worker 
Profiling  and  Reemployment  Services 
Activities  and  Worker  Profiling  and 
Reemployment  Outcomes 

action:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  .submitting  the  Employment 
and  Training  Administration  (ETA) 
sponsored  information  collection 
rtiquest  (ICR)  titled,  “Worker  Profiling 
and  Reemployment  Services  Activities 
and  Worker  Profiling  and 
Reemployment  Outcomes,”  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval  for  continued  u.se 
in  accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1995  (44  U.S.C. 
3501  et  seq.). 

DATES:  Submit  comments  on  or  before 
April  22,  2013. 

ADDRESSES:  A  copy  of  this  ICR  with 
applicable  supporting  documentation; 
including  a  description  of  the  likely 
respondents,  proposed  frequency  of 
response,  and  estimated  total  burden 
may  be  obtained  from  the  RegInfo.gov 
Web  site,  http:/ /w^vw. reginfo.gov/ 
public/do/PRAMain,  on  the  day 
following  publication  of  this  notice  or 
by  contacting  Michel  Smyth  by 
telephone  at  202-693-4129  (this  is  not 
a  toll-free  number)  or  sending  an  email 
to  DOL_PRA_PUBLIC@dol.gov. 

Submit  comments  about  this  request 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  DOL-ETA,  Office  of 
Management  and  Budget,  Room  10235, 
725  17th  Street  NW.,  Washington,  DC 
20503,  Fax:  202-395-6881  (this  is  not  a 
toll-free  number),  email: 

OIRAs  u  bmission  @omb. eop.gov. 
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FOR  FURTHER  INFORMATION  CONTACT; 

Michel  .Sun'll!  by  telephone  at  202— (>93- 
4129  (this  is  not  a  toll-free  number)  or 
by  email  at  DOL  PHA  PUBlACMdol.gov. 
Authority:  44  U.S.C.  3507(a)(1)(D). 

•SUPPLEMENTARY  INFORMATION;  Reporting 
forms  FTA-9048  and  ETA-9049  are 
n.sed  to  identify  those  claimants  who  are 
most  likely  to  exhaust  their 
Unemployment  Insurance  benefits  and 
to  provide  reemployment  services  to 
expedite  those  beneficiaries  return  to 
suitable  w'ork.  The  ETA-904H  report 
provides  a  count  of  the  claimants  who 
were  referred  to  Worker  Profiling  and 
Reemployment  .Services  (WPR.S)  and  a 
count  of  those  who  completed  the 
services.  The  ETA-9049  report  provides 
the  subsequent  collection  of  wage 
records,  which  is  a  useful  management 
tool  for  monitoring  the  success  of  the 
WPRS  program  in  the  State.  This  ICR 
also  covers  preliminary  activities  when 
States  collect  information  from  program 
beneficiaries. 

This  information  collection  is  subject 
to  the  PRA.  A  Federal  agency  generally 
cannot  conduct  or  sponsor  a  collection 
of  information,  and  the  public  is 
generally  not  required  to  respond  to  an 
information  collection,  unless  it  is 
approved  by  the  QMB  under  the  PRA 
and  displays  a  currently  valid  OMB 
Control  Number.  In  addition, 
notwithstanding  any  other  provisions  of 
law,  no  person  shall  generally  be  subject 
to  penalty  for  failing  to  comply  with  a 
collection  of  information  that  does  not 
display  a  valid  Control  Number.  See  5 
CFR  1320..5(a)  and  1320.6.  The  DOL 
obtains  OMB  approval  for  this 
information  collection  under  Control 
Number  120.5-0353.  The  current 
approval  is  scheduled  to  expire  on 
March  31,  2013;  however,  it  should  be 
noted  that  existing  information 
collection  requirements  submitted  to  the 
OMB  receive  a  month-to-month 
extension  while  they  undergo  review. 
For  additional  information,  see  the 
related  notice  published  in  the  Federal 
Register  on  November  27,  2012  (77  FR 
70833). 

Interested  parties  are  encouraged  to 
send  comments  to  the  OMB,  Office  of 
Information  and  Regulatory  Affairs  at 
the  address  showm  in  the  ADDRESSES 
section  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register.  In 
order  to  help  ensure  appropriate 
consideration,  comments  should 
mention  OMB  Control  Number  1205- 
0353.  The  OMB  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and 

•  Minimize  tbe  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
u.se  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  DOL-ETA. 

Title  of  Collection:  Worker  Profiling 
and  Reemployment  .Services  Activities 
and  Worker  Profiling  and 
Reemployment  Outc;omes. 

OMH  Control  Number:  1205-9353. 
Affected  Public:  Individuals  or 
Hou.seholds  and  State,  Local,  and  Tribal 
Governments. 

Total  Estimated  Number  of 
Respondents:  1,342,807. 

Total  Estimated  Number  of 
Responses:  2,685,932. 

Total  Estimated  Annual  Burden 
//ours.- 2,819,995. 

Total  Estimated  Annual  Other  Costs 
Burden:  $0. 

Dated:  March  IH,  2013. 

Michel  Smyth, 

Departmental  Clearance  Officer. 

(FR  Dor.  2013-0<>r>97  Filed  3-21-1:!;  8;4.';  am| 

BILLING  CODE  4510-FW-P 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs; 
National  Advisory  Committee  for  Labor 
Provisions  of  U.S.  Free  Trade 
Agreements 

action;  Notice  of  Gharter  Renewal. 

SUMMARY;  Pursuant  to  the  Federal 
Advisory  Committee  Act  (F'AGA),  as 
amended  (5  U..S.C.  App.  2),  the  North 
American  Agreement  on  Labor 
Cooperation  (NAALC),  and  the  Labor 
Chapters  of  U..S.  F'ree  Trade  Agreements 
(FTAs),  the  Secretary  of  Labor  has 
determined  that  the  renewal  of  the 
charter  of  the  National  Advisory 
Committee  for  Labor  Provisions  of  U.S. 
F’ree  Trade  Agreements  (NAC)  is 
necessary  and  in  the  public  interest  and 
will  provide  information  that  cannot  be 
obtained  from  other  sources.  The 
committee  shall  provide  its  views  to  the 


.Secretary  of  Labor  through  the  Bureau  of 
International  Labor  Affairs  of  the  U.S. 
Department  of  Labor,  which  is  the  point 
of  contact  for  the  NAALC  and  the  Labor 
Chapters  of  U  S.  FTAs.  The  committee 
shall  comprise  twelve  members,  four 
repre.senting  the  labor  community,  four 
representing  the  business  community, 
and  four  representing  the  public. 

Purpose:  In  accordance  with  the 
provisions  of  the  FACA,  Article  17  of 
the  NAALC.  Article  17.4  of  the  United 
States-Singapore  Free  Trade  Agreement. 
Article  18.4  of  the  United  States-Chile 
Free  Trade  Agreement,  Article  18.4  of 
the  United  .States-Au.stralia  Free  Trade 
Agreement,  Article  16.4  of  the  United 
.States-Morocco  Free  Trade  Agreement, 
Article  16.4  of  the  Central  America- 
Uominican  Republic-United  States  F’ree 
Trade  Agreement  (CAFTA-DR).  Article 
15.4  of  the  United  States-Bahrain  Free 
'I'rade  Agreement,  Article  16,4  of  the 
United  .States-Oman  Free  Trade 
Agreement,  Article  17.5  of  the  United 
States-Peru  Trade  Promotion 
Agreement,  Article  17.5  of  the  United 
.States-Colombia  Trade  Promotion 
Agreement,  Article  19.5  of  the  United 
.States-Korea  Free  Trade  Agreement,  and 
Article  16.5  of  the  United  States-Panama 
Trade  Promotion  Agreement,  the 
Secretary  of  Labor  has  determined  that 
the  renewal  of  the  charter  of  the  NAC  is 
necessary  and  in  the  public  interest  and 
will  provide  information  that  cannot  be 
obtained  from  other  sources. 

The  Bureau  of  International  Labor 
Affairs  of  the  U..S.  Department  of  Labor 
serves  as  the  IkS.  point  of  contact  under 
the  FTAs  li.sted  above.  The  committee 
shall  provide  its  advice  to  the  Secretary 
of  Labor  througb  the  Bureau  of 
International  Labor  Affairs  concerning 
the  implementation  of  the  NAALC  and 
the  Labor  Chapters  of  U.S.  FTAs.  The 
committee  may  be  asked  to  provide 
advice  on  the  implementation  of  labor 
provisions  of  other  FTAs  to  which  the 
United  States  may  be  a  party  or  become 
a  party.  The  committee  should  provide 
advice  on  i.ssues  within  the  .scope  of  the 
NAALC  and  the  Labor  Chapters  of  the 
FTAs,  including  cooperative  activities 
and  the  labor  cooperation  mechanism  of 
each  FTA  as  established  in  the  Labor 
Chapters  and  the  corresponding 
annexes.  The  committee  may  be  asked 
to  provide  advice  on  these  and  other 
matters  as  the\  ari.se  in  the  course  of 
administering  the  labor  provisions  of 
other  F’TAs. 

The  committee  shall  comprise  12 
members,  four  representing  the  labor 
community,  four  representing  the 
business  community,  and  four 
representing  the  public.  Unless  already 
employees  of  the  United  States 
Government,  no  members  of  the 
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committee  shall  be  deemed  to  be 
employees  of  the  United  States 
Government  for  any  purpose  by  virtue 
of  their  participation  on  the  committee. 
Memtrers  of  the  committee  will  not  be 
compensated  for  their  services  or 
reimbursed  for  travel  expenses. 

Authority:  The  authority  for  this  notit:o  is 
granted  by  the  FACA  (5  U.S.C'.  App.  2)  and 
the  Secretary  of  Labor’s  Order  No.  18-200fi 
{71  FK  77.S(ib  (12/26/2006)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Church  Albertson,  Division  Chief, 
Monitoring  and  Enforcement  of  Free 
Trade  Agreements,  Bureau  of 
International  Labor  Affairs,  U.S. 
Ilepartment  of  I^bor,  telephone  (202) 
693-4789. 

.Signed  at  Washington,  DC,  this  15th  day  of 
March  2013. 

Carol  Pier, 

Acting  Deputy  Undersecretary,  Bureau  of 
International  Labor  Affairs. 

(FK  Doc.  2()i:»-<mf>3()  Filed  3-21-13;  8:4.5  ain) 
BILLING  CODE  451(F-28-P 


LIBRARY  OF  CONGRESS 

U.S.  Copyright  Office 

[Docket  No.  2013-2] 

Technological  Upgrades  to 
Registration  and  Recordation 
Functions 

agency:  U.S.  Copyright  Office,  Library 
of  Congress. 

ACTION:  Notice  of  Inquiry. 

SUMMARY:  The  United  States  Copyright 
Office  (hereinafter  Copyright  Office  or 
Office)  is  in  the  process  of  identifying 
and  evaluating  potential  improvements 
and  technical  enhancements  to  the 
information  technology  platforms  that 
support  its  registration  and  recordation 
functions,  including  its  online 
registration  system.  These  efforts  are 
part  of  the  Office’s  ongoing  special 
projects,  commenced  October  25,  2011 
(available  at  the  Office’s  Web  site  at 
wwH'.copyright.gov/docs/priorities.pdf). 
The  information  garnered  through  this 
process  has  and  will  continue  to  inform 
the  development  of  the  Copyright 
Office’s  long-term  strategic  plan, 
scheduled  to  commence  in  October 
2013. 

At  this  time,  the  Office  seeks 
comments  regarding  existing 
capabilities  and  future  possibilities. 
Broadly,  the  Office  seeks  comments  on 
(1)  how  stakeholders  use  the  current 
online  offerings  of  the  Copyright  Office, 
especially  with  respect  to  registration 
and  recorded  documents,  and  how  the 
current  offerings  meet,  fail  to  meet,  or 


exceed  user  expectations:  and  (2)  how 
stakeholders  would  like  to  interact  with 
the  Copyright  Office  electronically  in 
the  future,  or,  put  differently,  what 
online  services,  or  aspects  of  existing 
online  services  .stakeholders  would  like 
to  see.  The  Office  appreciates  the 
comments  and  sugge.stions  of  tho.se  who 
u.se  the  national  registration  and 
recordation  systems  to  protect  their 
intellectual  property,  as  well  as  those 
who  regularly  use  Copyright  Office 
resources  to  identify  copyright  owners, 
investigate  the  copyright  status  of  works 
and  the  public  domain,  and  perform 
other  research,  including  statistical 
analysis  on  aggregated  data  sets. 

DATES:  Comments  on  the  Notice  of 
Inquiry  and  Requests  for  Comments  are 
due  on  or  before  May  21,  2013. 

Submission:  All  comments  shall  be 
submitted  electronically.  A  comment 
page  containing  a  comment  form  is 
posted  on  the  Copyright  Office  Web  site 
at  http .7/ivhw. copyrigh t .gov /docs/ 
technical  upgrades.  The  Web  site 
interface  requires  submitters  to 
complete  a  form  specifying  name  and 
organization,  as  applicable,  and  to 
upload  comments  as  an  attachment  via 
a  browse  button.  To  meet  accessibility 
standards,  all  comments  must  be 
uploaded  in  a  single  file  in  either  the 
Portable  Document  File  (PDF)  format 
that  contains  searchable,  accessible  text 
(not  an  image);  Micro.soft  Word; 
WordPerfect;  Rich  Text  Format  (RTF);  or 
ASCII  text  file  format  (not  a  scanned 
document).  The  maximum  file  size  is  6 
megabytes  (MB).  The  name  of  the 
submitter  and  organization  should 
appear  on  both  the  form  and  the  face  of 
the  comments.  All  comments  will  be 
posted  publicly  on  the  Copyright  Office 
web  site  exactly  as  they  are  received, 
along  with  names  and  organizations.  If 
electronic  submission  of  comments  is 
not  feasible,  plea.se  contact  the 
Copyright  Office  at  202-707-8350  for 
special  instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Ament,  Director  of  Information 
Technology,  Copyright,  by  email  at 
uscotech u pgrades@loc.gov;  Christopher 
S.  Reed,  Senior  Advisor  for  Policy  & 
Special  Projects,  Office  of  the  Register  of 
Copyrights,  by  email  at  creed@loc.gov; 
or  call  the  U.S.  Copyright  Office  by 
phone  at  202-707-8350. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  2000,  the  Copyright  Office  initiated 
a  comprehensive  business  process 
reengineering  initiative  intended  to 
update  the  Office’s  technology  platform 
and  improve  operational  efficiency. 
With  the  assistance  of  outside 


consultants  and  business  analysts,  the 
Office  identified  opportunities  for 
efficiency  enhancements  and  process 
improvements.  The  most  significant 
recommendation  was  to  convert  the 
existing  paper-based  copyright 
registration  system  to  an  electronic 
.system,  which  included  the 
development  of  related  new  business 
processes  and  the  automated  production 
of  public  copyright  records. 

Funding  available  for  the 
reengineering  effort  was  limited  and 
decisions  made  by  the  Copyright  Office 
and  the  greater.  Library  were  necessarily 
constrained.  Ultimately  the  Office 
implemented  a  commercial  off-the-shelf 
software  package.  The  Office  piloted  the 
internal  business  process  functions  of 
the  software  with  a  subset  of 
constituents  in  February  2005,  followed 
by  full  implementation  of  the  Copyright 
Office’s  electronic  processing  system  in 
Augu.st  2007.  The  public-facing 
electronic  registration  system — the 
system  that  enables  copyright 
registration  applicants  to  submit 
materials  online — was  launched  in  July 
2008.  The  Office  implemented  a 
significant  upgrade  to  its  .software  and 
hardware  platforms  in  August  2010,  and 
implemented  periodic  upgrades  and 
enhancements  to  accommodate  the 
needs  of  the  system’s  stakeholders — 
namely  tho.se  that  submit  materials  for 
registration,  those  that  search  the 
Copyright  Office  databa.se  for  copj'right 
ownership  information,  and  the 
Copyright  Office’s  staff  that  proce.ss  and 
examine  copyright  claims. 

Today,  more  tlian  eighty  percent  of 
the  Office’s  applications  for  copyright 
registration  come  through  the  electronic 
system,  demonstrating  the  copyright 
community’s  widespread  interest  in 
electronic  registration  functions. 
Although  the  current  system,  and  the 
periodic  upgrades  and  enhancements, 
have  allowed  the  Office  to  maintain  a 
functional  electronic  platform  for  many 
types  of  works,  there  is  room  for 
substantial  improvement.  Notably,  the 
Office’s  recordation  services  were 
included  in  the  initial  reengineering 
plan,  but  were  later  dropped  for 
budgetary  reasons.  Recordation 
processes  are,  thus,  .still  paper-based 
and  are  a  top  concern  of  the  Copyright 
Office.  Thus,  the  Office’s  current 
systems  represent  the  “first  generation’’ 
of  the  Office’s  electronic  processing 
capabilities. 

II.  Discussion 

In  recent  months,  project  leaders  from 
the  Copyright  Office  have  engaged 
copyright  owners,  users  of  copyright 
records,  technical  experts,  public 
interest  organizations,  and  lawyers. 
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including  through  professional 
associations  and  small  businesses  to 
participate  in  a  series  of  focused 
discussions  on  issues  relating  to  the 
Office’s  platforms  for  registration, 
document  recordation,  and  public 
access  to  copyright  ownership 
information.  Through  these  discussions, 
as  well  as  through  its  own  expert 
analysis,  the  Office  has  identified  a 
number  of  areas  in  which  the  current 
electronic  sy.stem  could  be  improved. 

For  example,  numerous  interested 
parties  have  observed  that  the  current 
user  interface  for  electronic  registration 
is  a  challenge  to  navigate.  Users  have 
told  the  Office  that  it  would  be  helpful 
to  be  able  to  customize  the  user 
interface  and  workflow  in  order  to 
streamline  the  registration  process  to 
accommodate  their  own  internal 
workflows.  Moreover,  users  would  like 
to  exercise  some  degree  of  control  over 
the  nature  and  scope  of  information 
they  view  in  a  per.sonalized  registration 
system  dashboard.  The  Copyright  Office 
is  aware  of  similar  requests  from  its  own 
staff,  many  of  whom  desire 
customizable  workflows  to  enhance 
productivity  and  process  efficiency, 
which  would  result  in  improved 
turnaround  times  for  remitters. 

At  a  global  level,  the  Office  is  aware 
that  as  mobile  technology  becomes 
ubiquitous,  an  increasing  number  of 
stakeholders  desire  to  use  mobile 
devices  to  interact  with  the  Office.  To 
that  end,  the  Office  is  evaluating  the 
potential  to  deploy  a  mobile  optimized 
web  interface,  “apps”  that  support 
popular  mobile  platforms,  and  the 
development  of  an  application  program 
interface  (API)  that  can  be  utilized 
within  third  party  applications. 

The  Office  has  also  heard  that  many 
of  its  users  would  benefit  from 
improved  tracking  capabilities. 

Remitters  have  indicated  that  the 
existing  electronic  registration  process 
is  cumbersome  and  are  oftentimes 
uncertain  of  their  progress  within  the 
application  proce.ss;  to  improve  that 
aspect  of  the  system,  they  have 
suggested  that  the  Office  implement  a 
visual  repre.sentation  of  the  registration 
workflow  and  the  user’s  status  within  it 
(e.g.,  a  status  bar). 

Beyond  improvements  to  the 
registration  functions,  the  Office  is 
aware  of  opportunities  for  improvement 
to  its  public  record  search  capabilities. 
Stakeholders  have  indicated  that  the 
Office’s  search  function  should  be  more 
robust,  allowing  for  more  search  criteria, 
refining  the  display  of  the  search 
results,  adding  filters,  and  generally 
making  the  search  functionality  more 
user-friendly.  Representatives  from 
interested  parties  also  suggested  the 


Copyright  Office  make  it  easier  to 
provide  updates  to  the  public  record  to 
ensure  the  data  maintained  is  accurate 
and  up  to  date  (e.g.,  address  changes). 
The  Office  is  thus  investigating  methods 
of  secure  and  effective  data  sharing 
between  interested  parties  and  the 
Copyright  Office  in  order  to  determine 
if  such  functionality  can  be 
implemented  in  a  manner  that  ensures 
integrity  of  the  Office’s  records. 

The  Office  is  also  aware  of  the  need 
for  long-term,  scalable  data  storage  and 
archiving  capability  to  accommodate  the 
growing  volume  of  digital  works  that  the 
Office  receives.  The  CJffice  has  received 
recommendations  to  centralize  the 
various  information  clusters  internally 
within  the  Copyright  Office  to  a  central 
data  repository  and  establish  a  central 
data  warehouse.  Implementing  such  a 
warehouse  presents  a  series  of 
challenges  that  the  (Office  seeks  to  learn 
more  about,  including  determining 
scalable  infrastructure  solutions  to 
accommodate  vast  amounts  of  data, 
analyzing  data  standards  needed  to 
establi.sh  a  central  data  model,  and 
evaluating  potential  data  archival 
strategies. 

One  recommendation  that  the  Office 
frequently  hears,  and  one  that  underlies 
many  of  the  areas  of  improvement  noted 
above,  is  the  need  for  bulk  data  transfer 
between  the  Office  and  interested 
outside  partie.s.  .Such  transfer 
mechanisms  would  allow  more 
widespread  distribution  of  the  Office’s 
records,  as  well  as  permit  remitters  to 
submit  large  quantities  of  electronic 
material  and  associated  application  data 
to  the  Office.  Such  “system-to-system” 
or  “business-to-business”  capabilities 
are  a  central  area  of  inquiry  for  the 
Office.  Interested  parties  have  suggested 
that  the  Office  expose  data  portals 
enabled  to  facilitate  data  exchange  over 
standards-based  protocols  such  as 
ebMS,  .SOAP,  and  AS4. 

In  support  of  potential  bidk  data 
transfer  capabilities,  the  Office  is 
inve.stigating  specific  data  exchange 
standards,  including  those  that  already 
exist  as  well  as  the  potential  for 
developing  a  new  standard  based  upon 
the  needs  of  the  Office’s  constituents. 
Interested  parties  have  told  the  Office 
that  it  .should  continue  to  take  an  active 
role  and  adopt  existing  standards  that 
support  data  exchange  between  the 
Office  and  its  stakeholders.  This 
includes  defining  or  adopting  metadata 
standards  that  support  particular 
indiKstries  (e.g.,  IPTC  for  photography: 
ISRC  for  sound  recordings;  ONIX  for 
books).  Further,  standards  such  as 
CISAC’s  Common  Works  Registration 
(CWR)  and  DDEX  digital  supply  chain 
standards  should  be  considered  to  help 


develop  the  Office’s  ability  to  provide 
better  business-to-business  data 
transfers.  Inteixjsted  parties  have 
suggested  that  the  Copyright  Office 
publish  a  recognized  list  of  data 
standards  so  that  users  are  able  to 
establish  systems  that  support  more 
efficient  interactions  with  the  Copyright 
Office. 

III.  Subjects  of  Inquiry 

The  Copyright  Office  is  currently 
evaluating  what  the  “next  generation” 
of  its  electronic  services  shoidd  look 
like.  Through  a  comprehensive 
evaluation  of  its  current  technical 
processing  capabilities,  and  extensive 
interaction  with  .stakeholders,  the  Office 
hopes  to  develop  a  complete  picture  of 
how  the  Office  currently  supports  the 
needs  of  the  copyright  community,  and 
where  its  systems  and  services  could  bo 
improved.  The  Office  hopes  to  achieve 
a  greater  under.standing  of  current 
technical  challenges  facing  the 
copyright  community  as  well  as  gain  a 
comprehensive  understanding  of  how 
the  community  hopes  to  conduct 
busine.ss  with  the  Copyright  Office  in 
the  future.  This  evaluation  process, 
which  is  tied  to  special  projects  detailed 
in  Priorities  and  Special  Projects  of  the 
U.S.  Copyright  Office  released  by  the 
Register  of  Copyrights  in  October  2011, 
is  intended  to  inform  the  development 
of  the  Office’s  next  five-year  strategic 
plan  that  will  commence  in  October 
2013  and  guide,  among  other  things,  the 
technological  evolution  of  the  Copyright 
Office.  That  plan  will,  in  turn,  inform 
the  Library  of  Congress’s  overarching 
strategic  plan. 

Becau.se  the  Office’s  evaluation  of  its 
technology  platform  is  intended  to  be  a 
wide-ranging  review  of  existing 
capabilities  and  future  possibilities,  the 
Office  seeks  comments  that  present  ” 
conceptual  frameworks  with  concrete 
examples  of  hilure  potential 
applications  or  .services.  Broadly,  the 
Office  seeks  comments  on  (1)  how 
stakeholders  use  the  current  online 
offerings  of  the  Copyright  Office, 
especially  with  respect  to  registration 
and  recorded  documents,  and  how  the 
current  offerings  meet,  fait  to  meet,  or 
exceed  user  expectations;  and  (2)  how 
stakeholders  would  like  to  interact  with 
the  Copyright  Office  electronically  in 
the  future,  or,  put  differently,  what 
online  services,  or  aspects  of  existing 
online  services  stakeholders  would  like 
to  see. 

Although  the  Office  welcomes 
comments  on  the  wide  range  of  topics 
germane  to  this  inquiry,  it  is  particularly 
interested  in  comments  that  address:  (1) 
The  nature  and  capabilities  of  the 
Copyright  Office’s  public  portals  (e.g.. 
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for  electronic  registration  services), 
including  interface-based  portals  as  well 
as  business-to-business  portals,  or 
access  to  Copyright  Office  services  or 
data  through  application  program 
interfaces:  (2)  the  nature  and  scope  of 
information  captured  during  the  course 
of  the  registration  and  recordation 
processes,  including  that  which  could 
be  captured  through  user  input,  or 
through  metadata  harvesting;  (3) 
metadata  standards  in  particular 
industries  that  the  Copyright  Office 
might  adopt  or  incorporate  into  its 
systems  [e.g.,  IPTC  for  photography: 

ISRC  for  sound  recordings;  ONIX  for 
books);  (4)  data  storage  and  security 
standards  for  electronic  copyright 
deposits,  including  the  development  of 
policies  and  best  practices  for  data 
retention  and  migration:  (5)  new  ways  of 
searching  and  accessing  registration  and 
recordation  data  and/or  registration 
deposit  metadata  (e.g.,  image  or  music 
search  technology);  and  (6)  the 
integration  of  third-party  databases  of 
copyright  ownership  and  licensing 
information  (such  as  those  maintained 
by  collective  management 
organizations)  and  related  technologies 
with  data  maintained  by  the  Copyright 
Office. 

Dated:  March  18,  2013. 

Maria  A.  Pallante. 

Hegister  of  Copyrights,  V.S.  Copyright  Office. 
im  Doc.  2013-06633  Filed  3-21-13;  8:4.1  atn| 

BILLING  CODE  1410-30-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-2013-4X)20] 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  and  Combined  Licenses 
Involving  No  Significant  Hazards 
Considerations;  Correction 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice;  correction. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  correcting  a  notice 
that  was  published  in  the  Federal 
Register  (FR)  on  February  5,  2013  (78 
FR  8195),  regarding  the  applications  and 
amendments  to  facility  operating 
licenses  and  combined  licenses 
involving  no  significant  hazards 
considerations.  This  action  is  nec.essary 
to  correct  an  erroneous  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Bladey,  Chief,  Rules, 
Announcements,  and  Directives  Branch, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 


DC  20555-0001:  telephone;  301-415- 
3667;  email:  Cindy.Bhdey@nrc.gov. 

Correction 

In  the  FR  of  February  5,  2013,  in  FR 
Doc.  2013-02352,  on  page  8202,  first 
column,  correct  the  fourth  full 
paragraph  to  read: 

Date  of  initial  notice  in  Federal 
Register:  September  4,  2012  (77  FR 
53927). 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  March,  2013. 

For  the  Nuclear  Regulatory  Commission. 

Cindy  Bladey, 

Chief,  Rules,  Announcements,  and  Directives 
Branch,  Division  of  Administrative  .Services, 
Office  of  Administration. 

(FR  r)<M;.  2013-0654.1  Filed  .3-21-13;  8:45  am) 

BILLING  CODE  7SMM)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[investment  Company  Act  Release  No. 
30427;  File  No.  812-14114] 

Ivy  Funds  Variable  Insurance 
Portfolios,  et  al.;  Notice  of  Application 

March  15.  2013  . 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (“Act”)  for  an  exemption 
from  rule  12dl-2(a)  under  the  Act. 


SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  open-end 
management  investment  companies 
relying  on  rule  12dl-2  under  the  Act  to 
invest  in  certain  financial  instruments. 
APPLICANTS:  Ivy  Funds  Variable 
Insurance  Portfolios  (the  “Trust”), 
Waddell  &  Reed  Investment 
Management  Company  (“WRIMCO”), 
and  Waddell  &  Reed,  Inc.  (“W&R”). 
FILING  DATES:  The  application  was  filed 
on  January  18.  2013. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission’s  Secretary'  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  9,  2013,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
.service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  is.sues 
contested.  Persons  who  wish  to  be 


notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission’s  Secretary. 

ADDRESSES:  Elizabeth  M.  Murphy. 
Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington.  DC  20549-1090; 

Applicants,  6300  Lamar  Avenue.  * 
Overland  Park,  Kansas  66202-4200. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  551-6817,  or  Daniele  Marchesani, 
Branch  Chief,  at  (202)  551-6821 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  via  the  Commission’s 
Web  site  by  .searching  for  the  file 
number,  or  an  applicant  using  the 
Company  name  box,  at  http:// 
wwvi'. sec. gov /search/ search.htm  or  by 
calling  (202)  551-8090. 

Applicants’  Representations 

1.  The  Trust  is  a  Delaware  statutory 
triKst  regi.stered  under  the  Act  as  an 
open-end  management  investment 
company.  WRIMCO,  a  Kansas 
corporation,  is  an  investment  adviser 
registered  under  the  Inve.stment 
Advisers  Act  of  1940,  as  amended  (the 
“Advisers  Act”).and  serves  as 
investment  advi.ser  to  the  Trust.  W&R  is 
organized  as  a  Delaware  corporation, 
and  is  a  registered  broker-dealer  under 
the  Securities  Exchange  Act  of  1934,  as 
amended  (“1934  Act”):  W&R  is  the 
principal  underwriter  of  the  Trust. 

2.  Applicants  request  the  exemption 
to  the  extent  necessary  to  permit  any 
existing  or  future  series  of  the  Trust  and 
any  other  registered  open-end 
management  investment  company  or 
series  thereof  that  (i)  is  advised  by 
WRIMCO  or  any  person  controlling, 
controlled  by  or  under  common  control 
with  W'RIMCO  (any  such  adviser  or 
WRIMCO,  an  “Adviser”),'  (ii)  is  in  the 
.same  group  of  investment  companies,  as 
defined  in  section  12(d)(1)(G)  of  the  Act, 
as  the  Trust  and  invests  in  other 
registered  open-end  management 
inve.stment  companies  in  that  same 
group  (“Underlying  Funds”)  in  reliance 
on  section  12(d)(1)(G)  of  the  Act;  and 
(iii)  is  also  eligible  to  invest  in  securities 
(as  defined  in  section  2(a)(36)  of  the 
Act)  in  reliance  on  rule  12dl-2  under 
the  Act  (each  a  “Eund  of  Funds”),  to 
also  invest,  to  the  extent  consistent  with 
its  investment  objectives,  policies, 
strategies  and  limitations,  in  financial 


'  Any  other  Adviser  also  will  be  registered  under 
the  Advisors  Act. 
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inslruments  that  may  not  t)o  sor.nritios 
within  the  meaning  of  section  2(a)(3H)  of 
the  Act  (“Other  Investments”).^ 
Applicants  also  niquesl  that  the  order 
exempt  W&K  and  any  entity,  including 
anv  entity  controlled  by  or  under 
common  control  with  an  Adviser,  tlwt 
in  the  future  acts  as  principal 
underwriter,  or  broker  or  dealer  (if 
rci  istered  under  the  19,34  Act)  with 
respect  to  the  transactions  described  in 
the  application. 

3.  Consistent  with  its  fiduciary 
obligations  under  the  Act,  the  '(’ru.st’s 
board  of  trust<!es  will  review  tbe 
advisory  fees  charged  by  tin;  Fund  of 
Funds’  Advi.ser  to  ensure  that  they  are 
ha.sed  on  services  provided  that  are  in 
addition  to,  rather  than  duplicative  of, 
services  provided  pursuant  to  the 
advisory  agreement  of  any  inve.stinent 
company  in  which  the  F'und  of  Funds 
may  invest. 

Applicants’  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  (“acquiring  company”)  may 
acquire  securities  of  another  investment 
company  (“acquired  company”)  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock  or  more  than  .5%  of  the  acquiring 
company’s  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  investment  companies,  represent 
more  than  10%  of  the  acquiring 
comj)any’s  total  as.sets.  Section 
12(d)(1)(B)  of  the  Act  provides  that  no 
reigistered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company’s  voting  stock,  or  cause  more 
than  10%  of  the  acquired  company’s 
voting  stock  to  be  owned  by  investment 
companies  and  companies  controlled  by 
them. 

2.  Section  12(d)(1)(G)  of  the  Act 
provides,  in  part,  that  .section  12(d)(1) 
will  not  apply  to  securities  of  an 
acquired  company  purchased  by  an 
acquiring  company  if:  (i)  The  acquired 
company  and  acquiring  company  are 
part  of  the  same  group  of  investment 
companies;  (ii)  the  acquiring  company 
holds  only  securities  of  acquired 
companies  that  are  part  of  the  same 
group  of  investment  companies, 
government  securities,  and  short-term 
paper;  (iii)  the  aggregate  .sales  loads  and 
distribution-related  fees  of  the  acquiring 


^  Every  existing  entity  that  currently  intends  to 
rely  on  the  requested  order  is  named  as  an 
applicant.  Any  existing  or  future  entity  that  relies 
on  the  order  in  the  future  will  do  so  only  in 
accordance  with  the  terms  and  condition  in  the 
application. 


comjtany  and  the  at;quired  company  are 
not  excessive  under  rules  adopted 
pursuant  to  sttction  22(b)  or  section 
22(c)  of  the  Act  by  a  securities 
association  registered  under  section  1.5A 
of  the  1934  Act,  or  by  the  Commission; 
and  (iv)  the  acquired  company  has  a 
|)olicy  that  prohibits  it  frrmTacquiring 
securities  of  registered  op<;n-end 
investment  companies  or  registered  unit 
investment  trusts  in  reliance  on  section 
12(d)(1)(F)  or  (G)  of  the  Act. 

3.  Rule  12dl-2  under  the  Act  permits 
a  registered  open-end  investment 
company  or  a  reigistered  unit  investment 
trust  that  relies  on  section  12(d)(1)(G)  of 
the  Act  to  acquire,  in  addition  to 
.securities  issued  by  another  registered 
investment  company  in  the  same  groiqi 
of  investment  companies,  government 
securities,  and  short-term  paper:  (i) 
Securities  issued  by  an  investment 
company  that  is  not  in  the  same  group 
of  investment  companies,  when  the 
acquisition  is  in  reliance  on  .section 
12(d)(1)(A)  or  12(d)(1)(F)  of  the  Act;  (ii) 
securities  (other  than  securities  issued 
by  an  investment  company);  and  (iii) 
securities  issued  by  a  money  market 
fund,  when  the  inve.stment  is  in  reliance 
on  rule  12dl-l  under  the  Act.  F’or  the 
purposes  of  rule  12dl-2,  “securities” 
means  any  security  as  defined  in  section 
2(a)(3r>)  of  the  Act. 

4.  .Section  6(c)  of  the  Act  provides  that 
the  (Commission  may  exempt  any 
person,  security,  or  tran.saction  from  any 
provision  of  the  Act,  or  from  any  rule 
under  the  Act,  if  such  exemption  is 
neces.sary  or  appropriate  in  the  public 
interest  and  consi.stent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act. 

.5.  Applicants  state  that  each  Funds  of 
Funds  will  comply  with  rule  12dl-2 
under  the  Act,  except  to  the  extent  it 
may  invest  a  portion  of  its  assets  in 
Other  Investments.  Applicants  reqpest 
an  order  under  section  6(c)  of  the  Act 
for  an  exemption  from  ride  12dl-2(a)  to 
allow  the  Funds  of  Funds  to  inve.st  in 
Other  Investments  while  investing  in 
Underlying  Funds.  Applicants  a.s.sert 
that  permitting  the  Funds  of  Funds  to 
inve.st  in  Other  Investments  as  described 
in  the  application  would  not  raise  any 
of  the  concerns  that  the  requirements  of 
section  12(d)(1)  were  designed  to 
address. 

Applicants’  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Applicants  will  comply  with  all 
provisions  of  rule  12dl-2  under  the  Act, 
except  for  paragraph  (a)(2)  to  the  extent 
that  it  re.stricts  any  Fund  of  Funds  from 


investing  in  Other  Investments  as 
described  in  the  application. 

For  the  ('.onunission,  hv  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Kevin  M.  O’Neill, 

Deputy  Serretarv. 

IKK  Dor:.  201.3-06f..19  Kilorl  8:4.5  anil 
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ffrirsiiant  to  .Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  and  Rule  19l)-4  thereunder,^ 
notice  is  hereby  given  that  on  March  18, 
2013,  NASDA(4  OMX  PHLX  LLC 
(“Phlx”  or  “Exchange”)  filed  W'ith  the 
.Securities  and  Exchange  Commission 
(“.SEC”  or  “Commission”)  the  proposed 
rule  change  as  de.scribed  in  Items  1  and 
11  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
.solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Propo.sed  Rule  Change 

The  Exchange  proposes  to  address  the 
manner  in  which  ojitions  contracts 
overlying  10  shares  of  a  .security  (“Mini 
Options”)  will  trade  as  a  Complex 
Order.^ 

rhe  text  of  the  proposed  rule  f:hange 
is  available  on  the  Exchange’s  Web  site 
at  http://\\^vw. nasclaqtroder.com/ 
micro.aspx?id=PHLXHuIef)lings,  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 


>  ISU.S.C.  78s(bHl). 

M7t:FR  240.19b-4. 

’  A  Complex  Order  is  any  order  involving  the 
simultaneous  purchase  and/or  sale  of  two  or  more 
different  options  series  in  the  .same  underlying 
security,  priced  at  a  net  debit  or  credit  based  on  the 
relative  prices  of  the  individual  components,  for  the  • 
same  account,  for  the  purpose  of  executing  a 
particular  investment  strategy.  Furthermore,  a 
Complex  Order  can  also  be  a  stock-option  order, 
which  is  an  order  to  buy  or  ,sell  a  stated  number 
of  units  of  an  underlying  stock  or  exchange-traded 
fund  (“ETF”)  coupled  with  the  purchase  or  sale  of 
options  contract(s).  See  Exchange  Rule  1080, 
Commentary  .08(a)(i), 
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II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpo.se  of  and  basis  for 
the  proposed  rule  change  and  discu.s.sed 
any  comments  it  received  on  the 
propo.sed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-l{ogul(itor\'  Organization's 
Statamenl  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Buie 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide  for  the  manner  in 
which  Mini  Options  will  trade  as  a 
f'.omplex  Order  pursuant  to  Exchange 
Rule  1081).  The  Exchange  previously 
filed  to  list  and  trade  Mini  Options."* 
Exchange  Rule  1080  entitled  “Phlx  XL 
and  Phlx  XL  11"  de.scribes  the  manner  in 
which  Complex  Orders,'*  trade  on  the 
Exchange.  The  Exchange  will  describe 
below  the  manner  in  which  Rule  1080 
operates  with, respect  to  Mini  Options. 

With  respect  to  ('omplex  Orders,  the 
Exchange  states  in  Rule  1080  that 
C.omplex  Orders  involve  the 
simultaneous  purchase  and/or  sale  of 
two  or  more  different  options  .series  in 
the  same  underlying  security,  priced  as 
a  net  debit  or  credit  based  on  relative 
prices  of  the  individual  components. 
The  Exchange  would  permit  Mini 
Options  to  trade  as  Complex  Orders 
provided  that  the  order  involves  the 
simultaneous  purcha.se  and/or  .sale  of 
two  or  more  different  Mini  Options 
series  in  the  same  underlying  security, 
priced  as  a  net  debit  or  credit  based  on 
relative  prices  of  the  individual 
components  and  Mini  Options  are  only 
part  of  a  Complex  Order  strategy  that 


*  Sea  Socurities  Exchange  Act  Release  No.  681 32 
(NovemlH!r  1,  2()t2).  77  FR  66904  (Novemlmr  7. 
2012)  lSR-Phlx-2012-126).  The  Exchange  amende.fl 
amend  Rules  1001  (Position  Limits),  1012  (Series  of 
Options  flpen  for  Trading)  and  1033  (Bids  and 
Offecs — Premium)  to  list  and  trade  Mini  Options 
overlying  five  (.1)  high-prit  ed  sef:uritin.s  for  which 
the  standard  contract  overlying  the  same  security 
exhibits  signifif:ant  liquidity.  Specirically,  the 
Exchange  filed  to  list  Mini  Options  on  SPUR  .S&P 
500  (  ■SPY"),  Apple.  Inc.  ("AAPI/').  SPUR  Gold 
Trust  ("GLU”).  Google  Inc,  ("(iOtX;")  and 
Amazon.com  Inc.  ("AM/.N").  The  Exchange  filed  a 
separate  proposal  to  specify  the  application  of  Mini 
Options  tf)  Qualified  (Contingent  CCross  and  PIXL 
transactions.  .See  .SR-Phlx-20 13-32  (not  yet 
published). 

■■  See  Gominentary  .08  to  ExiJiange  Rule  1080. 


includes  other  Mini  Options.  For 
example,  a  Complex  Order  strategy 
cannot  be  comprised  of  standard 
o[)tions  in  AAPL  and  Mini  Options  in 
AAPL7.  Also,  with  respect  to  Complex 
Orders,  the  Exchange  will  not  permit 
Mini  Options  to  trade  as  a  stock-option 
order.  The  Exchang«!  propo.ses  to  add 
rule  text  with  respect  to  Mini  Options 
trading  as  Complex  Orders  to 
Commentary  .08  of  Rule  1080. 

The  Exchange  propo.ses  to  commence 
trading  Mini  (Options  on  March  22, 

2013. 

2.  StatutoiA*  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  w'ith 
the  provisions  of  Section  6  of  the 
Securities  and  Exchange  Act  of  1934 
(“Exchange  Act”),'*  in  general,  and  with 
Section  6(b)(.5)  of  the  Exchange  Act.*'  in 
particular,  in  that  the  proposal  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

Specifically,  the  Exchange  believes 
that  inve.stors  and  other  market 
participants  would  benefit  from  the 
current  rule  proposal  because  it  would 
allow  market  participants  to  take 
advantage  of  legitimate  inve.stment 
strategies  and  execute  Comjilex  Orders 
in  Mini  Options.  Additionally,  the 
Exchange  believes  the  proposed  rule 
change  will  avoid  investor  confusion  by 
providing  bow  Mini  Options  will  trade 
the  same  or  different  as  compared  to 
standard  options  with  respect  to 
Onnplex  Orders. 

The  Exchange’s  proposal  to  permit 
Mini  Options  to  trade  as  Complex 
Orders  provided  the  strati^gy  does  not 
combine  Mini  Options  and  standard 
options  serves  to  maintain  tbe 
permissible  ratios  that  are  applicable  to 
Complex  Orders  by  .separating  the 
trading  of  standard  Complex  Orders  and 
Mini  Options  Complex  Orders.  Also,  the 
Exchange  has  determined  to  not  permit 
Mini  Option  Complex  Orders  to  trade  as 
a  stock-option  order  because  as  Mini 
Options  are  a  new  product,  tbe 
Exchange  would  like  to  consider  the 
impact  in  this  area  and  file  to  amend  the 
rule  at  a  later  date. 

B.  Self-Begulatory'  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  propo.sed  rule  change  will  impose 


'*15  G.S.C.  78f. 
ns  U  .S.G.  78f(b)(5). 


any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  All  members 
may  transact  Complex  Orders  on  Phlx. 
The  rule  change  does  not  permit  unfair 
discrimination  and  does  not  impose  a 
burden  on  Members  with  respect  to 
trading  Mini  Options. 

C.  Self-Begulatory'  Organization 's 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  intere.st; 

(ii)  lmpo.se  any  significant  burden  on 
competition:  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)"  of  the 
Act  and  Rule  19b-4(fl(6) '*  thereunder. 

A  proposed  rule  change  filed  und(!r 
Rule  19b-4(f)(6)  of  the  Act  *"  normally 
does  not  become  operative  prior  to  30 
days  after  the  date  of  the  filing. 

However,  pursuant  to  Rule  19b- 
4(tl(6)(iii)  of  the  Act,'*  the  Commission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  jniblic  interest.  The 
Exchange  has  requested  the  Commission 
to  waive  the  30-day  operative  delay  .so 
that  the  proposal  may  become  operative 
immediately  upon  filing.  In  November 
2012,  the  Exchange  filed  a  proposed 
rule  change  to  amend  its  rules  to  list 
and  trade  certain  mini-options  contracts 
on  the  Exchange,  and  represented  in 
that  filing  that  the  Exchange’s  rules  that 
apply  to  the  trading  of  standard  options 
contracts  would  apply  to  mini-options 
contracts.  *2  The  Exchange  has 
represented  that  it  intends  to  launch 
trading  in  mini-options  contracts  on 
March  22,  2013.  The  Exchange  believes 
that  waiver  of  the  30-day  operative 


"15  U..S.(;.  78s(h)(3)(A). 

''17GFR  240.1911-4(0(6).  In  .iddilion.  Rule  19l>- 
4(0(6)  requires  a  self-regulatorv  organization  to  give 
the  Commission  written  notice  of  its  intent  to  file 
the  proposed  rule  cliange  at  least  five  business  days 
prior  to  the  date  of  the  Tding  of  the  proposed  rule 
change,  or  such  shorter  time  as  designated  by  the 
('.oinmission.  The  Exchange  has  satisfied  this 
requirement. 

"'17(:FR  24n.i9l)-4(0(6). 

"17  CFR  24O,19l)--4(0(6)(iii). 

See  Securities  Fixchange  Act  Release  No.  68132 
(November  1,  2012),  77  FR  66904  (Novemb«ir  7, 
2012)  (.SR-I>hlx-2012-126). 
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delay  is  consistent  with  the  protection 
of  investors  and  the  public  interest 
because  such  waiver  would  minimize 
confusion  among  market  participants 
about  how  complex  orders  and  stock- 
options  orders  involving  mini-options 
contracts  will  trade.^"* 

The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  Such 
waiver  would  allow  the  Exchange  to 
implement  the  proposed  rule  change 
prior  to  its  launch  of  mini-options 
contracts  trading  on  March  22,  2013, 
thereby  mitigating  potential  investor 
confusion  as  to  how  complex  orders  and 
•Stock  options  orders  involving  mini¬ 
options  contracts  will  trade.  For  this 
reason,  the  Commission  hereby  waives 
the  30-day  operative  delay  and 
designates  the  proposed  rule  change  to 
be  operative  upon  filing  with  the 
Commission.’'* 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  approved  or 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comniepts 

•  Use  the  Commission’s  Internet 
comment  form  {bttp://w^vw.sec.gov/ 
rules/sro.shtniI)\  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number  SR- 
Phlx-2013-34  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20.549-1090. 


Seo  id. 

For  purposes  only  of  waiving  the  SO-day 
operative  delay,  the  Commission  has  also 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  II..S.C.  78c(n. 


All  submissions  should  refer  to  File 
Number  SR-Phlx-2013-34.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  plea.se  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commi.s.sion,  and  all  written 
comm.unications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  Of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  3:00  p.m.  Copies  of  such  filing  also 
will  be  available  for  inspection  and 
copying  at  the  principal  offices  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wi.sh  to  make' 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-Phlx- 
2013-34,  and  should  be  submitted  on  or 
before  April  12,  2013. 

For  the  t^ommi.ssion,  hy  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.”* 

Kevin  M.  O’Neill, 

Deputy  Secretary'. 

IFR  20i:j-0f.608  Filed  3-21-13;  8:45  am) 
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1.  Introduction 

On  January  13,  2013,  the  International 
Securities  Exchange.  LLC  (“Exchange” 
or  “ISE”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”), 
pursuant  to  Section  19(b)(1)  of  the 


'5  17  CFR  200..3(>-3(a)(12). 


Securities  Exchange  Act  of  1934 
(“Act”)  *  and  Rule  19l>— 4  thereunder,*’  a 
proposed  rule  change  to  amend  its 
Amended  and  Restated  Constitution  ** 
(the  “ISE  Constitution”)  to  declassify 
the  Non-Industry  Directors  of  the  board 
of  directors,  change  the  term  of  the  Non- 
Industry  Directors  and  the  F^ormer 
Employee  Director  to  a  one-year  term, 
and  eliminate  the  three-term  limit  for 
the  Former  Employee  Director.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
February  1,  2013. The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  proposed  rule 
change. 

II.  Description  of  the  Proposal 

As  described  more  fully  in  the  Notice, 
the  Exchange’s  propo.sal  would  amend 
the  ISE  Constitution  to:  (i)  Declassify  the 
Non-Industry  Directors  (including  the 
Public  Directors)  of  the  Board;  (ii) 
change  the  term  of  the  Non-Industry 
Directors  (including  the  Public 
Directors)  and  the  Former  Employee 
Director  to  a  one-year  term,  subject  to 
re-election;  and  (iii)  eliminate  the  three- 
term  limit  for  the  Former  Employee 
Director. 

Currently,  Section  3.2(c)  of  the  ISE 
Constitution  requires,  in  part,  that  both 
Non-Industry  Directors  (including  the 
Public  Directors)  ’*  and  Exchange 
Directors  ®  be  classified  into  two  classes 
designated  as  Class  I  and  Class  II 
directors,  and  that  all  Directors 
(including  the  Former  Employee 
Director)  ^  serve  two-year  terms,  subject 
to  re-election. 

ISE  has  proposed  to  amend  Section 
3.2(c)  of  the  ISE  Con.stitution  to:  (i) 
Remove  any  reference  to  Class  I 
directors  or  Class  II  directors  for  Non- 
Industry  Directors  (including  Public 
Directors);  and  (li)  state  that  the  Non- 
Indu.stry  Directors  (including  the  Public 
Directors)  would  hold  office  for  a  one- 


'  15  U.S.C.  78s(l))(1). 

n7C;FR  240.19b-4. 

Amended  and  Restated  (xin.stitution  of 
International  Securities  Exchange.  LLC  (last 
amended  December  28.  2007). 

*  See  Securities  Exchange  Act  Release  No.  68740 
(lanuary  28.  2013).  78  FR  7470  ("Notice"). 

■'>  .Section  3.2(b)(iv)  of  the  LSE  (>)n.stitution 
rtMjuires  that  the  Board  l»  composed  of  eight  Non- 
Industiy  Directors  (at  least  two  of  which  are  Public 
Directors)  elected  by  the  Sole  LLC  Member. 

*  Section  3.2(b)(i)-tiii)  of  the  ISE  Cxmstitution 
nHpiires  that  the  Board  l)e  composed  of  six 
Exchange  Directors  elected  by  the  holders  of 
Exchange  Rights. 

'Section  3.2(b)(vi)  of  the  ISE  Constitution  allows 
the  .Sole  LLC  Member,  in  its  sole  and  absolute 
discretion,  elect  one  additional  director  who  shall 
meet  the  requirements  of  “Non-  Industry  Directors.’ 
except  that  such  person  was  employed  by  the 
Exchange  at  any  time  during  the  three-year  period 
prior  to  his  or  her  initial  election. 
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year  term,  subject  to  annual  re-election 
for  additional  terms.  In  the  Notice,  ISE 
noted  that  the  rule  change  would  not 
affect  the  manner  of  election  of  Non- 
Industry  Directors  (including  the  Public 
Directors),  who  would  continue  to  be 
elected  by  the  Sole  LL(>  Member  at  each 
annual  meeting  of  the  Sole  LLC  Member 
and  the  holders  of  Exchange  Rights  in 
accordance  with  Section  3.2  of  the  ISE 
Constitution. 

Similarly.  ISE  has  proposed  to  modify 
the  term  of  the  Former  Employee 
Director  so  that  any  such  director  shall 
hold  office  for  a  one-year  term,  subject 
to  re-election,  and  to  make  conforming 
technical  changes  to  the  applicable  parts 
of  Section  3.2(c). 

Finally,  the  propo,sal  would  eliminate 
the  three-term  limit  for  the  Former 
Employee  Director."  In  the  Notice,  ISE 
observed  that,  with  these  modifications, 
the  Former  Employee  Director  would 
(jualify  to  become  a  Non-Industry 
Director  after  serving  on  the  Board  of 
Directors  for  three  years  as  he  or  she 
would  no  longer  have  been  employed  by 
tbe  Exchange  in  the  previous  three-year 
period  after  his  or  her  initial  election. 

As  such,  according  to  ISE,  there  would 
no  longer  be  a  neetl  for  the  three-term 
limit. 

According  to  IStl,  the  declassification 
of  the  Non-Industry  Directors,  and  the 
institution  of  a  one-year  term  for  Non- 
Indu.stry  Directors  and  the  Former 
Employee  Director,  subject  to  re- 
elei;tion,  would  allow  the  Exchange  to 
align  its  Board  structure  in  accordance 
with  corporate  governance  best 
practices  guidelines  that  advocate  the 
repeal  of  classified  or  staggered  boards 
and  the  institution  of  annual  elections 
of  directors.  The  best  practices  cited  by 
ISE  include,  but  are  not  limited  to,  the 
In.stitutional  Shareholder  Services  Proxy 
Voting  Guidelines,  the  CalPERS  Core 
Principles  of  Accountable  Corporate 
Gt)vernance,  the  TIAA-CREF"  Policy 
Statement  on  Corporate  Governance, 
and  the  AFI-CIO  Proxy  Voting 
Guidelines.  Although  ISE  has  only  one 
shareholder,  as  opposed  to  many 
shareholders  in  a  public  company,  the 
Exchange  nonetheless  stated  its  belief 
that  adherence  to  the  aforementioned 
corporate  governance  best  practices 
guidelines  would  be  beneficial  to  the 
Exchange  in  that  they  would  provide  for 
flexibility,  transparency,  and 
accountability  for  the  sole  shareholder 


"Section  3.2(e)(iv)  of  the  Constitution  provides 
that  a  Former  Employee  Director  may  not  serve  on 
the  Board  of  Directors  for  more  than  three 
consecutive  terms.  Any  such  director  may  be 
eligible  for  election  as  a  director  following  a  two- 
year  hiatus  from  service  on  the  Board  of  Directors, 
provided,  that  he  or  she  meets  the  director 
qualiflcations  pursuant  to  Section  3.2(b). 


and,  ultimately,  for  the  members  of  the 
Exchange  and  the  customers  of  the 
Ext;hange  members  According  to  ISE, 
the  proposed  modifications  to  the  ISE 
Constitution  would  provide  ISE  with 
the  most  flexibility  to  structure  the 
board  of  diretdors  in  a  way  that  is  most 
effective  for:  (i)  Attracting  and  keeping 
Non-Industry  Directors  and  the  Former 
Employee  Director  who  provide 
valuable  insight  and  knowledge  to  the 
Board;  (ii)  providing  the  Sole  LLC 
Member  with  the  ability  to  evaluate  and 
hold  accountable  Non-Industry 
Directors  and  the  Former  Employee 
Director  on  an  annual  basis;  and  (iii) 
removing  an  underperforming,  inactive, 
or  ineffective  Non-Industry  Director  or 
F’ormer  fcimployee  Director  vvbo  may  be 
detrimental  to  the  enhancement  of  long¬ 
term  corporate  value. 

In  the  Notice,  ISE  noted,  however, 
that  it  was  not  proposing  any  changes  to 
the  current  requirements  in  the  ISE 
Constitution  that  specify  that  FZxchange 
Directors  serve  two-year  terms  in  a 
cla.ssified  manner.  The  Exchange  stated 
its  belief  that  the  current  .structure 
{:ontinues  to  he  an  effective  and 
practical  mechanism  for  ensuring 
continuity  and  fair  representation  of  the 
Exchange’s  membership  on  the  Board. 
LSE  further  noted  that  Exchange 
Directors  represent  the  membership  of 
the  Exchange  on  the  Board  of  Directors. 
Due  to  the  connection  between  the 
Exchange’s  business  and  each  Exchange 
Director’s  iinderlyiiig  business,  ISE  also 
stated  that  it  believes  that  Exchange 
Directors  provide  a  very  different 
perspective  from  the  Non-Industry 
Directors  and  the  Former  Employee 
Director.  Specifically,  according  to  ISE, 
Exchange  Directors  not  only  have  an 
interest  in  seeing  certain  Exchange 
initiatives  through  to  implementation, 
but  are  uniquely  positioned  to  offer 
valuable  feedback  on  such  initiatives 
directly  to  the  Board  of  Directors.  Given 
the  regulatory  nature  of  the  Exchange’s 
business  and  the  extended  period  of 
time  necessary  to  see  initiatives  through 
to  implementation,  the  Exchange  stated 
that  a  term  longer  than  one  year  is 
necessary  for  Exchange  Directors  to 
achieve  the  full  benefit  of  participation 
of  the  Board.  The  Exchange  also  noted 
that  the  classified  structure  of  the 
Exchange  Directors  allows  for  a  more 
consistent  repre.sentation  of  the 
Exchange’s  membership  on  the  Board  of 
Directors.  By  never  having  a  whole  slate 
of  new  Exchange  Directors  join  the 
Board  at  the  same  time,  the  Exchange 
stated  its  belief  that  the  classified 
structure  allows  incumbent  Exchange 
Directors  to  provide  leadership  and 


continuity  to  new  Exchange  Directors 
and  the  Board  of  Directors,  as  a  'whole. 

As  to  implementation,  under  the 
Exchange’s  proposal,  the 
declassification  changes  to  the  Board  of 
Directors  would  be  implemented 
through  a  process  in  which  each  current 
Non-lndu.stry  Director  (including  the 
Public  Directors)  will  serve  out  the 
remainder  of  his  or  her  two-year  term, 
and  any  subsequent  election  or  re- 
election  of  a  Non-lndu.stry  Director 
(including  any  Public  Director)  vacancy 
will  be  for  a  one-year  term.  ISE  noted 
that  this  process  would  result  in  all 
Non-Industry  directors  being 
declassified  at  the  conclusion  of  the 
Exchange’s  2014  annual  meeting. 

III.  Discussion  and  Commission 
Findings 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange."  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
H(b)(l)  of  the  Act,^"  which  requires, 
among  other  things,  that  an  exchange  bo 
so  organized  and  have  the  capacity  to  be 
able  to  carry  out  the  purposes  of  the  Act 
and  (subject  to  any  rule  or  order  of  the 
Commission  pursuant  to  Section  17(d) 
or  19(g)(2)  of  the  Exchange  Act)  to 
enforc:e  compliance  by  its  members  and 
persons  associated  with  its  members 
with  the  provisions  of  the  Exchange  Act, 
the  rules  and  regulations  thereunder, 
and  the  rules  of  the  Exchange  and 
consistent  with  Section  6(b)(5)  of  the 
Act,”  which  requires  that  the  rules  of 
an  exchange  be  designed,  among  other 
things,  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts,  to 
remove  impediments  to  and  to  perfect 
the  mechani.sm  for  a  free  and  open 
market  and  a  national  market  system, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

ISE  has  proposed,  in  part,  to 
declassify  the  Non-Industry  Directors 
(including  the  Public  Directors)  of  the 
ISE  board.  The  Commission  finds  the 
declassification  of  the  Non-Industry 
Director  members  (including  the  Public 
Directors)  of  the  ISE  board  in  the 
manner  propo.sed  to  be  consistent  with 
other  self-regulatory  organization 


*  In  approving  this  proposed  rule  change,  the 
Cxinimission  has  considered  the  projKJsed  rule’s 
impact  on  efHciency,  competition,  and  capital 
formation.  See  15  U..S.C.  78c(f). 

'"IS  U.S.C.  78f(b){1). 

"15  U.S.C.  78f(b)(5). 
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governance  structures  that  were 
approved  by  the  Commission. 

Moreover,  ISE  has  proposed,  in  part, 
to  change  the  term  of  the  Non-Industry 
Directors  (including  the  Public 
Directors)  and  tlie  Former  Employee 
Director  to  a  one-year  term,  subject  to 
re-election.  The  Commission  finds  the 
one-year  term  for  Non-Industry 
Directors  (including  the  Public 
Directors)  and  for  the  Former  Employee 
Director  to  be  consistent  with  the  Act. 

The  Commission  notes  that  the 
elimination  of  the  term  limit  for  the 
Former  Employee  Director  will  have  no 
practical  effect  on  board’ compo.sition  at 
ISE.  As  proposed,  an  ISE  director  who 
serves  as  the  Former  Employee  Director 
for  three  years  will  have  been,  by 
definition,  a  former  employee  of  ISE  for 
those  three  years,  and  could  thereby 
meet  the  requirements  to  serve  as  a  Non- 
Indu.stry  Director.  The  Commi.ssion 
finds  the  elimination  of  this  term  limit 
to  be  consistent  with  the  Act. 

Finally,  the  Commission  notes  that 
ISE  will  not  be  making  any  other 
changes  to  its  governance  structure 
other  than  those  specifically  described 
in  this  filing.  Under  the  proposed  rule 
change,  the  ISE  Constitution  would 
continue  to  provide  that  eight  of  the 
members  of  the  Exchange’s  board  of 
directors — out  of  a  maximum  total  of  16 
members — must  be  non-industry 
representatives.  This  proposed  balance 
with  respect  to  the  composition  of  the 
Exchange’s  Board  is  consistent  with 
other  self-regulatory  organization 
governance  structures  that  were 
approved  by  the  Commission,' ’  and  the 
Commission  continues  to  believe  that 
this  board  composition  is  consistent 
with  the  Act. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,''*  that  the 
proposed  rule  change  (SR-lSE-2013-07) 
be,  and  it  hereby  is,  approved. 


.SY-fi  Securities  Exchange  Act  Nos.  ,S(>955 
(Decenibor  1.1,  2007);  72  tit  71979,  71981  fn.  33 
(Decemt)ej  19.  2007)  (File  No.  SR-lSE-20n7-101 ) 
(approving  declassification  the  hoard  for  ISE’s 
parent,  international  Securities  Exchange  Holdings. 
Inc.);  ,'51741  (May  2,3.  20(15);  70  FR  315.58  dune  1, 
2005)  (File  No.  ,SR-NA.SI>-2005-054)  (approving 
declassification  of  the  hoard  for  NASD). 

”See.  e.g.,  .Securities  Exchange  Act  Release  No. 
54494  (.Septeniher  25,  2006).  71  FR  58023  (Ocloher 
2.  2006)  (File  No.  SR-CH.X-2006-23).  See  also 
.Securities  Exchange  Act  Release  No.  5621 1  (August 
6,  2007);  72  FR  45287  (Augu.st  13,  2007)  (File  No. 
SR-lSE-2007-34). 

'M5  II.S.C.  78s(h)(2). 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.'-'* 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2013-06609  Filed  3-21-13;  8:45  am) 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),'  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  March  13. 
2013,  the  International  Securities 
Exchange,  LLC  (the  “Exchange”  or  the 
“ISE”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  as  described 
in  Items  I  and  11.  which  items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  propo.sed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  related  to  Mini  Options  traded  on 
the  Exchange.  The  text  of  the  proposed 
rule  change  is  available  on  the 
Exchange’s  Web  site  wix^'.ise.com,  at 
the  principal  office  of  the  Exchange,  and 
at  the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discus.sed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


's  1 7  CFR  200.3()-3(a)(  1 2). 
'  15  IJ.S.C.  78s(b)(l). 

2  17CFR240.19l)-4. 


A.  Self-Hegulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

ISE  proposes  to  amend  its  rules 
related  to  Mini  Options  traded  on  the 
Exchange.  Mini  Options  overlie  10 
equity  or  ETF  shares,  rather  than  the 
standard  100  shares. ^  Mini  Options  are 
currently  approved  on  the  following  five 
(5)  underlying  securities:  SPDR  S&P  500 
ETF  (“SPY”).  Apple  Inc.  (“AAPL”), 
SPDR  Gold  Trust  (“GLD”),  Google  Inc. 
(“GOOG”),  and  Amazon.com,  Inc. 
(“AMZN”). 

The  purpose  of  this  proposed  rule 
change  is  to  adopt  new  Supplementary 
Material  .13(d)  to  ISE  Rule  504  to  codify 
the  minimum  contract  thre.shold 
requirement  for  the  execution  of  Mini 
Options  in  the  Exchange’s  Block  Order 
Mechanism  and  Solicited  Order 
Mechanism.  The  Block  Order 
Mechanism  is  a  process  by  which  a 
Member  can  obtain  liquidity  for  the 
execution  of  block-size  orders.'*  Block- 
size  orders  are  orders  for  fifty  (50)  or 
more  contracts."*  The  Solicited  Order 
Mechanism  is  a  process  by  which  an 
Electronic  Access  Member  can  attempt 
to  execute  orders  of  500  or  more 
contracts  it  represents  as  agent  against 
contra  orders  that  it  .solicited.''  The 
minimum  contract  threshold  required 
for  the  Block  Order  Mechanism  and  the 
Solicited  Order  Mechanism  applies  to 
option  contracts  that  overlie  100  shares 
and  therefore  does  not  currently  apply 
to  Mini  Options. 

This  proposed  rule  change  also 
proposes  to  adopt  a  minimum  contract 
threshold  for  the  execution  of  a 
Qualified  Contingent  Cross  Order  in 
Mini  Options.  A  Qualified  Contingent 
Cross  Order  is  an  order  to  buy  or  sell  at 
least  1000  contracts  that  is  identifictd  as 
being  part  of  a  qualified  contingent 
trade  coupled  with  a  contra-side  order 
to  buy  or  sell  an  equal  number  of 
contracts.^  Again,  the  minimum 
contract  threshold  n^quired  for  the 
execution  of  a  Qualified  Contingent 
Cross  order  applies  to  option  contracts 
that  overlie  100  shares  and  therefore 
does  not  currently  apply  to  Mini 
Options. 


^Mini  Opiion.s  wore  approved  for  trading  on 
.September  28,  2012.  See  Securities  Exchange  Act 
Release  No.  67948  (SeptemtK!r  28.  2012).  77  FR 
(50735  (October  4,  2012)  (Approving  SR-ISE-2012- 
58).  The  Exchange  exjiects  to  begin  trading  Mini 
Options  on  March  18.  2013. 

"  .See  hSE  Rule  716(c). 

'See  l.SE  Rule  716(a). 

•■.See  ISE  Rule  716(e). 

'Seel.SE  Rule715(i) 
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The  Exchange  now  proposes  to  adopt 
new  Supplementary  Material  .13(d)  to 
Rule  504  to  adjust  the  minimum 
contract  threshold  for  executing  Mini 
Options  in  the  Block  Order  MechaiiLsm 
and  Solicited  Order  Mechanism  by  ten 
times  their  current  requirement.  Thus, 
Mini  Options  executed  in  the  Block 
Order  Mechanism  must  be  for  Five 
hundred  (500)  or  more  Mini  Option 
contracts,  and  Mini  Options  executed  in 
the  Solicited  Order  Mechanism  must  be 
for  five  thousand  (5,000)  or  more  Mini 
Option  i;ontracts.  Further,  new 
Supplementary  Material  .t3(d)  to  Rule 
504  also  adjusts  the  minimum  contract 
threshold  for  the  execution  of  Qualified 
(Contingent  Cross  orders  in  Mini 
Options.  Thus,  a  Qualified  Contingent 
Cross  order  in  Mini  Options  must  be 
comprised  of  an  order  to  buy  or  sell  at 
least  10,000  Mini  Option  contracts 
coupled  with  a  contra-side  order  to  buy 
or  sell  an  equal  number  of  Mini  Option 
contracts. 

The  Exchange  believes  it  is 
appropriate  to  adju.st  the  minimum 
contract  threshold  for  Mini  Options  so 
they  are  eipiivalent  (same  number  of 
underlying  securities)  to  the  minimum 
contract  threshold  required  for  standard 
options  that  are  executed  in  the  Block 
Order  Mechanism  and  Solicited  Order 
Mechanism  and  for  the  execution  of 
Qualified  (Contingent  Cross  orders  in 
Mini  Options.  The  Exchange  believfes 
that  adjusting  the  minimum  contract 
threshold  will  remove  any  confusion  on 
the  part  of  market  participants  that  want 
to  u.se  these  Exchange  functionalities  to 
execute  Mini  Options. 

2.  Statutory  Basis 

The  basis  under  tbe  .Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act”)  for  this  proposed  rule  change  is 
found  in  Section  6(b)(5),  in  that  the 
proposed  change  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
will  .serve  to  remove  impediments  to 
and  perfect  the  mechanisms  of  a  free 
and  open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest.  In 
particular,  the  proposed  rule  change 
will  assure  that  standard  options  and 
Mini  Options  on  the  same  underlying 
.security  will  have  an  equivalent 
minimum  contract  threshold  for  the 
execution  of  orders  in  the  Exchange’s 
Block  Order  Mechanism  and  Solicited 
Order  Mechanism  and  for  Qualified 
Contingent  Cross  orders  executed  on  the 
Exchange.  The  Exchange  believes  the 
proposed  rule  change  will  also  avoid 
inve.stor  confusion  because  in  the 
absence  of  this  propo.sal,  the  minimum 
contract  threshold  for  executing  Mini 
Options  in  the  Block  Order  Mechanism 


and  Solicited  Order  Mechanism  and  for 
executing  Qualified  Contingent  Cross 
orders  in  Mini  Options  would  have  been 
different  than  that  for  standard  options 
(j.e.,  different  number  of  underlying 
securities).  Tbe  Exchange  does  not 
intend  that  Mini  Options  and  standard 
options  have  different  minimum 
contract  threshold  requirements  for  its 
auction  mechanisms  and  for  Qualified 
Contingent  Cross  orders  exetaited  on  the 
Exchange.  The  Exchange  further 
believes  that  investors  and  other  market 
participants  will  benefit  from  this 
proposed  rule  change  be'cause  it 
proposes  to  clarify  and  establish  the 
minimum  contract  threshold  for 
executing  Mini  Options  in  the  Block 
(Order  Mechanism  and  Solicited  Order 
Mechanism  and  for  executing  Qualified 
Contingent  Cross  orders  in  Mini  Options 
prior  to  the  commencement  of  trading. 
The  Exchange  believes  that  investors 
generally  will  be  expecting  the 
minimum  contract  threshold  for  Mini 
Options  to  be  equivalent  to  tbe 
minimum  contract  threshold  for 
standard  options  when  it  comes  to 
executing  trades  in  the  Exchange’s 
various  auctions  and  in  executing 
Qualified  Contingent  Cross  orders  in 
Mini  Options  on  the  .same  underlying 
.security.  This  proposed  rule  change  will 
therefore  lessen  investor  confusion. 

B.  Self-BeguUitory  Orf>anization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtheraiu:e  of  the  purposes  of  the 
Exchange  Act.  ISE  believes  that  the 
propo.sed  rule  change  will  in  fact  relieve 
any  burden  on,  or  otherwise  promote, 
competition.  Mini  Options  are  currently 
approved  for  trading  on  multiple 
ojitions  exchanges  and  all  of  the  options 
exchanges  that  have  a  minimum 
contract  threshold  in  their  rules  will 
have  the  opportunity  to  amend  their 
rules  to  adopt  minimum  contract 
thresholds  for  Mini  Options  that  are 
equivalent  to  the  minimum  contract 
threshold  for  standard  options. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Pdhicipants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
(Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  the  propo.sed  rule 
change  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act”  and  Rule 
19b-4(f)(6)  thereunder.'*- 

A  proposed  rule  change  filed  under 
Rule  19b— 4(0(6)  normally  does  not 
become  operative  for  30  days  after  the 
date  of  filing.  However,  Rule  19l)- 
4(0(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  requests  that  the  (Commission 
waive  the  30-day  operative  delay  so  that 
the  proposed  rule  change  may  coincide 
with  the  anticipated  launch  of  trading  in 
Mini  (Iptions.  The  (Commission  believes 
that  waiving  the  30-day  operative  delay 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.'” 
Waiver  of  the  operative  delay  will  allow 
the  Exchange  to  implement  its  proposal 
consistent  with  the  commencement  of 
trading  in  Mini  Options  as  scheduled 
and  expected  by  members  and  other 
participants  on  March  18,  2013.  For 
these  reasons,  the  (Commission 
designates  the  proposed  rule  change  as 
operative  upon  filing. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commi.ssion  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  t)ie 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


M.SU.S.C.  78s(b)(3)(A). 

“17  CFR  240.1'lt>-4(n(e)-  In  aiiciition.  Rule  Iflb- 
4(0(l>)(iii)  requires  a  self-regulatory  organization  to 
provide  the  Commission  with  written  noti»:e  of  its 
intent  to  file  the  proposed  rule  change,  along  with 
a  brief  description  and  text  of  the  proposeii  rule 
change,  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  propo.sed  rule  change,  or  such 
shorter  time  as  designated  by  the  (’.ommission.  The 
Ext  hange  has  fulfilled  this  requirement. 

’“E’or  purpo.ses  only  of  waiving  the  ,30-day 
operative  delay,  the  Commission  has  also 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  C.S.C'.  78c(f). 
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arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
tbe  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtm!)',  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-ISE-201.3-23  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20.549-1090. 

All  submissions  shmdd  refer  to  File 
Number  SR-ISE-201.3-23.  This  File 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
(Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
po.st  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml)-  Copies  of  the 
submission,  all  subsetpient 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  LI.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  al.so  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-ISE- 
2013-23  and  should  be  submitted  on  or 
before  April  12,  2013. 


For  the  (iornmission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.” 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

IFK  I)o(..  2013-06568  Filed  :t-21-i:i;  8;45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69160;  File  No  SR-BATS- 
2013-019] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  of 
Proposed  Rule  Change  To  Amend  the 
Minimum  Trading  Increments  for  Mini 
Options 

March  18,  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Fixchange  Act  of  1934 
(“Act”),’  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  15, 
2013,  BATS  Exchange,  Inc.  (the 
“Exchange”  or  “BA’TS”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  has 
designated  this  proposal  as  a  “non- 
controversial”  proposed  rule  change 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  ^  and  Rule  19b-4(f)(6)  thereunder,'’ 
w'hich  renders  it  effective  upon  filing 
with  the  Commission.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  from 
interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  filed  a  proposal  for  the 
BATS  Options  Market  (“BATS 
Options”)  to  permit  the  minimum 
trading  increment  for  Mini  Options  to 
be  the  same  as  the  minimum  trading 
increment  permitted  for  standard 
options  on  the  same  underlying 
security.  The  text  of  the  proposed  rule 
change  is  available  at  the  Exchange’s 
Web  site  at  http://www.batstrading.com, 
at  the  principal  office  of  the  Exchange, 
and  at  the  (Commission’s  Public 
Reference  Room. 


”17  r.FR  200.30-:»(a)(12). 

'  15  II.S.C.  78,s(b)(l). 

2  17  C.FR  240.19l)-4. 

’  15  U.S.C.  78s(b)(3)(A). 
17CFR  240.19b-4(0(6)(iii). 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpo.se  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory'  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpo.se 

The  purpose  of  this  proposed  rule 
change  is  to  amend  BATS  Rules  to 
permit  the  minimum  trading  increment 
for  Mini  Options  to  be  the  .same  as  the 
minimum  trading  increment  permitted 
for  standard  options  on  the  same 
underlying  security.  Mini  Options 
overlie  10  equity  or  ETF  shares,  rather 
than  the  standard  100  shares.'’  Mini 
Options  are  currently  approved  on  the 
following  five  (5)  underlying  .securities: 
SPDR  S&P  500  ETF  (“SPY”),  Apple  Inc. 
(“AAPL”),  SPDR  Gold  Trust  (“GLD”), 
Google  Inc.  (“GOOG”),  and 
Amazon.com,  Inc.  (“AMZN”).  Of  the 
five  sec;urities  on  which  Mini  Options 
are  permitted,  four  of  them  (SPY,  AAPL. 
GLD,  and  AMZN)  participate  in  the 
Penny  Pilot  Program.’’  Under  the  Penny 
Pilot  Program,  with  the  exception  of 
three  classes,^  the  minimum  price 
variation  for  all  participating  options 
classes  is  $0.01  for  all  quotations  in 
options  series  that  are  quoted  at  less 
than  $3  per  contract  and  $0.05  for  all 
quotations  in  options  .series  that  are 
quoted  at  $3  per  contract  or  greater. 


^  See  Securities  Exchange  Acl  Release  No.  69018 
(Man;h  1.  2(113).  78  FR  15090  (March  8.  2013) 
(Notice  of  filing  and  immediate  effectiveness 
allowing  Mini  Options  to  be  listed  and  traded  on 
BATS  Options)  (.SR-BATS-2013-013).  The 
Exchange  expects  to  begin  listing  and  trading  Mini 
Options  on  March  18.  2013. 

•'The  ndes  of  BATS  Options,  including  rules 
applicable  to  BAT.S  Options’  participation  in  the 
Penny  Pilot,  were  approved  on  [anuary  26,  2010. 

See  Securities  Exchange  Act  Release  No.  61419 
Oanuary  26.  2010).  75  FR  5157  (February .1.  2010) 
(.SR-BATS-2009-031).  BATS  Options  cominenc;ed 
operations  on  February  26.  2010.  The  Penny  Pilot 
was  extended  for  BATS  Options  through  June  3o, 
2013.  See  .Securities  Exchange  Act  Release  No. 
67306  (Det:einber  21.  2012).  77  I'R  77176  (Decemljer 
31.  2012)  (SR-BATS-201 2-048). 

^Tlie  three  classes  are  the  Nasdaq-100  Index 
Tracking  Stof;k  (  'QQOQ'').  SPY,  and  the  i.Shares 
Russell  2000  Index  Fund  ("IWM  ”)  QQOQ.  SPY. 
and  IWM  are  quoted  in  $0.01  for  all  options  series. 
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Therefore,  the  minimum  trading 
incre’ment  for  AAPL,  GLD,  and  AMZN 
is  $0.01  for  option  series  under  $3  and 
$0.05  for  options  quoted  at  $3  or  greater, 
while  the  minimum  trading  increment 
for  SPY,  which  is  not  subject  to  a  price 
test,  is  $0.01  across  all  option  series. 

The  Exchange  notes  that  GOOG  is  not  in 
the  Penny  Pilot  Program  and  therefore, 
standard  options  in  GOOG  have  a 
minimum  increment  of  $0.05  and  .$0.10 
per  contract  depending  on  the  price  at 
which  the  standard  option  on  GOOG  is 
quoted. 

This  proposed  rule  change  will  permit 
the  minimum  trading  increment  for 
Mini  Options  to  be  identical  to  the 
minimum  trading  increment  applicable 
to  standard  options  on  the  same 
underlying  security.  The  Exchange 
believes  having  different  trading 
increments  for  Mini  Options  than  those 
permitted  for  .standard  options  on  the 
same  underlying  security  would  be 
detrimental  to  the  success  of  this  new 
product  offering  and  would  also  lead  to 
investor  confusion.  The  Exchange  notes 
that  the  Commission  approved  Mini 
Options  on  SPY,  AAPL,  GLD.  GOOG. 
and  AMZN  because  of  their  high  price 
and  current  volume  levels  and  because 
of  the  level  of  retail  investor 
participation  in  trading  options  on  these 
underlying  securities.  Mini  Options  are 
a  natural  extension  to  the  options 
overlying  these  securities  and  therefore 
should  retain  the  most  important 
characteristic,  i.e.,  trading  increments. 
The  Exchange  believes  that  by  reducing 
the  minimum  trading  increments  for 
Mini  Options,  the  proposed  rule  change 
will  provide  market  participants  with 
meaningful  trading  opportunities  in  this 
product.  Further,  quoting  and  trading  in 
smaller  increments  will  enable  market 
participants  to  trade  Mini  Options  with 
greater  precision  as  to  price.  Providing 
these  more  refined  increments  will 
permit  the  Exchange’s  market  makers 
the  opportunity  to  provide  better  fills 
(meaning  less  spread  than  the  current 
wider  minimum  increments  rules  allow) 
to  customers.  Therefore,  the  Exchange 
proposes  to  amend  its  rules  to  permit 
the  listing  and  trading  of  Mini  Options 
in  the  same  increment  permitted  for 
standard  options  on  the  .same 
underlying  .security. 

With  this  propo.sed  rule  change, 
although  certain  Mini  Options  would  be 
trading  in  penny  increments,  they 
would  not  be  considered  part  of  the 
Penny  Pilot  Program. 

The  Exchange’s  proposal  to  quote  and 
trade  certain  option  classes  that  are 
outside  of  the  Penny  Pilot  Program  in 
$0.01  increments  is  not  novel. 
Specifically,  the  Commission  has 
approved  proposals  by  International 


Securities  Exchange  LLC  (“ISE”)  and 
Chicago  Board  Options  Exchange, 
Incorporated  (“CBOE”)  that  allows  the 
exchanges  to  permit  the  minimum 
trading  increment  for  Mini  Options  to 
he  the  same  as  the  minimum  trading 
increment  permitted  for  standard 
options  on  the  same  underlying 
security.”  .Similarly,  the  Con)mission 
has  approved  proposals  by  ISE  and 
NASDAQ  OMX  PHLX,  Inc.  that 
permitted  the  exchanges  to  set  the 
minimum  increment  for  foreign 
currency  options  in  $0.01  increments, 
regardless  of  the  price  at  which  the 
option  is  quoted.” 

In  support  of  this  proposed  rule 
change,  the  Exchange  proposes  to 
amend  BAT.S  Rule  19.6  Interpretation 
and  Policy  .07  by  adding  new  paragraph 
(d)  to  the  rule  which  provides  that  the 
minimum  trading  increment  for  Mini 
Options  .shall  be  the  .same  as  the 
minimum  trading  increment  permitted 
for  standard  options  on  the  same 
underlying  security. 

With  regard  to  the  impact  of  this 
proposal  on  system  capacity,  the 
Exchange  represents  that  it  and  the 
Options  Price  Reporting  Authority  have 
the  neces.sary  systems  capacity  to 
handle  the  potential  additional  traffic 
associated  with  this  proposal.  The 
Exchange  does  not  believe  that  this 
increased  traffic  will  become 
unmanageable  since  Mini  Options  are 
limited  to  a  fixed  number  of  underlying 
securities. 

2.  .Statutory  Basis 

The  Exchange  believes  that  its 
propo.sal  is  consi.stent  with  Section  6(b) 
of  the  Act in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general  to  protect 
investors  and  the  public  interest. 

In  particular,  the  Exchange  believes 
that  the  proposed  rule  change  will 
assure  that  standard  options  and  Mini 
Options  on  the  same  underlying 
security  will  trade  in  similar  increments 


".See  Securities  Exchange  Act  Release  No.  69124 
(March  12,  2013)  (order  approving  proposal  to 
permit  the  minimum  trading  increment  for  Mini 
Options  to  tx!  the  same  as  the  minimum  trading 
increment  permitted  for  .standard  options  on  the 
same  underlying  secairity)  (SR-(.;BOE-201  3-016; 
.SR-l.SE^013-<)8). 

■'See  Se(.urities  Exchange  Ar;t  Release  Nos.  56933 
(December  7,  2007),  72  I'R  71185  (December  14. 
2007)  (.SR-l’Hl.X-2007-70)  and  57019  (December 
20,  2007),  72  FR  73937  (December  28,  2007)  (SR- 
l.SE-2007-120). 

15  IJ,S.C.  78f(l)). 

"15  tI,.S,(’„  78f(t>)(5). 


and  therefore  provide  market 
participants  meaningful  trading 
opportunities  and  enable  them  to  trade 
Mini  Options  with  greater  precision  as 
to  prit:e.  The  Exchange  also  believes  that 
the  proposed  rule  change  will  avoid 
investor  confusion  if  both  standard 
options  and  Mini  Options  on  the  same 
underlying  security  are  permitted  to 
trade  in  similar  trading  increments.  The 
Exchange  further  believes  that  investors 
and  other  market  participants  will 
benefit  from  this  proposed  rule  change 
becau.se  it  proposes  to  clarify  and 
establi.sh  the  minimum  trading 
increment  for  Mini  Options  prior  to  the 
commencement  of  trading.  The 
Exchange  believes  that  investors 
generally  will  be  expecting  the 
minimum  trading  increment  for  Mini 
Options  to  be  the  same  as  the  minimum 
trading  increment  for  standard  options 
on  the  same  underlying  security.  This 
proposed  rule  change  will  therefore 
lessen  investor  confusion  because  Mini 
Options  and  standard  options  on  the 
same  underlying  security  will  have  the 
same  minimum  trading  increment. 

B.  Seif-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  In  this  regard 
and  as  indicated  above,  the  Exchange 
notes  that  the  rule  change  is  being 
proposed  as  a  competitive  response  to 
the  CBOE  and  ISE  filings.  The  Exchange 
believes  this  proposed  rule  change  is 
necessary  to  permit  fair  competition 
among  the  options  exchanges. 

C.  Seif-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change;  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Commi.ssion  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  the  propo.sed  rule 
change  has  become  effective  pursuant  to 
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Section  19(b)(3)(A)  of  the  Act  and 
Rule  19b— 4(0(6)  thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(0(6)  normally  does  not 
become  operative  for  30  days  after  the 
date  of  filing.  However,  Rule  19b- 
4(0(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  intere.st.  The 
Exchange  requests  that  the  Commission 
waive  the  30-day  operative  delay  so  that 
the  proposed  rule  change  may  coincide 
with  the  anticipated  launch  of  trading  in 
Mini  Options.  The  Commission  believes 
that  waiving  the  30-day  operative  delay 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.’'* 
Waiver  of  the  operative  delay  will  allow 
the  Exchange  to  implement  its  proposal 
consistent  with  the  commencement  of 
trading  in  Mini  Options  as  scheduled 
and  expected  by  members  and  other 
participants  on  March  18,  2013.  For 
these  reasons,  the  Commission 
designates  the  proposed  rule  change  as 
operative  upon  filing. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purpo.ses  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http.Z/n'M'w.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  ru/e- 
comments@sec.gov.  Please  include  File 
Number  SR-BATS-20 13-019  on  the 
subject  line. 


'MS  U.S.C.  78s(b)(3)(A). 

”17  CFR  24O.19b-4(0(6).  In  addition.  Rule  19b- 
4(f)(6)(iii)  requires  a  self-regulatory  organization  to 
provide  the  Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change,  along  with 
a  brief  description  and  text  of  the  proposed  rule 
change,  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission.  The 
Exchange  has  fulfilled  this  requirement. 

For  purpo.ses  only  of  waiving  the  30-day 
operative  delay,  the  Commi.ssion  has  also 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U..S.C.  78c(n. 


Paper  Comments 

•  Send  papor  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-BATS-2013-019.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [bttp://H'\v'w. sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Cominission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-BATS- 
2013-019  and  should  be  submitted  on 
or  before  April  12,  2013. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.*'* 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

IFR  Doe.  2013-06629  Filed  3-21-13;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-63163;  File  No.  SR-ISE- 
2013-27] 

Self-Regulatory  Organizations; 
International  Securities  Exchange, 

LLC;  Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  Complex  Orders 
and  Mini  Options 

March  18.  201.3. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),’  and  Rule  19b-4  thereunder,** 
notice  is  hereby  given  that  on  March  18, 
2013,  the  International  Securities 
Exchange,  LLC  (the  “Exchange”  or  the 
“ISE”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  items 
have  been  prepared  by  the  Exchange. 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  regarding  certain  complex  orders 
traded  on  the  Exchange.  The  text  of  the 
proposed  rule  change  is  available  on  the 
Exchange’s  Web  site  wH'w.ise.com,  at 
the  principal  office  of  the  Exchange,  and 
at  the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

ISE  recently  amended  its  rules  to 
allow  for  the  listing  of  Mini  Options  on 
SPDR  S&P  500  (“SPY”),  Apple,  Inc. 


'15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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(“AAPL”),  SPDR  Gold  Tru.st  (“GLD”), 
Google  Inc.  (“GOOG”)  and  Amazon.com 
Inc.  (“AMZN”).-’’  Whereas  .standard 
options  contracts  represent  a  deliverable 
of  100  shares  of  an  underlying  security. 
Mini  Options  contracts  represent  a 
deliverable  of  10  shares.  Except  for  the 
difference  in  the  number  of  deliverable 
shares.  Mini  Options  have  the  same 
terms  and  contract  characteristics  as 
regular-sized  equity  and  ETF  options, 
including  exercise  style.  Accordingly, 
the  Exchange  noted  in  its  Mini  Options 
filing  that  Exchange  rules  that  apply  to 
the  trading  of  standard  options  contracts 
would  apply  to  Mini  Option  contracts  as 
well.'* 

Prior  to  the  commencement  of  trading 
Mini  Options,  the  Exchange  proposes  to 
amend  Rule  722  (Complex  Orders)  and 
Rule  1900  (Definitions)  to  provide  that 
Exchange  rules  regarding  complex 
orders  shall  apply  to  Mini  Options  and 
that  consequently.  Members  may 
execute  complex  and  stock-option 
orders  involving  Mini  Options  provided 
that  all  options  legs  of  such  orders  are 
Mini  Options.  Moreover,  the  Exchange 
seeks  to  amend  these  rules  to  provide 
that  all  permissible  ratios  referenced  in 
the  definitions  of  stock-option  orders 
represent  the  total  number  of  shares  of 
the  underlying  stock  in  the  option  leg  to 
the  total  number  of  shares  of  the 
underlying  stock  in  the  stock  leg. 

ISE  Rule  722  governs  Complex  Orders 
on  the  Exchange  and  ISE  Rule  1900  lists 
definitions  applicable  to  intermarket 
linkage.  Currently,  stock-option  orders 
are  defined  in  Rule  722(a)(2)  and  Rule 
1900(d)((ii)(A)-(B)  as  orders  to  buy  or 
sell  a  .stated  number  of  units  of  an 
underlying  stock  or  a  security 
convertible  into  the  underlying  stock 
coupled  W'ith  the  purchase  or  sale  of 
options  contract(s)  on  the  opposite  side 
of  the  market  representing  either  (A)  the 
same  number  of  units  of  the  underlying 
.stock  or  convertible  security,  or  (B)  the 
number  of  units  of  the  underlying  stock 
necessary  to  create  a  delta  neutral 
position,  but  in  no  case  in  a  ratio  greater 
.than  8  options  contracts  per  unit  of 
trading  of  the  underlying  stock  or 
convertible  security  established  for  that 
series  by  the  Clearing  Corporation. 
Therefore,  under  this  definition  it 
would  be  permissible  to  execute,  for 
example,  a  trade  where  the  options  leg 
consists  of  one  (1)  standard  option 
contract  (i.e.,  100  .shares)  and  the  stock 
leg  consists  of  100  shares  of  the 
underlying  stock.  Additionally,  it  would 


Mini  Options  were  approved  for  trading  on 
SeptembtT  28.  2012.  .See  Securitie.s  Exchange  Act 
Release  No.  67048  {.September  28.  2012),  77  FK 
607.15  (Octoter  4.  2012)  (Approving  SK-ISE-2012- 
58). 

*IH 


be  permissible  to  execute  a  trade  where 
the  options  leg  consi.sts  of  eight  (8) 
standard  option  contracts  (i.e.,  800 
shares)  and  the  stock  leg  consists  of  100 
shares  of  the  underlying  stock. 

The  Exchange  notes  that  the 
abovementioned  permissible  ratios  were 
established  to  ensure  that  only  stock- 
option  orders  that  seek  to  achieve 
legitimate  investment  strategies  are 
afforded  certain  benefits.  Particularly, 
since  compliance  with  trade-through 
rules  may  impede  a  market  participant’s 
ability  to  achieve  the  legitimate 
investment  strategies  that  stock-option 
orders  facilitate,  an  exception  from  the 
prohibition  on  trade-throughs  is 
provided  for  any  transaction  that  was 
effected  as  a  portion  of  a  legitimate 
stock-option  order.  Requiring  a 
meaningful  relationship  between  the 
different  legs  of  a  stock-option  order 
prevents  market  participants  from  » 
taking  advantage  of  these  orders  to 
circumvent  the  otherwise  applicable 
trade-through  rules  (e.g.,  preventing  the 
execution  of  a  stock-option  order  where 
the  option  leg  consists  of  100  options 
(i.e.,  10.000  shares)  and  the  stock  leg 
consi.sts  of  only  100  shares). 

Therefore,  the  Exchange  proposes  to 
amend  the  definition  of  stock-option 
orders  in  Rule  722(a)(2)  and  Rule 
1900(d)(ii)(A)-(B).  As  discussed  above, 
the  stock-option  order  definition  in  both 
Rule  722  and  Rule  1900  clearly  permits 
that  an  options  leg  may  be  coupled  with 
a  stock  leg  representing  the  same 
number  of  units  of  the  underlying  stock 
(i.e.,  one-to-one  ratio).  The  Exchange 
seeks  to  provide  that  Mini  Options  may 
also  be  coupled  with  a  stock  leg  if  the 
stock  leg  represents  the  same  number  of 
units  of  the  underlying  stock.  For 
example,  pursuant  to  the  definition,  it 
would  be  permissible  to  execute  a  trade 
w'here  leg  one  consists  of  one  (1)  Mini 
Option  contract  (i.e.,  10  shares)  and  leg 
two  consists  of  10  shares  of  the 
underlying  stock. 

Next,  the  Exchange  seeks  to  amend 
the  stock-option  order  definition  in  Rule 
722  and  Rule  1900  to  provide  that  in 
addition  to  .standard  options.  Mini 
Options  may  be  coupled  with  a  stock  leg 
consisting  of  however  many  units  of  the 
underlying  stock  is  necessary  to  create 
a  delta  neutral  position,  provided  that 
the  total  number  of  shares  of  the 
underlying  stock  in  the  option  leg  to  the 
total  number  of  shares  of  the  underlying 
stock  in  the  stock  leg  does  not  exceed 
an  eight-to-one  ratio.  The  Exchange 
notes  the  definition  of  a  stock-option 
order  in  Rule  722  and  Rule  1900  was 
drafted  at  a  time  in  w’hich  only  option 
contracts  with  a  deliverable  of  100 
shares  was  contemplated.  Therefore,  the 
rules  do  not  address  how  the  eight-to- 


one  ratio  would  be  scaled  in  the  event 
an  option  with  a  non-standard 
deliverable  becomes  available  for 
trading.  The  language  of  these  rules 
needs  to  be  amended  so  that  it  is  clear 
how'  Rule  722  and  Rule  1900  would 
apply  to  Mini  Options,  as  well  as 
standard  options.  Accordingly,  the 
proposed  change  specifies  that  the 
permissible  ratios  should  be  calculated 
and  scaled  based  upon  the  total  number 
of  shares  of  the  underlying  stock  in  the 
options  leg  to  the  total  number  of  shares 
of  the  underlying  stock  in  the  stock  leg, 
instead  of  by  the  total  number  of  option 
contracts  in  the  options  leg  to  the  total 
number  of  shares  of  the  underlying 
stock  in  the  stock  leg.  An  example  of  a 
permitted  stock-option  order  involving 
Mini  Options  would  be  an  order  in 
which  leg  one  consists  of  eighty  (80) 

Mini  Options  (i.e.,  800  .shares)  and  leg 
two  consists  of  100  shares  of  the 
underlying  stock  (i.e.,  eight-to-one 
ratio).  Similarly,  an  order  where  leg  one 
consists  of  eight  (8)  Mini  Options  (i.e., 

80  shares)  and  leg  two  consists  of  10 
shares  of  the  underlying  stock  would  be 
permitted. 

The  proposed  rule  change  provides 
that  market  participants  may  execute 
stock-option  orders  involving  Mini 
Options.  The  proposed  change  also 
en.sures  that  the  principle  behind  the 
permissible  ratios  (i.e.,  to  provide  a 
meaningful  relationship  between  the 
legs  of  complex  and  stock-option  orders) 
is  maintained  for  Mini  Options.  Finally, 
the  Exchange  notes  that  reference  to  the 
Clearing  Corporation  in  Rule  722(a)(2) 
and  Rule  190()(d)(ii)(A)-(B)  is 
superfluous  and  unnecessary  and 
therefore  deleted.  The  Exchange  al.so 
proposes  to  add  Supplementary 
Material  .06  to  clarify  that  if  any  leg  of 
a  complex  order  or  stock-option  order  is 
a  Mini  Option,  all  options  legs  of  such 
order  must  al.so  be  Mini  Options. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder,  including  the  requirements 
of  Section  6(b)  of  the  Act.'*  In  particular, 
the  Exchange  believes  the  proposed  rule 
change  is  consistent  with  the  Section 
6(b)(5)®  requirements  that  the  rules  of 
an  exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  insecurities,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  for  a  free  and  open 


15  U..S.C;.  78f(b). 
'>15  U.S.C.  78f()))(5). 
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market  and  a  national  market  system, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

Specifically,  the  Exchange  believes 
that  investors  and  other  market 
participants  would  benefit  from  the 
current  rule  proposal  because  it  would 
allow  market  participants  to  take 
advantage  of  legitimate  investment 
strategies  and  execute  stock-option 
orders  in  Mini  Options.  Additionally, 
the  Exchange  believes  the  proposed  rule 
change  will  avoid  investor  confusion  if 
both  .standard  options  and  Mini  Options 
on  the  same  underlying  security  are 
permitted  to  trade  as  stock-option 
orders.  Al.so,  the  proposal  to  maintain 
the  permi.ssible  ratios  that  are  applicable 
to  standard  options  in  proportion  for 
Mini  Options  ensures  that  the  principle 
behind  the  permissible  ratios  (i.e.,  to 
provide  a  meaningful  relationship 
between  the  legs  of  stock-option  orders) 
is  maintained  for  Mini  Options,  which 
promotes  just  and  equitable  principles 
of  trade.  The  Exchange  believes  that 
describing  prior  to  the  commencement 
of  trading  how  the  permissible  ratios  in 
the  stock-option  order  rules  will  be 
scaled  for  Mini  Options  would  lessen 
investor  and  marketplace  confusion. 

Finally,  the  Exchange  believes  that 
the  proposed  rule  change  is  designed  to 
not  permit  unfair  discrimination  among 
market  participants  as  all  market 
participants  may  participate  in  stock- 
option  orders  involving  Mini  Options. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  does  not 
impo.se  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
Specifically,  since  Mini  Options  are 
permitted  on  multiply-listed  classes, 
other  exchanges  that  have  received 
approval  to  trade  Mini  Options  will 
have  the  opportunity  to  similarly  amend 
their  complex  order  rules  to  clarify  and 
accommodate  stock-option  orders  in 
Mini  Option  classes.  Moreover,  because 
all  Members  may  participate  in  stock- 
options  orders  involving  Mini  Options, 
the  rule  change  does  not  permit  unfair 
discrimination  and  does  not  impose  a 
burden  on  Members. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  nde  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest: 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  ^  of  the 
Act  and  Rule  19b-4(f)(6)“  thereunder# 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  of  the  Act  ^  normally 
does  not  become  operative  prior  to  30 
days  after  the  date  of  the  filing. 

However,  pursuant  to  Rule  19b- 
4(f)(6)(iii)  of  the  Act,'“  the  Commission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  intere.st.  The 
Exchange  has  requested  the  Commission 
to  waive  the  30-day  operative  delay  so 
that  the  proposal  may  become  operative 
immediately  upon  filing.  In  June  2012i 
the  Exchange  filed  a  proposed  rule 
change  to  amend  its  rules  to  list  and 
trade  certain  mini-options  contracts  on 
the  Exchange,  and  repre.sented  in  that 
filing  that  the  Exchange’s  rules  that 
apply  to  the  trading  of  standard  options 
contracts  would  apply  to  mini-options 
contracts.’’  The  Exchange  has 
represented  that  it  intends  to  launch 
trading  in  mini-options  contracts  on 
March  18,  2013.’^  The  Exchange 
believes  that  waiver  of  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  iiivestors  and  the  public 
interest  because  such  waiver  would 
minimize  confusion  among  market 
participants  about  how  complex  orders 
and  stock-options  orders  involving 
mini-options  contracts  will  trade.’ ^ 

The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  Such 
waiver  would  allow  the  Exchange  to 
implement  the  proposed  rule  change 
contemporaneously  with  its  launch  of 


M.SU.S.C.  78s(b)(,3)(A). 

"17  cut  240.19b— 4(f)(fi).  In  addition.  Rule  19t>- 
4(0(0)  rec|uims  a  self-regulatory  organization  to  give 
the  Commission  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five  business  days 
prior  to  the  date  of  the  filing  of  the  proposed  rule 
change,  or  such  shorter  time  as  designated  by  the 
Commission.  The  Exchange  has  satisfied  this 
requirement. 

"17CFR  240.19h-4(n(6). 

17  ere  240.19l>-4(f)(6)(iii). 

"  See  Securities  Exchange  Act  Release  No.  07284 
dune  27,  2012),  77  FR  :i9.';45  (July  .3,  2012).  See  also 
supra  note  3. 

'2.See.SR-ISE-2013-27,  Item  7. 

See  id. 


mini-options  contracts  trading  on  March 
18,  2013,  thereby  mitigating  potential 
investor  confusion  as  to  how'  complex 
orders  and  stock  options  orders 
involving  mini-options  contracts  will 
trade.  For  this  reason,  the  Commission 
hereby  waives  the  30-day  operative 
delay  and  designates  the  proposed  rule 
change  to  be  operative  upon  filing  with 
the  Commission. ’■* 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commi.ssion  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  approved  or 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  nile 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://wivn'.sec.gov/ 
rules/sro.shtml):  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-ISE-2013-27  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-lSE-20 13-27.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review'  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://ww\v.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  .statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


F’or  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  also 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  .See 
CS  U.S.C.  78c(f). 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
tho.se  that  may  be  withheld  from  the 
poblic  in  accordanconvith  the 
provisions  of  .5  U..S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  D(>  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  C>)mmission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  Fife  Number  SR-ISE- 
2013-27,  and  should  be  submitted  on  or 
before  April  12,  2013. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.'^* 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  D<k;.  20i;»-or>6:tl  Filed  8:4.')  am| 

BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69158;  File  No.  SR-CBOE- 
2013-034] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  Market-Maker 
Continuous  Quoting  Obligations 

March  18.  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),^  and  Rule  19b-4  thereunder,^^ 
notice  is  hereby  given  that  on  March  8, 
2013,  Chicago  Board  Options  Exchange, 
Incorporated  (the  “Exchange”  or 
“CBOE”)  filed  with  the  Securities  and 
Exchange  Commission  (the 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


CFR  200.3O-3(a)(12). 
•15U.S.C.  78s(b)(l). 
M7CFR  24().19b-4. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

[The  Exchange)  |sic)  proposes  to  delay 
the  implementation  dale  of  changes  to 
Market-Makers’  continuous  quoting 
obligations.  There  is  no  proposed  rule 
language. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  r:omments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  .sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  July  5,  2012,  the  Exchange 
submitted  a  rule  change  filing,  which 
became  effective  on  that  date,  to  amend 
Rule  1.1  (ccc),  “Continuous  Electronic 
Quotes,”  to  reduce  to  90%  the 
percentage  of  time  for  which  a  Market- 
Maker  is  required  to  provide  continuous 
electronic  quotes  in  an  appointed  tiption 
cla.ss  on  a  given  trading  day.  That  filing 
also  included  a  propo.sed  rule  change  to 
amend  Rules  8.13,  8.15A,  8.85,  and  8.93 
to  increase  to  the  lesser  of  99%  or  100% 
minus  one  call-put  pair  the  percentage 
of  series  in  each  class  in  which 
Preferred  Market-Makers.  Lead  Market- 
Makers,  Designated  Primary  Market- 
Makers,  and  Electronic  Designated 
Primary  Market-Makers,  respectively 
(collectively,  “Market-Makers”),  mu.st 
provide  continuous  electronic  quotes.^ 
The  proposed  rule  changes  in  that  filing 
were  set  to  become  operative  on  August 
4,  2012. 

The  Exchange  submitted  another  rule 
change  filing  on  August  3.  2012,  which 
.  became  effective  and  operative  upon 
filing,  to  delay  implementation  of  these 
quoting  obligation  changes  to  provide 
Market-Makers  with  additional  time  to 
make  necessary  system  changes  to 
comply  with  the  new  quoting 
obligations.  The  filing  indicated  that  the 
Exchange  would  announce  the 


^Securities  Exchange  Act  Release  No.  ,34-67410 
duly  11.  2012),  77  FR  42040  ()uly  17.  2012)  (.SR- 
(:b6E-2012-064). 


implementation  date  of  the  proposed 
rule  change  in  a  Regulatory  Circular  to 
be  published  no  later  than  90  days 
following  the  effectiv'e  date  of  that  rule 
change,  which  implementation  date 
w'ould  be  no  later  than  150  days 
following  the  effective  date.'’ 

Similarly,  the  Exchange  submitted  a 
rule  change  filing  on  November  1,  2012, 
which  became  effective  and  operative 
upon  filing,  to  further  delay 
implementation  of  these  quoting 
obligation  changes  to  provide  Market- 
Makers  with  additional  time  to  make 
necessary  system  changes  to  comply 
with  the  new  quoting  obligations.  The 
filing  indicated  that  the  Exchange 
would  announce  the  implementation 
date  of  the  proposed  rule  change  in  a 
Regulatory  Circular  to  be  published  no 
later  than  120  days  following  the 
effective  date  of  that  rule  change,  which 
implementation  date  would  be  no  later 
than  180  days  following  the  effective 
date.'* 

Since  the  filing  of  that  last  rule 
change  to  delay  the  implementation 
date  of  the  changes  to  quoting 
obligations,  the  Exchange  has  filed  two 
additional  rule  changes  that  modify  the 
continuous  quoting  obligations  of 
Market-Makers.  F'irst,  the  Exchange  filed 
a  rule  change  proposing  to  exclude 
series  that  have  a  time  to  expiration  of 
nine  months  or  more  from  Preferred 
Market  Maker’s  continuous  quoting 
obligation  (LEAPS).’’  That  rule  change 
was  effective  on  filing  but  has  not  yet 
been  implemented  by  the  Exchange. 
Second,  the  Exchange  filed  a  rule 
change  proposing  to  exclude  intra-day 
add-on  (sic)  on  the  day  during  which 
such  series  are  added  for  trading  from 
Market-Makers’  quoting  obligations.’' 
That  rule  change  is  pending  approval  by 
the  Commi.ssion.  Both  of  those  rule 
filings  provided  that  the  Exchange  will 
implement  those  rule  changes  in 
conjunction  with  the  implementation  of 
the  rule  changes  in  filing  SR-CBOE- 
2012-064  and  would  announce  an 
implementation  date  for  all  of  the 
Market-Maker  quoting  obligation 
changes  via  Regulatory  Circular. 

The  purpose  of  this  rule  change  filing 
is  to  again  delay  implementation  of  the 
quoting  obligation  changes  in  filing  SR- 
CBOE-20 12-064  so  that  the  Exchange 


■*  Securities  Exchange  Act  Release  No.  34-()7644 
(August  13.  2012),  77  FR  49846  (August  17,  2012) 
(SR-C.BOE-2012-077). 

^  5)ecurities  and  Exchange  Act  Release  No.  68218 
(Novemher  13.  2012),  77  FR  69667  (Novemlter  20. 

2012)  (SR-CBOE-2012~106). 

•>  Securities  and  Exchange  Act  Release  No.  68691 
(lanuary  18,  2013),  78  FR  5548  (sic)  ()anuary  25, 

2013)  (SRf;BOE-201 3-008). 

^  Securities  and  Exchange  Act  Release  No  68944 
(February  15,  2013),  78  FR  12377  (February  22, 
2013)  (SR-(:BOE-201  3-019). 
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may  implement  the  changes  in  that 
filing  at  the  same  time  as  the  changes  in 
filings  SR-CBOE-20 13-008  and  SR- 
CBOE-2013-01  (sic),  which 
implementation  date  would  be  after 
receiving  Commission  approval  of  the 
rule  change  related  to  intra-day  add-on 
series.  The  Exchange  believes  that 
implementing  these  various  quoting 
obligations  at  the  same  time  would 
benefit  Market-Makers,  because  it  would 
allow  them  to  make  all  necessary 
adjustments  to  their  systems  at  one  time 
•as  opposed  to  continuously,  which 
would  otherwise  occur  with  a  piecemeal 
implementation  of  these  rule  changes. 

The  Exchange  will  announce  the 
implementation  date  of  the  proposed 
rule  change  in  rule  filing  SR-CBOE- 
2012-064  (and  the  other  rule  changes 
discussed  above)  in  a  Regulatory 
Circular  to  be  published  no  later  than 
120  days  following  the  effective  date  of 
this  rule  filing.  The  implementation 
date  will  be  no  later  than  180  days 
following  the  effective  date. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  Exchange 
and,  in  particular,  the  requirements  of 
Section  6(b)  of  the  Act."  .Specifically, 
the  Exchange  believes  the  proposed  rule 
change  is  consistent  with  the  Section 
6(b)(5)"  requirements  that  the  rules  of 
an  exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitation  transactions  in 
securities,  to  remove  impediments  to 
•and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Additionally,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
the  Section  6(b)(5)  requirement  that 
the  rules  of  an  exchange  not  be  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

In  particular,  the  Exchange  believes 
that  delaying  the  implementation  date 
of  these  changes  to  Market-Makers’ 
continuous  quoting  obligations  .so  that 
the  Exchange  may  implement  them  at 
the  same  time  as  other  changes  to  the 
quoting  obligations  will  allow  Market- 
Makers  to  adjust  their  systems  at  one 
time  rather  than  multiple  times  to  be 


"l.S  U.S.C.  ■78f(b). 
«15  II.S.C.  78f(b)(5). 


consistent  with  the  new  quoting 
obligation.s.  This  will  provide 
efficiencies  that  will  benefit  investors 
and  the  public  interest  and  encourage 
more  efficient  order  entry  practices  by 
Market-Makers.  The  Exchange  believes 
that  this  will  also  promote  compliance 
by  Market-Makers  with  the  new  quoting 
obligations,  which  fosters  cooperation 
between  the  Market-Makers  and  the 
Exchange,  which  monitors  Market- 
Makers'  co'mpliance  with  quoting 
obligations.  Additionally,  the  proposed 
rule  change  will  allow  the  Exchange  to 
announce  an  implementation  schedule 
for  all  of  the  quoting  obligations  changes 
in  a  fair  and  orderly  manner. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpo.ses  of  the  Act.  The 
Exchange  does  not  believe  the  proposed 
rule  change  will  cause  any  burden  on 
intramarket  competition  because  it 
applies  to  a  group  of  similarly  situated 
market  participants — Market-Makers. 
The  Exchange  also  does  not  believe  the 
proposed  rule  change  to  delay 
implementation  of  the  quoting 
obligation  changes  will  cause  any 
burden  on  intermarket  competition, 
because  the  result  of  the  proposed  rule 
change  is  that  Market-Makers  will 
continue  to  be  subject  to  the  same 
continuous  quoting  obligations  for  an 
additional  period  of  time. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  filed  the  proposed 
rule  change  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  ”  and  Rule 
19b-^(f)(6)  thereunder.’^  Because  the 
proposed  rule  change  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition:  and  (iii)  become  operative 
prior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 
Commi.ssion  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  the 


”  15  78s(b)(3)(A)(iii). 

'M7  CFR  240.19b-4(f)(6). 


proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-4(f)(6)(iii) 
thereunder.’'* 

The  Exchange  has  asked  the 
Commission  to  waive  the  30-day 
operative  delay.’^  The  Commission 
believes  that  waiving  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  inve.stors  and  the  public 
interest.  The  Commission  notes  that  the 
proposed  rule  change  does  not  present 
any  new,  unique,  or  substantive  issues, 
but  rather  is  merely  delaying  the 
implementation  date  of  an  already 
effective  rule  change,  and  that  waiver  of 
the  30-day  operative  delay  will  allow 
the  Exchange  to  announce  an 
implementation  schedule  in  an  efficient 
manner.  Accordingly,  the  Commission 
designates  the  proposal  operative  upon 
filing.’" 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  (Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 
to  determine  whether  the  proposed  rule 
should  be  approved  or  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://wv\'w.sec.gov/ 
rules/sro.shtml)',  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-CB(3E-201 3-034  on  the 
subject  line. 


'  <15  IJ..S.C.  78s(b)(;i)|A). 

'••17  CFR  240.19li— 4(f)(fi)(iH).  The  Exchange  has 
n!f|iieslo(l  thiit  the  Commission  waive  the 
requimmeiit  that  the  Exchange  provide  the 
Commission  written  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief  description 
and  text  of  the  proposnd  rule  change,  at  least  five 
business  days  prior  to  the  date  on  whjch  the 
Elxchange  filed  the  proposed  rule  change  pursuant 
to  Rule  19b— 4{f)(fi)(iii).  The  ('.ominission  hereby 
grants  this  request. 

17  CFR  240.19b-4(f)(6)(iii). 

"‘For  purposes  only  of  waiving  the  :i0-day 
operative  delay,  the  Oimmission  has  considered  the 
proposed  rule  change’s  impact  on  efficiency, 
competition,  and  capital  formation.  See  15  U.S.C. 
78c(f). 


4.4"  ' 
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Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CBOE-2 01 3-034.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  plea.se  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commi.ssion’s 
Internet  Web  site  (http://\v\\nA'.sec.gov/ 
rules/sro.shtml).  Copies  of  tbe 
submi.ssion,  all  sub.so(juent 
amendments,  all  written  statements 
with  respect  to  the  propostid  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propt)sed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
[)ublic  in  accordance  with  the 
provisions  of  5  U.S.C.  532,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20349  on  official 
business  days  betw'een  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  w'ill  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-CBOE- 
2013-034  and  should  be  submitted  on 
or  before  April  12,  2013. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.*^ 

Kevin  M.  O’Neill, 

Deputy  Secretary 

(FR  Doc.  201.3-06627  Filed  3-21-13;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69159;  File  No.  SR-Phlx- 
2013-30] 

Self-Regulatory  Organizations; 

NASDAQ  OMX  PHLX  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Permit  the 
Minimum  Price  Variation  for  Mini 
Options  To  Be  the  Same  as  Permitted 
for  Standard  Options  on  the  Same 
Security 

March  18.  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
.Securities  Exchange  Act  of  1934 
(“Act”),’  and  Rule  19h^  thereunder,^ 
notice  is  hereby  given  that  on  March  14, 
2013,  NASDAQ  OMX  PHLX  LLC 
("Phlx”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  1  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  from 
interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  filing  with  the 
Commission  a  proposal  to  change  Rule 
1012  (.Series  of  Options  Open  for 
Trading)  and  Rule  1034  (Minimum 
Increments)  to  permit  the  minimum 
price  variation  for  Mini  Options 
contracts  that  deliver  10  shares  to  be  the 
same  as  permitted  for  standard  options 
that  deliver  100  shares  on  the  same 
.security. 

The  text  of  the  proposed  rule  change 
is  available  on  the  Exchange's  Web  site 
at  http:// 

nasdaqomxphIx.cchwaIIstreet.com,  at 
the  principal  office  of  the  Exchange,  and 
at  the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 


1  15  U..S.C.  78s(b)(l). 
M7CFR  240.19lj-4. 


the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposal  is  to 
change  Commentary  .13  to  Rule  1012 
and  Rule  1034  to  permit  the  minimum 
price  variation  for  Mini  Options 
contracts  that  deliver  10  shares  to  be  the 
same  as  permitted  for  standard  options 
that  deliver  100  shares  on  the  same 
security. 

This  filing  is  based  on  a  recent 
proposal  of  Chicago  Board  Options 
Exchange,  Inc.  (“CBOE”),  vyith  virtually 
identical  rule  text  in  CBOE  Rules  B.42 
and  5.5.'* 

The  Exchange  recently  amended  its 
rules  to  allow  for  the  li.sting  of  Mini 
Options  that  deliver  10  physical  shares 
on  SPDR  S&P  500  (“SPY”),  Apple,  Inc. 
(“AAPL”),  SPDR  Gold  Trust  (“GLD”), 
Google  Inc.  (“GOOG”)  and  Amazon.com 
Inc.  (“AMZN”)."’  Mini  Options  trading 
is  expected  to  commence  in  March 
2013.  Prior  to  the  commencement  of 
trading  Mini  Options,  the  Exchange 
proposes  to  establish  and  permit  the 
minimum  price  variation  for  Mini 
Option  contracts  to  be  the  same  as 
permitted  for  standard  options  on  the 
.same  .security.  In  addition  to  giving 
market  participants  clarity  as  to  the 
minimum  pricing  increments  for  Mini 
Options,  the  filing  would  harmonize 
penny  pricing  between  Mini  Options 
and  .standard  options  on  the  .same 
security. 

Of  the  five  .securities  on  which  Mini 
Options  are  permitted,  four  of  them 
(SPY,  AAPL,  GLD  and  AMZN) 
participate  in  the  Penny  Pilot  Program."’ 
Under  the  Penny  Pilot  Program; 

•  The  minimum  price  variation  for 
AAPL,  GLD  and  AMZN  options  is  $0.01 
for  all  quotations  in  series  that  are 
quoted  at  less  than  $3  per  contract  and 
$0.05  for  all  quotations  in  series  that  arq 
quoted  at  $3  per  contract  or  greater;  and 


■*  See  Sncurities  Exchange  Act  Release  No.  69124 
(March  12,  2013)  (SR-(:BOE-201  3-016;  SR-KSE- 
2013-08)  (approval  order). 

■*  See  Securities  Exchange  Act  Release  No.  61832 
(Novemljer  1,  2012),  77  FR  66904  (November  7, 
2012)  (SR-Phlx-2012-126)  (notice  of  filing  and 
immediate  effectiveness  establishing  Mini  Options). 

^The  Penny  Pilot  was  established  in  January  2007 
.and  was  last  extended  in  December  2012.  See 
.Sofiurities  Exchange  Act  Release  Nos.  55153 
(lanuary  23,  2007),  72  FR  4553  (January  31,  2007) 
(.SR-l’hlx-2006-74)  (approval  order  establishing 
Penny  Pilot);  and  68534  (December  21.  2012),  77  FR 
77174  (December  31,  2012)  (SR-Phlx-2012-143) 
(notice  of  filing  and  immediate  effectiveness 
extending  the  Penny  Pilot  through  June  30,  2013). 
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•  'I'lie  minimum  price  variation  for 
SPY  options  is  $0.01  for  all  rpiotations 
in  all  series. 

In  the  lead  up  to  the  launch  of  Mini 
Options  trading  on  an  industry-wide 
basis,  firms  with  customer  bases  of 
potential  product  users  have  indicated  a 
preference  that  premium  pricing  for 
Mini  Options  match  what  is  currently 
permitted  for  .standard  options  that 
deliver  100  physical  shares  on  the  .same 
securities.  The  Exchange  understands 
that  firms’  systems  are  configured  using 
the  “root  symbol”  of  an  underlying 
security  and  cannot  differentiate,  for 
purj)o.ses  of  minimum  variation  pricing, 
between  contracts  on  the  same  security. 
Mini  Options  will  be  loaded  into  firms’ 
sy.stems  using  the  same  “root  symbol” 
that  is  u.sed  for  standard  options  on  the 
same  security.  As  a  result,  it  is  believed 
that  existing  systems  will  not  be  able  to 
assign  different  minimum  pricing 
variations  to  different  contracts  on  the 
.same  security.  As  a  result,  firms  have 
indicated  their  preference  that  there  be 
matched  pricing  between  Mini  Options 
and  standard  options  on  the  same 
.security  because  their  systems,  which 
are  programmed  using  “root  .symbols,” 
would  not  be  able  to  assign  different 
minimum  pricing  variations  to  Mini 
Options  and  standard  options  on  the 
same  security. 

Because  Mini  Options  are  a  separate 
class  from  standard  options  on  the  same 
.security.  Mini  Options  would  have  to 
qualify  separately  for  entry  into  the 
Penny  Pilot  Program.  This,  however,  is 
not  possible  by  product  launch  (or 
possibly  ever)  for  a  number  of  reasons. 
First,  there  is  a  six  calendar  month 
trading  volume  criteria  for  entry  into  the 
Penny  Pilot  Program,  which  Mini 
Options  cannot  satisfy  prior  to  launch. 
Second,  even  if  Mini  Options  met  the 
trading  volume  criteria,  replacement 
cla.sses  are  only  added  to  the  Penny 
Pilot  Program  on  the  second  trading  day 
following  lanuary  1  and  July  1  in  a 
given  year.  Finally,  there  is  a  price  test 
for  entry  into  the  Penny  Pilot  Program 
which  excludes  “high  premium” 
classes,  which  are  defined  as  classes 
priced  at  $200  per  share  or  higher  at  the 
time  of  selection.  As  of  the  date  of  this 
filing,  three  of  the  five  securities  (AAPL, 
AMZN  and  GOOG)  eligible  for  Mini 
Options  would  be  excluded  as  “high 
premium”  clas.ses,  even  though  two  of 
those  securities  (AAPL  and  AMZN)  are 
in  the  Penny  Pilot  Program  for  standard 
options.  1’he  Exchange  notes  that  GOOG 
is  not  in  the  Penny  Pilot  Program.^ 


ophlx  Rule  1034(a)(i)(B). 

^The  minimum  price  variation  for  .standard 
options  on  (ifXXI  is  SO. 05  for  all  quotations  in 
scries  that  are  quoted  at  less  than  $3  per  contract 


The  Exchange,  therefore,  is  proposing 
to  establish  a  pricing  regime  for  Mini 
Options  separate  from  the  Penny  Pilot 
Program  that  permits  the  minimum 
price  variation  for  Mini  Option 
contracts  to  be  the  same  as  permitted  for 
standard  options  on  the  same  security, 
which  would  encompass  penny  pricing 
for  Mini  Option  contracts  on  securities 
that  participate  in  the  Penny  Pilot 
Program.” 

As  to  the  Penny  Pilot  Program,  the 
Exchange  believes  that  there  are  several 
good  reasons  to  allow  penny  pricing  for 
Mini  Options  on  securities  that 
currently  participate  in  the  Penny  Pilot 
Program,  without  requiring  Mini 
Options  to  separately  qualify  for  the 
Penny  Pilot  Program.  First,  the  Penny 
Pilot  Program  applies  to  the  most 
actively-traded,  multiply-listed  option 
classes.  Likewise,  the  five  .securities 
which  may  underlie  Mini  Options  were 
cho.sen  becau.se  of  the  significant 
liquidity  in  standard  options  on  the 
same  security.  The  Exchange  also 
believes  that  the  marketplace  and 
inve.stors  will  be  expecting  the 
minimum  price  variation  for  contracts 
on  the  .same  .security  to  be  the  same. 
Second,  one  of  the  primary  goals  of  the 
Penny  Pilot  Program  is  to  narrow  the 
bid-ask  spreads  of  exchange-traded 
o{)tions  to  reduce  the  cost  of  entering 
and  exiting  positions.  This  same  goal 
can  similarly  be  accomplished  by 
permitting  penny  pricing  for  Mini 
Option  contracts  on  .securities  that 
already  participate  in  the  Penny  Pilot 
Program.  P’inally,  the  Exchange  believes 
that  penny  pricing  for  Mini  Options  is 
desirable  for  a  product  that  is  geared 
toward  retail  investors.  Mini  Options 
are  on  high  priced  securities  and  are 
meant  to  be  an  investment  tool  with 
more  affordable  and  realistic  prices  for 
the  average  retail  investor.  Penny 
pricing  for  Mini  Options  on  securities 
that  are  currently  in  the  Penny  Pilot 
Program  would  benefit  the  anticipated 
users  of  Mini  Options  by  providing 
more  price  points.  The  Exchange  notes 
that  it  is  not  requesting  penny  pricing 
for  all  of  the  five  securities  eligible  for 
Mini  Options  trading;  but  rather  is 


and  SO.  10  for  all  quotations  in  sorios  that  ara  i]uotad 
at  $3  per  contract  or  greater.  .See  R>ile  1034(a). 

"As  noted  in  the  Exchange’s  original  Mini  Option 
filing,  Mini  Options  are  limited  to  five  sof:urities 
and  any  expansion  of  the  program  would  require 
that  a  subsequent  proposed  rule  change  he 
submitted  to  the  Q)mini.ssion.  The  current  proposal 
is  limited  lo  the  five  .securities  originally  approved 
to  underlie  Mini  Options.  The  Exchange  anticipates 
that  a  similar  minimum  pricing  variation  rf(gime 
would  he  included  in  any  rule  change  to  expand  the’ 
Mini  Option  program.  See  Securities  Exchange  Act 
Relea.se  No.  08132  (Novemher  1.  2012),  77  FR  68004 
(November  7,  2012)  (SR-Phlx-2012-126)  (notice  of 
filing  and  immediate  effectiveness  of  proposed  rule 
change  establishing  Mini  Options  on  Fhlx). 


seeking  to  permit  matched  penny 
pricing  for  Mini  Options  on  those 
securities  for  which  .standard  options 
already  trade  in  pennies. 

To  effect  the  current  proposed  rule 
changes,  the  Exchange  proposes  to  add 
new  Gommentary  .13(d]  to  Rule  1012 
and  add  new  language  to  Rule  1034.  As 
to  Rule  1034,  the  Exchange  proposes 
adding  new  suh.section  (a)(iv)  that  has 
an  internal  cross  reference  to  new 
proposed  subsection  (d)  of  Commentary 
.13  as  the  provision  that  .sets  forth  the 
minimum  price  variation  for  bids  and 
offers  for  Mini  Options.  As  to 
Commentary  .13  to  Rule  1012,  the 
Exchange  proposes  adding  new 
sub.section  (d),  which  would  provide  as 
follows: 

The  niininiuin  price  variation  for  bids  and 
'offers  for  Mini  ()ptif)ns  shall  be  the  same  as 
permitted  for  standard  options  on  the  same 
security.  For  example,  if  a  security 
participates  in  the  Penny  Pilot  Program.  Mini 
Options  on  the  same  underlying  security  may 
be  quoted  in  the  same  minimum  increments, 
e.g.,  $0.01  for  all  quotations  in  .series  that  are 
quoted  at  less  than  $3  per  contract  and  SO.O.'i 
for  all  quotations  in  series  that  are  quoted  at 
S3  per  contract  or  greater,  $0.01  for  all  .SPY 
option  series,  and  Mini  Options  do  not 
.separately  need  to  qualify  for  the  Penny  Pilot 
Program. 

With  regard  to  the  impact  of  this 
proposal  on  system  capacity,  the 
Exchange  has  analyzed  its  capacity  and 
represents  that  it  and  the  Options  Price 
Reporting  Authority  (“OPRA”)  have  the 
necessary  systems  capacity  to  handle 
the  potential  additional  traffic 
associated  with  this  propo.sal.  The 
Exchange  does  not  believe  that  this 
increased  traffic  will  become 
unmanageable  since  Mini  Options  are 
limited  to  a  fixed  number  of  underlying 
securities. 

2.  .Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder,  including  the  requirements 
of  Section  6(b)  of  the  Act.'*  In  particular, 
the  Exchange  believes  the  proposed  rule 
change  is  consi.stcnt  with  the  Section 
BlbK.f)  "*  requirements  that  the  rules  of 
an  exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  to  foster  cooperation  and 
coordination  wdth  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  for  a  free  and  open 
market  and  a  national  market  system. 


3  15  IJ.S.C  78f(b). 
"*15  U..S.C.  78f(b)(5). 
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and,  in  general,  to  protect  investors  and 
the  public  interest. 

Specifically,  the  Exchange  believes 
that  investors  and  other  market 
participants  would  benefit  from  the 
current  nlle  proposal  because  it  would 
clarify  and  establish  the  minimum  price 
variation  for  Mini  Options  prior  to  the 
commencement  of  trading.  The 
Exchange  believes  that  the  marketplace 
and  investors  will  be  expecting  the 
minimum  price  variation  for  contracts 
on  the  same  security  to  be  the  same.  As 
a  result,  the  Exchange  believes  that  this 
change  would  lessen  inve-stor  and 
marketplace  confusion  because  Mini 
Options  and  standard  options  on  the 
same  security  would  have  the  same 
minimum  price  variation. 

While  price  protection  between  Mini 
Options  and  standard  options  on  the 
same  security  is  not  required,  the 
Exchange  believes  that  consistency 
between  Mini  Options  and  standard 
options  as  to  the  minimum  price 
variation  is  desirable  and  is  designed  to 
promote  just  and  equitable  principles  of 
trade.  Matching  the  minimum  price 
variation  between  Mini  Options  and 
standard  options  on  the  same  security 
would  help  to  eliminate  any 
unnecessary  arbitrage  opportunities  that 
could  result  from  having  contracts  on 
the  same  underlying  security  traded  in 
different  minimum  price  increments. 
Similarly,  matched  minimum  pricing 
would  hopefully  generate  enhanced 
competition  among  liquidity  providers. 
The  Exchange  believes  that  matched 
pricing  for  Mini  Options  and  standard 
options  on  the  same  .security  would 
attract  additional  liquidity  providers 
who  would  make  markets  in  Mini 
Options  and  standard  options  on  the 
same  security.  In  addition  to  the 
possibility  of  more  liquidity  providers, 
the  Exchange  believes  that  the  ability  to 
quote  Mini  Options  and  standard 
options  on  the  same  security  in  the 
same  minimum  increments  would 
hopefully  result  in  more  efficient 
pricing  via  arbitrage  and  possible  price 
improvement  in  both  contracts  on  the 
same  security.  The  Exchange  also 
believes  that  allowing  penny  pricing  for 
Mini  Options  on  securities  that 
currently  participate  in  the  Penny  Pilot 
Program  (w’ithout  Mini  Options  having 
to  qualify  separately  for  entry  into  the 
Penny  Pilot  Program)  will  benefit  the 
marketplace  and  investors  because 
penny  pricing  in  Mini  Options  may  also 
accomplish  one  of  the  primarv  goals  of 
the  Penny  Pilot  Program,  which  is  to 
narrow  the  bid-ask  spreads  of  exchange- 
traded  options  to  reduce  the  cost  of 
entering  and  exiting  positions.  Finally, 
the  proposed  rule  would  be  beneficial 
from  a  logistical  perspective  since  firms’ 


existing  systems  are  configured  using 
the  “root  .symbol”  of  an  underlying 
security  and  would  not  be  able  to  assign 
differtmt  minimum  pricing  variations  to 
Mini  Options  and  standard  options  on 
the  same  security. 

B.  SeIf-Regulator\'  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
neces.sary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Specifically, 
since  Mini  Options  are  permitted  on 
multiply-listed  clas.ses,  other  exchanges 
that  have  received  approval  to  trade 
Mini  Options  will  have  the  opportunity 
to  similarly  establish  the  minimum 
price  variation  for  Mini  Options  prior  to 
the  anticipated  launch  on  or  about 
March  18,  2013.  The  Exchange  also 
believes  that  the  proposed  rule  change 
will  enhance  competition  by  allowing 
products  on  the  same  security  to  be 
priced  in  the  same  minimum  price 
increments. 

C.  Self-Begulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change;  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  the  proposed  rule 
change  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  ”  and 
Rule  19b-4(0(6)  thereunder.’^ 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  for  30  days  after  the 
date  of  filing.  However,  Rule  19b- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 


"  1.S  IJ.S.C.  7Bs(b)(3)(A). 

17  CFR  240.191)— 4(0(6).  In  ndtlition.  Rule  19()- 
4(f)(6)(iii)  requires  a  self-regulator\’  organizalion  to 
provide  the  (kimmission  with  written  notice  of  it.s 
intent  to  file  the  proposed  rule  change,  along  with 
a  brief  description  and  text  of  the  proposed  rule 
r.hange,  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Oimmission.  The 
Exchange  has  fulfilled  this  requirement. 


Exchange  requests  that  the  Commi.ssion 
waive  the  30-day  operative  delay  .so  that 
the  proposed  rule  change  may  coincide 
with  the  anticipated  launch  of  trading  in 
Mini  Options.  The  Commission  believes 
that  waiving  the  30-day  operative  delay 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.’ ' 
Waiver  of  the  operative  delay  will  allow 
the  Exchange  to  implement  its  proposal 
consistent  with  the  commencement  of 
trading  in  Mini  Options  as  scheduled 
and  expected  by  members  and  other 
participants  on  March  18,  2013.  For 
these  rea.sons,  the  Commission 
designates  the  proposed  rule  change  as 
operative  upon  filing. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commi.ssion  that  such 
action  is  necessary  or  appropriate  in  the 
public  intere.st,  for  the  protection  of 
investors,  or  otherwi.se  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments  . 

Interested  per.sons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  rule- 

corn  ments@sec.gov.  Please  include  File 
Number  SR-Phlx-2013-30  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-Phlx-2013-30.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  .subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


'■•For  purposes  only  of  wHivingthe  30-(lay 
operative  delay,  the  Commission  has  also 
considered  the  propo.scd  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  .See 
13  78clf). 
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change  that  are  filed  with  the 
Commis.sion,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  F’ile  Number  SR-Phlx- 
2013-30  and  should  be  submitted  on  or 
before  April  12,  2013. 

For  the  (Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.'"' 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

IFR  Dor:.  2013-06628  Filed  3-21-13;  8:45  am| 

BILUNG  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69154;  File  No.  SR-BOX- 
2013-14] 

Seif-Regulatory  Organizations;  BOX 
Options  Exchange  LLC;  Notice  of 
Filing  and  immediate  Effectiveness  of 
Proposed  Rule  Change  To  Permit  the 
Minimum  Price  Variation  for  Mini 
Options  To  Be  the  Same  as  Permitted 
for  Standard  Options  on  the  Same 
Underlying  Security 

March  15,2013. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  and  Rule  19b— 4  thereiinder,^ 
notice  is  hereby  given  that  on  March  13, 
BOX  Options  Exchange  LLC  (the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared, 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
from  interested  persons. 


"  17  CFR  200.30-3(a)(12). 
'15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
BOX  Rules  5050  (Series  of  Options 
Contracts  Open  for  Trading)  and  7050 
(Minimum  Trading  Increments)  to 
permit  the  minimum  trading  increment 
for  Mini  Options  to  be  the  same  as  the 
minimum  trading  increment  permitted 
for  standard  options  on  the  .same 
underlying  .security.  Tlie  text  of  the 
proposed  rule  change  is  available  from 
the  principal  office  of  the  Exchange,  at 
the  Commi.ssion’s  Public  Reference 
Room  and  also  on  the  Exchange’s 
Internet  Web  site  at  http:// 
boxexchange.  com . 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  .statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  proposes  to  amend 
BOX  Rule  5050  (Series  of  Options 
Contracts  Open  for  Trading)  and  7050 
(Minimum  Trading  Increments)  to 
permit  the  minimum  trading  increment 
for  Mini  Options  to  be  the  same  as  the 
minimum  trading  increment  permitted 
for  standard  options  on  the  same 
underlying  security.  This  is  a 
competitive  Filing  that  is  based  on  a 
proposal  recently  submitted  by 
International  Securities  Exchange 
(“ISE”)  and  approved  by  the 
Commission. 3 

The  Exchange  proposes  to  amend  its 
rules  to  permit  the  minimum  trading 
increment  for  Mini  Options  to  be  the 
same  as  the  minimum  trading  increment 
permitted  for  standard  options  on  the 
same  underlying  security.  Mini  Options 
overlie  10  equity  or  ETF  shares,  rather 
than  the  standard  100  shares."*  Mini 


See  .Securities  Exchange  Act  Release  No.  69124 
(March  12.  2013)  (Order  Approving  SR-lSE-2013- 
08). 

<  .See  Securities  Exchange  Act  Release  No.  68771 
(lanuary  30,  2013),  78  FR  8208  (February  5,  2013) 


Options  are  currently  approved  on  the 
following  five  (5)  underlying  securities: 
SPDR  S&P  500  ETF  (“SPY”),  Apple  Inc. 
(‘'•AAPL”),  ,SPDR  Gold  Tru.st  (“GLD”), 
Google  Inc.  (“GOOG”),  and 
Amazon.com,  Inc.  (“AMZN”).  Of  the 
five  securities  on  which  Mini  Options 
are  permitted,  four  of  them  (SPY,  AAPL. 
GLD  and  AMZN)  participate  in  the 
Penny  Pilot  Program.’’  Under  the  Penny 
Pilot  Program,  with  the  exception  of 
three  classes,*'’  the  minimum  price 
variation  for  all  participating  options 
classes  is  $0.01  for  all  quotations  in 
options  series  that  are  quoted  at  less 
than  $3  per  contract  and  $0.05  for  all 
quotations  in  options  series  that  are 
quoted  at  $3  per  contract  or  greater. 
Therefore,  the  minimum  trading 
increment  for  AAPL,  GLD,  and  AMZN 
is  $0.01  for  option  series  under  $3  and 
$0.05  for  options  quoted  at  $3  or  greater, 
while  the  minimum  trading  increment 
for  SPY,  which  iS  not  subject  to  a  price 
test,  is  $0.01  across  all  option  series. 

The  Exchange  notes  that  GOOG  is  not  in 
the  Penny  Pilot  Program  and  therefore, 
.standard  options  in  GOOG  have  a 
minimum  increment  of  $0.05  and  $0.10 
per  contract  depending  on  the  price  at 
which  the  .standard  option  on  (iOOG  is 
quoted. 

This  proposed  rule  change  will  "permit 
the  minimum  trading  increment  for 
Mini  Options  to  be  identical  to  the 
minimum  trading  increment  applicable 
to  standard  options  on  the  same 
underlying  security.  The  Exchange 
believes  having  different  trading 
increments  for  Mini  Options  than  tho.se 
permitted  for  standard  options  on  the 
same  underlying  security  would  be 
detrimental  to  the  .success  of  this  new 
product  offering  and  would  also  lead  to 
investor  confusion.  The  Exchange  notes 
that  the  Gommission  approved  Mini 
Options  on  SPY,  AAPL,  GLD,  GOOG 
and  AMZN  because  of  their  high  price 
and  current  volume  levels  and  because 
of  the  level  of  retail  investor 


(Notice  of  Filing  and  Immediate  Effectiveness  of 
SR-BOX-201,3-07),  The  Exchange  expects  to  l>egin 
trading  Mini  Options  on  Man'.h  18,  2013. 

*The  Penny  Pilot  Program  has  been  in  effect  on 
the  Exchange  since  its  inception  in  May  2012.  .See 
.Securities  Exchange  .\ct  Release  Nos.  66871  (April 
27,  2012)  77  FR  2632;i  (May  3,  2012)  (File  No.lO- 
206,  In  the  Matter  of  the  Application  of  BOX 
Options  Exchange  I.l.C  for  Registration  as  a 
National  Securities  Exchange  Findings,  Opinion, 
and  Order  of  the  Commission),  and  67328  (June  29. 
2012)  77  FR  40123  (July  6.  2012)  (SR-BOX-2012- 
007).  The  Penny  Pilot  has  been  extended  and  is 
currently  in  place  through  June  30,  2013.  See 
Securities  Exchange  Act  Release  No,  68425 
(Det:ember  13,  2012),  77  FR  75234  (December  19, 
2012)  (Approving  SR-BOX-2012-021). 

'"The  three  classes  .ire  the  Nasdaq-100  Index 
Tracking  Stock  (  "CKX-IQ  ').  'h®  SPDR  S&P  500  ETF 
("SPY”)  and  the  i.Shares  Rus.sell  2000  Index  Fund 
("■rVVM"’).  QQCXJ.  SPY  and  IVVM  are  quoted  in  SO.Ol 
increments  for  all  options  series. 
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participation  in  trading  options  on  these 
underlying  securities.  Mini  Options  are 
a  natural  extension  to  the  options 
overlying  these  securities  and  therefore 
should  retain  the  most  important 
characteristic,  i.e.,  trading  increments. 
The  Exchange  believes  that  by  reducing 
the  minimum  trading  increments  for 
Mini  Options,  the  proposed  rule  change 
will  provide  market  participants  with 
meaningful  trading  opportunities  in  this 
product.  Further,  quoting  and  trading  in 
smaller  increments  will  enable  market 
[)articipants  to  trade  Mini  Options  with 
greater  precision  as  to  price.  Providing 
these  more  refined  increments  will 
permit  the  Exchange’s  market  makers 
the  opportunity  to  provide  better  fills 
(meaning  less  spread  than  the  current 
wider  minimum  increments  rules  allow) 
to  customers.  Therefore,  the  Exchange 
proposes  to  amend  its  rules  to  permit 
the  listing  and  trading  of  Mini  Options 
in  the  .same  increment  permitted  for 
standard  options  on  the  same 
underlying  security. 

With  this  proposed  rule  change, 
although  Mini  Options  would  be  trading 
in  narrower  increments,  they  would  not 
be  considered  part  of  the  Penny  Pilot 
Program. 

The  Exchange’s  proposal  to  quote  and 
trade  certain  option  classes  that  are 
outside  of  the  Penny  Pilot  Program  in 
•SO. 01  increments  is  not  novel. 
Specifically,  the  Commission  has 
permitted  tSE  to  set  tin;  minimum 
increment  for  alt  Foreign  Currency 
Options  traded  on  the  Exchange  at  $0.01 
regardless  of  th(!  price  at  which  the 
option  is  quoted.^  The  Commission  has 
also  pnwiously  approved  a  proposal  by 
NA.SDAQOMX  PHl.X,  Inc.  permitting 
that  exchange  to  also  trade  its  foreign 
currency  options  in  $0.01  increments.” 

In  support  of  this  propo.sed  ride 
i:hange,  the  Exchange  propo.ses  to 
amend  BOX  Rules  50.50  and  70.50.  For 
BOX  Rule  7050,  the  Exchange  proposes 
to  add  new  sub.section  (c)  to  provide 
that  the  minimum  trading  increment  for 
Mini  Options  shall  be  determined  in 
accordance  with  new  subsection  (d)  to 
IM-5050-10  to  BOX  Rule  5050. 
Proposed  subsection  (d)  to  lM-5050-10 
provides  that  the  minimum  trading 
increment  for  Mini  Options  shall  be  the 
same  as  the  minimum  trading  increment 
permitted  for  standard  options  on  the 
same  underlying  security. 


^.See  .Securities  Exchange  Act  Release  No.  57019 
(IJei^emlier  20,  2007),  72  I  R  7.9937  (December  28, 
2007)  (Notice  of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Relating  to  Rule  710, 
Minimum  Trading  Increments)  (.SR-LSE-2007-120). 

"Se«;  Securities  Exchange  .Act  Relea.se  No.  56933 
(Decemlier  7.  2(M)7).  72  F'R  71185  (Decemlx.T  14. 
2007)  (Approving  SR-PHI.X-2007-70). 


With  regard  to  the  impact  of  this 
proposal  on  system  capacity,  the 
Exchange  represents  that  it  and  the 
Options  Price  Reporting  Authority  have 
the  necessary  systems  capacity  to 
handle  the  potential  additional  traffic 
associated  with  this  proposal.  The 
Ex{;hange  does  not  believe  that  this 
increa.sed  traffic  will  become 
unmanageable  since  Mini  Options  are 
limited  to  a  fixed  number  of  underlying 
securities. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  the 
requirements  of  .Section  6(b)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),**  in  general,  and  Section  6(b)(5) 
of  the  Act,’"  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  tran.sactions  in  securities,  to 
remove  impedimtmts  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general  to  protect  investors  and  the 
public  interest.  In  particular,  the 
proposed  rule  change  will  a.ssure  that 
.standard  options  and  Mini  Options  on 
the  same  underlying  security  will  trade 
in  similar  increments  and  therefore 
provide  market  participants  meaningful 
trading  opportunities  and  enable  them 
to  trade  Mini  Options  with  greater 
precision  as  to  price.  The  Exchange,also 
believes  the  proposed  rule  change  will 
avoid  inve.stor  confusion  if  both 
standard  options  and  Mini  Options  on 
the  same  underlying  security  are 
permitted  to  trade  in  similar  trading 
increments.  The  Exchange  further 
believes  that  investors  and  other  market 
participants  will  benefit  from  this 
proposed  rule  change  because  it 
proposes  to  clarify  and  establish  the 
minimum  trading  increment  for  Mini 
Options  prior  to  the  commencement  of 
trading.  The  Exchange  believes  that 
investors  generally  will  be  expecting  the 
minimum  trading  increment  for  Mini 
Options  to  be  the  same  as  the  minimum 
trading  increment  for  standard  options 
on  the  same  underlying  security.  This 
proposed  rule  change  will  therefore 
lessen  inve.stor  confusion  because  Mini 
Options  and  standard  options  on  the 
same  underlying  security  will  have  the 
same  minimum  trading  increment. 


9  15  II..S.(:.  78f(b). 
'"15  n.S.C.  78f(h)(5). 


B.  Self-Regulutory  Organization 's 
Statement  on  Barden  on  Competition 

The  Exchange  does  not  believe  that 
the  propo.sed  rule  change  will  impo.se 
any  burden  on  competition  not 
necessarv'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  In  this  regard 
and  as  indicated  above,  the  Exchange 
notes  that  the  rule  change  is  being 
propo.sed  as  a  competitive  response  to  a 
filing  submitted  by  ISE  that  was  recently 
approved  by  the  Commission.' '  The 
Exchange  believes  that  the  proposed 
rule  change  will  in  fact  relieve  any 
burden  on,  or  otherwise  promote, 
competition.  Mini  Options  are  currently 
approved  for  trading  on  multiple 
options  exchanges  and  all  of  these 
exchanges  will  have  the  opportunity  to 
establish  minimum  trading  increment 
for  Mini  Options. 

C.  Self-Begulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Bale  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change;  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  the  proposed  rule 
change  has  bef:ome  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
Rule  19b-4(f)(6)  thereunder.’  * 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  for  30  days  after  the 
date  of  filing.  However,  Rule  19b- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  requests  that  the  Commission 
waive  the  30-day  operative  delay  so  that 
the  proposed  rule  change  may  coincide 


”  See  supra,  note  3. 

'2  15  tJ..S.C.  78s(h)(3)(A). 

’■'*  17  O'R  240. 19l>— 4(f)(6).  In  addition.  Ride  19b- 
4(f)(6)(iii)  requires  a  self-regulatory  organization  to 
provide  the  (iommission  with  written  notice  of  its 
intent  to  fde  the  proposed  rule  t:hangn,  along  with 
a  brief  description  and  text  of  the  proposed  rule 
change,  at  least  five  busine.ss  days  prior  to  the  date 
of  rding  of  the  propo.sed  rule  f:hange.  or  such 
shorter  time  as  designated  by  the  (iommission.  The 
Exchange  has  fulfilled  this  requirement. 
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with  the  anticipated  launch  of  trading  in 
Mini  Options.  The  C>ominission  believes 
that  waiving  the  30-day  operative  delay 
is  consi.stent  with  the  protection  of 
investors  and  the  public  interest.’'* 
Waiver  of  the  operative  delay  will  allow 
the  Exchange  to  implement  its  proposal 
consistent  with  the  commencement  of 
trading  in  Mini  Options  as  scheduled 
and  expected  by  members  and  other 
participants  on  March  18,  2013.  For 
these  reasons,  the  Commission 
designates  the  proposed  rule  change  as 
operative  upon  filing. 

At  any  time  within  60  days  of  the 
Filing  of  the  propo.sed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml):  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-BOX-2013-14  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commi.ssion, 
100  F  Street  NE.,  W’ashington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-BOX-2013-14.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commi.ssion ’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml].  Copies  of  the 
submission,  all  sub.sequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commi.ssion,  and  all  written 
communications  relating  to  the 


'■*  P’or  purpo.so.s  only  of  waiving  the  30-ilay 
operative  detay,  the  Qimniission  lias  also 
considered  the  propo.sed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
1.SII..S.C  78c(f). 


projfosed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  (lommi.ssion’s  Public 
Reference  Room,  100  1’  .Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
retreived  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  .SR-BOX- 
2013-14  and  should  be  submitted  on  or 
before  April  12,  2013. 

For  the  (Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

(KRDdc.  2013-06570  Filed  .3-21-13;  H:45  nm| 

BILLING  CODE  8011-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review; 
National  Women’s  Business  Council 

ACTION;  Notice  30  Day  Reporting 
Requirements  Submitted  for  OMB 
Review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
(Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
April  22,  2013.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewmr  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Curtis  Rich, 
Curtis.rich@sba.gov  Small  Business 


17  r.FR  200.3O-3(a){12). 


Administration,  409  3rd  .Street  .SW.,  5th 
Floor,  Washington,  D(^  20416;  and  OMB 
Beviewer,  Emily  Bruno,  Research 
Director,  National  Women  Business 
('ouncil  (NWBC)  Emily.hruno@nwbc.gov 
and  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  Rich,  Agency  Clearance  Officer, 
(202)  205-7030. 

SUPPLEMENTARY  INFORMATION: 

Title:  "F’ocus  Group  Research;  Young 
Women  Entrepreneurs”. 

Frequency:  On  Occasion. 

Description  of  Bespondents:  Young 
Women  Entrepreneurs  in  a  range  of 
industries  and  sectors  across  the  United 
Stales. 

Besponses:  444. 

Annual  Burden:  261. 

Anie ).  Borja, 

Executive  Director. 

|FR  Dor..  2013-06659  Filed  :i-21-13;  8  45  am] 

BILLING  CODE  P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #13515  and  #13516] 

Navajo  Nation  Disaster  #AZ-00026 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice. 

SUMMARY:  This  is  a  Notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  Public  Assistance  Only  for 
the  Navajo  Nation  (FEMA-4104-bR), 
dated  03/05/2013. 

Incident:  Severe  Freeze. 

Incident  Period:  12/15/2012  through 
01/21/2013. 

Effective  Date:  03/05/2013. 
physical  Loan  Application  Deadline 
Date;  05/06/2013. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  12/05/2013. 
ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
President’s  major  disaster  declaration  on 
03/05/2013,  Private  Non-Profit 
organizations  that  provide  essential 
services  of  governmental  nature  may  file 


17744 


Federal  Register / Vol.  78,  No.  56 /Friday,  March  22,  2013 /Notices 


disaster  loan  applications  at  the  address 
listed  above  or  other  locally  announced 
locations. 

The  follovv'ing  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Areas:  Navajo  Nation  and 


Associated  Lands.  i 

The  Interest  Rates  are: 

Percent 

For  Physical  Damage; 

Non-Profit  Organizations  With 
Credit  Available  Elsewhere  . 

2.875 

Non-Profit  Organizations  Without 
Credit  Available  Elsewhere  . 

2.875 

For  Economic  Injury: 

Non-Profit  Organizations  Without 
Credit  Available  Elsewhere  . 

1 

1  2.875 

The  number  assigned  to  this  disaster 
for  physical  damage  is  1.35157  and  for 
economic  injury  is  135167. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008). 

lames  E.  Rivera, 

Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  2013-0fi660  Filed  :t-21-13;  8:45  ani| 
BILLING  CODE  802S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

[Docket  No.  SSA-201 2-0006] 

Social  Security  Ruling,  SSR  13-2p; 
Titles  II  and  XVI:  Evaluating  Cases 
Involving  Drug  Addiction  and 
Alcoholism  (DAA);  Correction 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  Social  Security  Ruling: 
Correction. 

SUMMARY:  The  Social  Security 
Admini.stration  published  a  document 
in  the  Federal  Register  on  February  20, 
2013.  (78  FR  11939). 

On  page  11940,  in  the  first  column, 
under  the  “CITATIONS”  section, 
replace  the  period  after  1614(a)  with  a 
comma,  and  remove  the  additional 
space  between  416.927  and  the  comma. 

On  page  11941,  in  the  “DAA 
Evaluation  Process”  chart,  in  .step  6  b, 
add  a  period  after  “material”. 

On  page  11942,  in  the  second  column, 
under  section  e.  i.,  first  bullet,  add  a 
cpacc  between  “20”  and  “CFR”. 

On  page  11943,  footnote  19,  replace 
“20  CFR  404.1527(e)  and  416.927(e)” 
with  the  correct  reference  which  is  “20 
CFR  404.1527(d)  and  416.927(d)”. 

On  page  11943,  footnote  20,  replace 
“20  CFR  404.1527(f)  and  416.927(f)” 
with  the  correct  reference  which  is  “20 
CFR  404.1527(e)  and  416.927(e)”. 

On  page  11944,  first  column,  question 
8.  “What  evidence  do  we  need  in  cases 


involving  DAA?”,  a.,  italicize  the 
subheading  “General”,  and  in  the  first 
sentence  add  a  period  at  the  end  of  the 
sentence. 

On  page  11944,  second  column,  under 
c.  i.,  third  sentence,  hyphenate 
“nonmedical”  to  read  “non-medical”. 

On  page  11944,  third  column,  under 

c.  ii,  third  sentence,  delete  “the”  before 
“well”. 

On  page  11944,  third  column,  under 

d.  i.,  first  sentence,  hyphenate 
“nonmedical”  to  read  “non-medical”. 

On  page  11944,  footnote  22,  replace 
“404.928”  with  “404.1528”. 

On  page  11945,  second  column,  c.  iii., 
second  sentence,  remove  the  extra  space 
after  “abstinence”  and  before  the 
period. 

On  page  11946,  second  column,  first 
bullet,  replace  the  semi-colon  with  a 
period. 

On  page  11946,  second  column,  under 
“15.  How  .should  adjudicators  consider 
Federal  di.strict  and  circuit  court 
decisions  about  DAA?”,  first  sentence, 
replace  “20  CFR  404.1585  and  416.985” 
with  “20  CFR  404.985  and  416.1485”, 
and  under  a.,  italicize  the  .subheading 
“General”. 

Dated:  March  19,  2013. 

Paul  Kryglik, 

Director,  Office  of  Regulations  and  Reports 
Clearance,  Social  Security  Administration. 

(FK  Doc.  2013-0e594  Filed  3-21-13:  8:45  am) 

BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  8249] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  “Maya: 
Hidden  Worlds  Revealed” 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985:  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  el  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236-3  of  August  28,  2000 
(and,  as  appropriate,  Delegation  of 
Authority  No.  257  of  April  15,  2003),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  “Maya: 
Hidden  Worlds  Revealed,”  imported 
ft"om  abroad  for  temporary  exhibition 
within  the  United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  owners  or  custodians.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  The  Science 


Museum  of  Minnesota  in  Saint  Paul, 
Minnesota  from  on  or  about  June  21, 
2013,  until  on  or  about  January  5,  2014; 
at  the  Denver  Museum  of  Nature  and 
Science  in  Denver,  Colorado  from  on  or 
about  February  14,  2014  until  on  or 
about  September  1,  2014;  at  the 
Museum  of  Science,  Boston  in  Boston, 
Massachusetts  from  on  or  about  October 
17,  2014  until  on  or  about  May  3,  2015; 
and  at  the  San  Diego  Natural  Hi.story 
Museum  in  San  Diego,  California  from 
on  or  about  June  12,  2015  until  on  or 
about  January  3,  2016;  and  at  po.ssible 
additional  exhibitions  or  venues  yet  to 
be  determined,  is  in  the  national 
intere.st.  I  have  ordered  that  Public 
Notice  of  these  Determinations  be 
published  in  the  Federal  Register, 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Ona  M. 

Hahs,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State 
(telephone:  202-632-6473).  The  mailing 
addre.ss  is  U.S.  Department  of  State,  SA- 
5,  L/PD,  Fifth  Floor  (Suite  5H03), 
Washington,  DC  20522-0505. 

Dated:  March  15,  2013. 

J.  Adam  Ereli, 

Principal  Deputy  Assistant  Secretary,  Rureau 
of  Educational  and  Cultural  Affairs, 
Department  of  Stale. 

IFR  Doc.  2013-06650  Filed  .3^21-13:  8:45  am) 

BILLING  CODE  4710-0S-4> 

DEPARTMENT  OF  STATE 

[Public  Notice  8248] 

In  the  Matter  of  the  Designation  of 
Ansar  al-Dine  Also  Known  as  Ansar 
Dine  Also  Known  as  Ansar  al-Din  Also 
Known  as  Ancar  Dine  Also  Known  as 
Ansar  ul-Din  Also  Known  as  Ansar 
Eddine  Also  Known  as  Defenders  of 
the  Faith  as  a  Foreign  Terrorist 
Organization  Pursuant  to  Section  219 
of  the  Immigration  and  Nationality  Act, 
as  Amended 

Based  upon  a  review  of  the 
Administrative  Record  assembled  in 
this  matter  and  in  consultation  with  the 
Attorney  General  and  the  Secretary  of 
the  Treasury,  I  conclude  that  there  is  a 
sufficient  factual  basis  to  find  that  the 
relevant  circumstances  described  in 
section  219  of  the  Immigration  and 
Nationality  Act,  as  amended  (hereinafter 
“INA”)  (8  U.S.C.  1189),  exist  with 
respect  to  Ansar  al-Dine,  also  known  as 
Ansar  Dine,  also  known  as  Ansar  al-Din, 
also  known  as  Ancar  Dine,  akso  known 
as  Ansar  ul-Din,  also  known  as  An.sar 
Eddine,  also  known  as  Defenders  of  the 
Faith. 
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DEPARTMENT  OF  STATE 


Therefore,  I  hereby  designate  tlie 
aforementioned  organization  and  its 
aliases  as  a  Foreign  Terrorist 
Organization  pursuant  to  section  219  of 
the  INA. 

This  determination  shall  be  published 
in  the  Federal  Register. 

Dated;  March  11, 201.3. 

John  F.  Kerry, 

Secretary  of  State. 

|FR  Doc.  2013-06648  Filed  3-21-13;  8:4.5  am) 

BILLING  CODE  4710-10-P 

DEPARTMENT  OF  STATE 

[Public  Notice  8250] 

In  the  Matter  of  the  Review  of  the 
Designation  of  Hizballah  (Hizballah  and 
Other  Aliases)  as  a  Foreign  Terrorist 
Organization  Pursuant  to  Section  219 
of  the  Immigration  and  Nationality  Act, 
as  Amended 

Based  upon  a  review  of  the 
Administrative  Record  assembled 
pursuant  to  Section  219(a)(4)(C)  of  the 
Immigration  and  Nationality  Act,  as 
amended  (8  U.S.C.  S  1 189(a)(4)(C)) 
(“INA”),  and  in  consultation  with  the 
Attorney  General  and  the  Secretary  of 
the  Treasury,  I  conclude  that  the 
circumstances  that  were  the  basis  for  the 
2008  determination  to  maintain  the 
designation  of  the  aforementioned 
organization  as  a  foreign  terrori.st 
organization  have  not  changed  in  such 
a  manner  as  to  warrant  revocation  of  the 
designation  and  that  the  national 
security  of  the  United  States  does  not 
warrant  a  revocation  of  the  designation. 

Therefore,  I  hereby  determine  that  the 
designation  of  the  aforementioned 
organization  as  a  foreign  terrorist 
organization,  pursuant  to  Section  219  of 
the  INA  (8  U.S.C.  1189),  shall  be 
maintained. 

This  determination  shall  be  publi.shed 
in  the  Federal  Register. 

Dated;  March  14,  2013. 

John  F.  Kerry, 

Secretary  of  State. 

IFR  Doc.  201.3-06636  Filed  3-21-13;  8:45  anij 

BILLING  CODE  4710-10-P 


[Public  Notice  8247] 

In  the  Matter  of  the  Designation  of 
Ansar  al-Dine,  Also  Known  as  Ansar 
Dine,  Also  Known  as  Ansar  al-Din, 

Also  Known  as  Ancar  Dine,  Also 
Known  as  Ansar  ul*Din,  Also  Known  as 
Ansar  Eddine,  Also  Known  as 
Defenders  of  the  Faith,  as  a  Specially 
Designated  Global  Terrorist  pursuant 
to  Section  1(b)  of  Executive,  Order 
13224,  as  Amended 

Acting  under  the  authority  of  and  in 
accordance  with  section  1(b)  of 
Executive  Order  13224  of  September  23, 
2001,  as  amended  by  Executive  Order 
132B8  of  July  2,  2002,  and  Executive 
Order  13284  of  January  23,  2003,  I 
hereby  determine  that  the  entity  known 
as  Ansar  al-  Dine,  also  known  as  Ansar 
Dine,  al.so  known  as  An.sar  al-Din,  also 
known  as  Ancar  Dine,  also  known  as 
An.sar  ul-Din,  also  known  as  Ansar 
Eddine,  also  known  as  Defenders  of  the 
Faith,  committed,  or  poses  a  significant 
risk  of  committing,  acts  of  terrorism  that 
threaten  the  security  of  U.S.  nationals  or 
the  national  se(;urity,  foreign  policy,  or 
economy  of  the  United  States. 

Consistent  with  the  determination  in 
section  10  of  Executive  Order  13224  that 
“prior  notice  to  persons  determined  to 
be  .subject  to  the  Order  who  might  have 
a  con.stitutional  presence  in  the  United 
.States  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  because  of  the  ability  to 
transfer  funds  instantaneously,”  1 
determine  that  no  prior  notice  needs  to 
bo  provided  to  any  person  subject  to  this 
determination  who  might  have  a 
con.stitutional  pre.sence  in  the  United 
States,  because  to  do  so  would  render 
ineffectual  the  measures  authorized  in 
the  Order. 

This  notice  shall  be  published  in  the 
Federal  Register. 

Dated;  March  11. 2013. 

John  F.  Kerry, 

Secretary  of  State. 

[FR  Doc.  201.3-066.38  Filed  :i-21-1.3;  8:45  am) 

BILLING  CODE  4710-1(M> 


DEPARTMENT  OF  STATE 
[Public  Notice  8245] 

Waiver  of  Restriction  on  Assistance  to 
the  Central  Government  of  Cambodia 

Pursuant  to  Section  7031(b)(3)  of  the 
Department  of  State,  Foreign 
Operations,  and  Related  Programs 
Appropriations  Act,  2012  (Div.  1.  Pub. 
L.112-74)  (“the  Act”),  and  Department 
of  State  Delegation  of  Authority  Number 


24.5- 1, 1  hereby  determine  that  it  is 
important  to  the  national  interest  of  the 
United  States  to  waive  the  requirements 
of  Section  7031(b)(1)  of  the  Act  with 
respect  to  Cambodia  and  1  hereby  waive 
this  restriction. 

This  determination  and  the 
accompanying  Memorandum  of 
Justification  shall  be  reported  to  the 
Congress,  and  the  determination  shall 
be  published  in  the  Federal  Register. 

Dated;  June  27,  2012. 

Thomas  R.  Nides, 

Deputy  Secretary  for  Management  and 
Resources. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
March  19,  2013. 

IFR  Doc.  2013-06634  Filed  3-21-13;  8:45  am) 

BILLING  CODE  47ia-30-P 

DEPARTMENT  OF  STATE 
[Public  Notice  8246] 

Waiver  of  Restriction  on  Assistance  to 
the  Central  Government  of  Vietnam 

Pursuant  to  Section  7031(b)(3)  of  the 
Department  of  State,  Foreign 
Operations,  and  Related  Programs 
Appropriations  Act,  2012  (Div.  I,  Pub.  L. 
112-74)  (“the  Act”),  and  Department  of 
State  Delegation  of  Authority  Number 

24.5- 1,  I  hereby  determine  that  it  is 
important  to  the  national  interest  of  the 
United  States  to  waive  the  requirements 
of  Section  7031(b)(1)  of  the  Act  with 
respect  to  Vietnam,  and  I  hereby  waive 
this  restriction. 

This  determination  and  the 
accompanying  Memorandum  of 
Justification  shall  be  reported  to  the 
Congress,  and  the  determination  shall 
he  published  in  the  Federal  Register. 

Dated;  Dec.ember  4,  2012. 

Thomas  R.  Nides, 

Deputy  Secretary  for  Management  and 
Resources. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
March  19,  2013. 

IFR  Doc.  2013-06635  Filed  3-21-13;  8:45  am) 

BILLING  CODE  4710-3(M> 

DEPARTMENT  OF  STATE 
[Public  Notice  8244] 

Waiver  of  Restriction  on  Assistance  to 
the  Central  Government  of  Burma 

Pursuant  to  Section  7031(b)(3)  of  the 
Department  of  State,  Foreign 
Operations,  and  Related  Programs 
Appropriations  Act,  2012  (Div.  I,  Pub.  L. 
112-74)  (“the  Act”),  and  Department  of 
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State  Delegation  of  Authority  Number 
245-1 . 1  hereby  determine  that  it  is 
important  to  the  national  interest  of  the 
United  States  to  waive  the  requirements 
of  Section  7031(b)(1)  of  the  Act  with 
respect  to  Burma  and  1  hereby  waive 
this  restriction. 

This  determination  and  the 
accompanying  Memorandum  of 
Justification  shall  be  reported  to  the 
Congress,  and  the  determination  shall 
be  published  in  the  Federal  Register. 

Dated:  December  4,  2012. 

Thomas  R.  Nides, 

Deputy  Secretan,'  for  Mnnagement  and 
Resources. 

Editorial  Note:,  This  document  was 
received  at  the  Office  of  the  Federal  Register 
March  19.  2013. 

|FR  Doc.  2013-066;t7  Filed  3-21-13;  «:45  am] 

BILLING  CODE  471O-30-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2013-11] 

Petition  for  Exemption;  Summary  of 
Petition  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  This  notice  contains  a 
summary  of  a  petition  seeking  relief 
from  specified  requirements  of  Title  14, 
Code  of  F’ederal  Regulations  (14  CFR). 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  the  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
the  petition  or  its  final  disposition. 
DATES:  Comments  on  this  petition  must 
identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  April  11,  2013. 

ADDRESSES:  You  may  send  comments 
identified  by  docket  number  FAA- 
2012-0396  using  any  of  the  following 
methods; 

•  Government-wide  rulemaking  Web 
site:  Go  to  http://i\’wn'.regu]ations.gov 
and  follow  the  instructions  for  sending 
your  comments  digitally. 

•  Mail:  Send  comments  to  the  Docket 
Management  Facility;  U.S.  Department 
of  Transportation,  1200  New  Jersey 
Avenue  SE.,  West  Building  Ground 
Floor,  Room  W12— 140,  Washington,  DC 
20590. 

•  Fax:  Fax  comments  to  the  Docket 
Management  Facility  at  202-493-2251. 


•  Hand  Delivery:  Bring  comments  to 
the  Docket  Management  Facility  in 
Room  W12-140  of  the  We.st  Building 
Ground  Floor  at  1200  New  Jersey 
Avenue  SE.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Privacy:  We  will  post  all  comments 
we  receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  informatijon  you  provide. 

Using  the  search  function  of  our  docket 
Web  site,  anyone  can  find  and  read  the 
comments  received  into  any  of  our 
dockets,  including  the  name  of  the 
individual  .sending  the  comment  (or 
signing  the  comment  for  an  as.sociation, 
business,  labor  union,  etc.).  You  may 
review  the  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78). 

Docket:To  read  background 
documents  or  comments  received,  go  to 
http://www.regulations.gov  a\  any  time 
or  to  the  Docket  Management  Facility  in 
Room  W12-140  of  the  West  Building 
Ground  Floor  at  1200  New  Jersey 
Avenue  SE.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Forseth,  ANM-113,  (425)  227- 
2796,  Federal  Aviation  Administration, 
1601  Lind  Avenue  SW.,  Renton,  WA 
98057-3356,  or  Andrea  Copeland, 
ARM-208,  Office  of  Rulemaking, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 

Washington,  DC  20591;  email 
andrea.copeland@foa.gov:  (202)  267- 
8081. 

This  notice  is  published  pursuant  to 
14  CFR  11.85. 

Issued  in  Washington,  Dti,  on  March  14. 
2013. 

Lirio  Liu, 

Director,  Office  of  Rulemaking. 

Petition  For  Exemption 

Docket  No.:  FAA-201 2-0396. 

Petitioner:  Fokker50Freighter  STC 
Corp. 

Section  of  14  CFR  Affected: 

§  25.841(a)  &  (b)(6). 

Description  of  Relief  Sought:  Request 
relief  to  operate  its  Fokker  Model  F27 
Mark  050  airplanes  as  modified  by 
supplemental  type  certificate 
ST01916LA  with  increa.sed  operating 
altitude  from  20,000  feet  pressure 
altitude  to  25,000  feet  pressure  altitude. 
This  relief  wdll  result  in  an  increase  in 
cabin  pressure  altitude  from  8,000  to 
11,300  feet. 

IFR  Doc;.  201,3-06679  Filed  3-21-13;  8:45  am) 

BILUNG  CODE  49111-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2013-10] 

Petition  for  Exemption;  Summary  of 
Petition  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  This  notice  contains  a 
summary  of  a  petition  seeking  relief 
from  specified  requirements  of  14  CFR. 
The  purpo.se  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  .status  of 
the  petition  or  its  final  disposition. 
DATES:  Comments  on  this  petition  mu.st 
identify  the  petition  docket  number  and 
must  be  received  on  or  before  April  11, 
2013. 

ADDRESSES:  You  may  send  comments 
identified  by  Docket  Number  FAA- 
201 3-01 80  using  any  of  the  following 
methods: 

•  Government -wide  rulemaking  web 
site:  Go  to  http://www.regulations.gov 
and  follow  the  instructions  for  .sending 
your  comments  electronically. 

•  Mail:  .Send  comments  to  the  Docket 
Management  Facility;  U..S.  Department 
of  Transportation,  1200  New  Jersey 
Avenue  SE.,  West  Building  Ground 
Floor,  Room  W12-140,  Washington,  DC 
20590. 

•  Fax:  Fax  comments  to  the  Docket 
Management  Facility  at  202—493-2251. 

•  Hand  Deliver}':  Bring  comments  to 
the  Docket  Management  P'acility  in 
Room  W12-140  of  the  West  Building 
Ground  Floor  at  1200  New  Jersey 
Avenue  SE.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Privacy:  We  will  po.st  all  comments 
we  receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide. 

Using  the  search  function  of  our  docket 
Web  site,  anyone  can  find  and  read  the 
comments  received  into  any  of  our 
dockets,  including  the  name  of  the 
individual  sending  the  comment  (or 
signing  the  comment  for  an  association, 
business,  labor  union,  etc.).  You  may 
review'  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78). 

Docket:  To  read  background 
documents  or  comments  received,  go  to 
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http://ivww.niguIations.gov  any  time 
or  to  the  Docket  Management  Facility  in 
Room  \V12-140  of  the  West  Building 
Ground  Floor  at  1200  New  Jersey 
Avenue  SE.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Copeland,  ARM-208,  Office  of 
Rulemaking,  Federal  Aviation 
Administration,  800  Independence 
Avenue  .SW;  Washington,  DC  20591; 
email  andnta.cop(iland@faa.gov;  (202) 
267-8081.  This  notice  is  published 
pursuant  to  14  CFR  11.85. 

Issued  in  Washington.  DC.  on  March  14, 
20KI. 

I.irio  Liu, 

Director.  Office  of  Itulenuikiiig. 

Petition  for  Exemption 

Dnrkot  No.:  FAA-20 1.3-0 180. 
Potitionar:  Ameristar. 

Section  of  14  CPR  Affected:  14  (;FR 
121.1115. 

Description  of  Relief  Sought: 

Petitioner  seeks  an  exemption  to  Section 
121.11 15  to  continue  to  ojierate  its 
Boeing  737-200  airplane  beyond  the 
compliance  date  for  meeting  the 
requirement  to  incorporate  in  its 
maintenance  program  an  Airworthine.ss 
Limitations  Section  approvcul  under 
Appendix  H  to  part  25  or  §  26.21  (Limit 
of  Validity). 

IKK  Hoc.  201.'t-e(lf.71  Kilofl  8:4.5  ami 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

[Docket  No.  FHWA-201 3-0011] 

Agency  Information  Collection 
Activities:  Request  for  Comments  for  a 
New  information  Collection. 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  FHWA  invites  public 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget’s 
(OMB)  approval  for  a  mnv  information 
collection,  which  is  summarized  below 
under  SUPPLEMENTARY  INFORMATION.  We 
are  required  to  publish  this  notice  in  the 
Federal  Register  by  the  Paperwork 
"  Reduction  Act  of  1995. 

DATES:  Please  submit  comments  by  May 
21,2013. 

ADDRESSES:  You  may  submit  comments 
identified  by  DOT  Docket  ID  2013-0011 
by  any  of  the  following  methods: 

Wen  Site:  For  access  to  the  docket  to 
read  background  documents  or 


comments  received  go  to  the  Federal 
eRulemaking  Portal:  Go  to  http:// 
www.regulations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

Fax:  1-202-493-2251. 

Mail:  Docket  Management  Facility, 

U.S.  Department  of  Transportation, 

West  Building  Ground  Floor,  Room 
Wl 2-140,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590-0001. 

Hand  Delivery  or  Courier:  U.S. 
Department  of  Transportation,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  betw'een  9  a.m. 
and  5  p.m.  ET,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shane  D.  Boone,  business  phone:  202- 
493-3064.  Nondestructive  Evaluation 
Research  Program,  Federal  Highway 
Adrni-iiistration,  Department  of 
Transportation,  6300  (Georgetown  Pike, 
McLean,  VA  22101.  Office  hours  are 
from  8  a.m.  to  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Feasibility  of  Element-Level 
Bridge  Inspection  for  Non-National 
Highway  System  Bridges. 

Background:  The  “Moving  Ahead  for 
Progress  in  the  21st  Century'  Act”  or  the 
”  legislation.  Section  1111, 
modified  23  U.S.C.  144  to  include  a 
rerpiirement  for  each  State  and 
appropriate  Federal  agency  to  report 
element  level  bridge  inspection  data  to 
tbe  Set:retary,  as  each  bridge  is 
inspected,  for  all  highway  bridges  on 
the  National  Highway  System  (NHS). 

The  data  is  to  be  reported  to  the  Federal 
Highway  Administration  (FHWA)  not 
later  than  2  years  after  the  date  of 
enactment  of  MAP-21.  Additionally, 
MAP-21  included  a  requirement  for  a 
study  on  the  benefits,  cost-effectiveness, 
and  feasibility  of  requiring  element  level 
data  collection  for  bridges  not  on  the 
NHS.  I'he  goal  of  this  project  .shall  be  to 
complete  a  study  of  the  benefits,  cost- 
effectiveness,  and  feasibility  of  njquiring 
element-level  bridge  inspection  data 
collection  for  bridges  not  on  the 
National  Highway  System.  A  propo.sed 
methodology  for  completing  this 
research  shall  be  established  through 
outreach  to  key  stakeholders.  The 
methodology  is  to  also  define  the  types 
of  analyses  to  be  used  to  evaluate 
benefits,  cost-effectiveness  and 
feasibility. 

Respondents:  State  transportation 
agencies.  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO), 
National  Association  of  County 
Engineers  (NACE),  toll  authorities  (state, 
local,  private),  FHWA  Offices  of  Policy, 
Bridge  Technology,  and  selected  FHWA 


Divisions  and  other  Federal  bridge¬ 
owning  agencies,  and  selected 
individual  local  agencies.  Specific 
AASHTO  subcommittees  to  be 
contacted  include  the  Subcommittee  on 
Bridges  and  Structures  and  the 
Subcommittee  on  Maintenance. 

Frequency:  One  time  per  participant. 

Estimated  Average  Burden  per 
Response:  Approximately  2  hours  to 
collect  the  nece.ssary  information  and 
write  a  response. 

Estimated  Total  Annual  Burden 
Hours:  Approximately  200  hours. 

Public  Comments  Invited:  You  are 
asked  to  comment  on  any  aspect  of  this 
information  collection,  including:  (1) 
Whether  the  jjroposed  collection  is 
necessary  for  the  FHWA’s  performance; 
(2)  the  accuracy  of  the  estimated 
burdens;  (3)  ways  for  the  FHWA  to 
enhance  the  quality,  usefulness,  and 
clarity  of  the  collected  information;  and 
(4)  ways  that  the  burden  could  be 
minimized,  including  the  use  of 
electronic  technology,  without  reducing 
the  quality  of  the  collected  information. 
The  agency  will  summarize  and/or 
include  your  comments  in  the  request 
for  OMB’s  clearance  of  this  information 
collection. 

Authority:  The  Paperwork  Reduction  At;t 
of  1995;  44  tJ.,S.(i.  Cihapter  35,  as  amended; 
and  49  CFR  1.48. 

Issued  Dii:  March  15,  2013. 

Michael  Howell, 

Information  Collection  Officer. 

IKK  Doc.  20KI-0»ifi14  Kiled  3-21-13;  8:4.5  am| 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

[Docket  No.  FHWA-201 3-0009] 

Agency  Information  Collection 
Activities:  Request  for  Comments  for  a 
New  Information  Collection 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION;  Notice  and  request  for 
comments. 

SUMMARY:  The  FHWA  invites  public 
comments  about  our  intention  to  reque.st 
the  Office  of  Management  and  Budget’s 
(OMB)  approval  for  a  new'  information 
collection,  which  is  summarized  below 
under  SUPPLEMENTARY  INFORMATION.  We 
are  required  to  publish  this  notice  in  the 
Federal  Register  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Please  submit  comments  by  May 
21,2013. 
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addresses:  You  may  submit  comments 
identified  by  DOT  Docket  ID  2013-0009 
by  any  of  tbe  following  methods: 

IVe/j  Site:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received  go  to  the  Federal, 
eKulemaking  Portal:  Go  to  http:// 
wxuv.regiilations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

Fax:  1-202-49.3-22.51. 

iVfa;7;  Docket  Management  Facility, 

U.S.  Department  of  Transportation, 

West  Building  Ground  Floor.  Room 
W12-140,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590-0001. 

Hand  Daliverx'  or  Couriar:  U.S. 
Department  of  Transportation,  We.st 
Building  Ground  f'loor.  Room  Wl2-14t), 
1200  New  Jersey  Avenue  .SF., 

Washington.  DC  20590,  between  9  a.m. 
and  5  p.m.  ET,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Bradley.  202-493-0564, 

Department  of  Transportation,  Federal 
Highway  Admini.stralion,  Office  of  Real 
Estate  Services,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590. 
Office  hours  are  from  8  a.m.  to  5  p.m., 
Monday  through  Friday,  except  F«;deral 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Title:  I’HWA  Excellence  in  Right-of- 
Way  Awards  and  Utility  Relocation  and 
Accommodation  Awards. 

Harkgroiind:  In  1995,  the  Federal 
Highway  Administration  e.stablished  the 
biennial  Excellence  in  Right-of-Way 
Awards  Program  to  njcognize  partners, 
projects,  and  process(!s  that  use  FHWA 
funding  sources  to  go  beyond  regulatory 
compliance  and  achieve  right-of-way 
excellence.  Excellence  in  Right-of-Way 
awardees  have  contributed  to 
outstanding  innovations  that  enhance 
the  right-of-way  professional’s  ability  to 
meet  the  challenges  associated  with 
acquiring  real  property  for  Federal-aid 
projects.  Similarly,  FHWA  e.stablished 
the  Excellence  in  Utility  Relocation  and 
Accommodation  Awards  Program  to 
honor  the  use  of  innovative  practices 
and  outstanding  achievements  in 
reducing  the  cost  or  shortening  the  time 
required  to  accommodate  or  relocate 
utilities  associated  with  highway 
improvement  projects.  The  goal  of  the 
program  is  to  showcase  exemplary  and 
innovative  projects,  programs, 
initiatives,  and  practices  that 
successfully  integrate  the  consideration 
of  utilities  in  the  planning,  design, 
construction,  and  maintenance  of 
transportation  facilities. 

Award:  Anyone  can  nominate  a 
project,  process,  person  or  group  that 
has  used  Federal  Highw’ay 
Administration  funding  sources  to  make 


an  outstanding  contribution  to 
transportation  and  the  right-of-way  or  ' 
utility  fields.  The  nominator  is 
responsible  for  submitting  via  email, 
fax,  or  mail  an  application  form  lhat 
summarizes  the  outstanding 
accomplishments  of  the  entry.  FHWA 
will  u.se  the  collected  information  to 
evaluate,  showcase,  and  enhance  the 
public’s  knowledge  on  addressing  right- 
of-way  challenges  on  trans{)ortation 
projects  and  on  relocating  and 
accommodating  utilities  associated  with 
highway  imjirovement  projects. 
Nominations  will  be  reviewed  by  an 
independent  panel  of  judges  from 
varying  backgrounds.  It  is  anticipated 
that  awards  will  be  given  every  two 
years.  The  yvinners  are  presented 
plaques  at  an  awards  ceremony. 

Respondents:  Anyone  who  has  used 
Federal  Highw'ay  funding  sources  in  the 
fifty  states,  the  District  of  Columbia  and 
Puerto  Rico. 

Frequency:  The  information  will  be 
collected  biennially. 

Estimated  Average  Burden  per 
Response:  6  hours  per  respondent  per 
application. 

Estimated  Total  Annual  Burden 
Hours:  It  is  expected  that  the 
respondents  will  complete 
approximately  50  applications  for  an 
estimated  total  of  600  annual  burden 
hours. 

Public  Comments  Invited:  You  an; 
asked  to  comment  on  any  aspect  of  this 
information  collection,  including;  (1) 
Whether  the  proposed  collection  is 
necessary  for  the  FHWA’s  performance; 
(2)  the  accuracy  of  the  e.stimated 
burdens;  (3)  ways  for  the  FHWA  to 
enhance  the  quality,  usefulness,  and 
clarity  of  the  collected  information;  and 
(4)  ways  that  the  burden  could  be 
minimized,  including  the  use  of 
electronic  technology,  without  reducing 
the  quality  of  the  collected  information. 
The  agency  will  summarize  and/or 
include  your  comments  in  the  request 
for  OMB’s  clearance  of  this  information 
collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  IJ.S.C.  Chapter  35,  as  amended; 
and  49CFR  1.48. 

Issued  On:  March  15.  2013. 

Michael  Howell, 

Information  Collection  Officer. 

|KR  Doc.  2()i:i-Or.f.l7  Filed  .1-21-13:  8:4.5  am) 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Notice  of  Final  Federal  Agency  Actions 
on  Proposed  Highway  in  Utah 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Limitation  of  Claims 
for  Judicial  Review  of  Actions  by  FHWA 
and  Other  Federal  Agencies. 

SUMMARY:  This  notice  announces  actions 
taken  by  the  FWHA  that  are  final  within 
the  meaning  of  23  U.S.C,  139(1)(1).  The 
actions  relate  to  the  proposed  1-15;  MP 
0  to  MP  16  project  in  Washington 
(bounty  in  the  State  of  Utah.  These 
actions  grant  approvals  for  the  project. 
DATES:  By  this  notice,  the  P'HWA  is 
advising  the  public  of  final  agency 
actions  subject  to  23  U.S.C.  139(1)(1).  A 
claim  seeking  judicial  review  of  the 
FHWA  actions  on  the  highway  projec:t 
will  be  barred  unless  the  claim  is  filed 
on  or  before  August  19,  2013.  If  the 
Federal  law  that  authorizes  judicial 
review  of  a  claim  provides  a  time  period 
of  le.ss  than  150  days  for  filing  such 
claim,  then  that  shorter  time  period  still 
applies. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  Cox,  Area  Engineer,  Region  4, 
FHWA  Utah  Division,  2520  West  4700 
South,  Suite  9A,  Salt  Lake  City.  Utah 
84129;  telephone:  801-955-3516;  email: 
david.cox@dot.gov.  Tlu;  F’HWA  Utah 
Division  Office’s  normal  business  hours 
are  7:30  a.m.  to  4:30  p.m.  (Mountain 
Standard  Time),  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  FHWA  has  taken 
final  agency  action  subject  to  23  U.S^C. 
139(1)(1)  by  issuing  licenses,  permits, 
and  approvals  for  the  1-15;  MP  0  to  MP 
16  project  in  the  State  of  Utah.  The  I- 
15;  MP  0  to  MP  16  project  proposes  to 
provide  transportatipn  improvements  to 
1-15  between  MP  0  and  MP  16  in 
Washington  County,  Utah.  The  project 
consists  of  the  following  improvements: 
Constructing  one  additional  general 
purpose  lane  on  1-15  in  both  the 
northbound  and  southbound  directions 
between  Southern  Parkway  and  SR-9: 
constructing  auxiliary  lanes  between  the 
Port-of-Entry  and  Southern  Parkway, 
between  Brigham  Road  and  Dixie  Drive, 
and  between  Washington  Parkway  and 
SR-9;  removing  the  exi.sting 
roundabouts  and  con.structing  a  Single 
Point  Interchange  (SPI)  at  the  Brigham 
Road  Interchange;  replacing  the  1-15 
bridges  over  the  Virgin  River;  converting 
the  existing  diamond  interchange  to  a 
diverging  diamond  interchange  (DDI)  at 
the  St.  George  Boulevard  Interchange; 
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constructing  an  1-15  overpass  at  Mall 
Drive;  reconfiguring  the  Red  Hills 
Parkway/Green  Springs  Drive 
intersection  to  a  thru-turn  configuration; 
and  improving  the  SR-9  Interchange  by 
improving  the  southbound  exit 
deceleration  coming  into  the  loop  ramp, 
upgrading  the  loop  ramp  geometry, 
creating  a  three  lane  exit  ramp 
northbound,  creating  a  two  lane 
entrance  ramp  southbound,  and  creating 
additional  lanes  on  SR-9  between  the  I- 
•  15  Interchange  and  the  C’.oral  Canyon 
Interchange  just  east  of  1-15  on  SR-9. 

The  actions  by  the  FHVVA  and  the  laws 
under  which  such  actions  were  taken 
are  desc;ribed  in  the  Environmental 
Assessment  (EA)  and  in  the  Finding  of 
No  Significant  Impact  (FONSI)  issued 
on  January  24,  2013. 

This  notice  applies  to  all  FHWA 
decisions  as  of  the  issuance  date  of  this 
notice  and  all  law's  under  w'hich  such 
actions  were  taken.  Laws  geiK'rally 
applicable  to  such  actions  include  but 
arc  not  limited  to: 

1.  General;  National  Environmental 
Policy  Act  (NEPA)  l42  U.S.C.  4321- 
4351;  Federal-Aid  Highway  Act  [23 
U.S.C.  109]. 

2.  Wildlife;  Endangered  Species  Act 
[16  U.S.C.  1531-1544  and  1536|;  Fish 
and  Wildlife  C.oordination  Act  [16 
U.S.d  661-667(d);  Migratory  bird 
Treaty  Act  |16  U.S.C.  703-712). 

3.  (ailtural  Resources:  Section  106  of 
the  National  Historic  Preservation  Act  of 
1966,  as  amended  [16  U.S.C.  470(f)  (4 
se(j.l;  Archaeological  and  Historic 
Preservation  Act  [16  U.S.C.  469-469(c)J; 
Archaeological  Resources  Protection  Act 
of  1977  [16  U.S.C.  470(aa)-lll. 

4.  Noise;  Federal-Aid  Highway  Act  of 
1970  [Pub.  L.  91-605,  64  Stat.  1^31 

5.  Executive  (Irders:  E.O.  11593 
I’rotection  and  Enhancement  of  Cultural 
R(!SOurces;  E.U.  13287  Preserve 
America. 

(C^atalog  of  Fe(i{!ral  Domestic  Assistant:!! 
Program  Number  20.20.5.  Highway  Planning 
and  C.onstniction.  The  regulations 
implt!nienting  Executive  Order  12372 
rttgarding  intergovernmental  t:(jnsultation  on 
Federal  prttgrams  and  activititfs  ajtply  to  this 
program.) 

Authority:  23  U.S.C.  139(1)(1). 

Issued  on:  March  7,  2013. 

James  C.  Christian, 

Division  Adniinistrotor,  Frdonil  Hif>h\vay 
Administration. 

II'K  Doc.  201.3-()fif>20  Filed  ,3-21-i:c  8:45  arn|  _ 

BILLING  CODE  49ia-RV-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2008-0224] 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Exemption  Renewal 
for  Greyhound  Lines,  Inc. 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  of  renewal  of  exemption; 
request  for  comments. 

SUMMARY:  FMCSA  renews  Greyhound 
Lines,  Inc.’s  (Greyhound)  exemption 
which  allows  the  placement  of  video 
event  recorders  at  the  top  of  the 
windshields  on  its  buses.  Greyhound 
may  continue  to  use  the  video  event 
recorders  to  increase  safety  through  (1) 
Identification  and  remediation  of  risky 
driving  behaviors  such  as  distracted 
driving  and  drowsine.ss;  (2)  enhanced 
monitoring  of  passenger  behavior;  and 
(3)  enhanced  collision  review  and 
analysis.  The  Agency  has  concluded 
that  granting  this  exemption  renewal 
will  maintain  a  level  of  safety  that  is 
equivalent  to.  or  greater  than,  the  level 
of  safety  achieved  w'ithout  the 
exemption.  However,  the  Agency 
reciuests  comments  on  this  issue, 
especially  from  anyone  who  believes 
this  standard  will  not  be  maintained. 
DATES:  This  decision  is  effective  March 
21, 2013.  Comments  must  be  received 
on  or  before  April  22,  2013. 

ADDRESSES:  You  may  submit  comments 
bearing  the  Federal  Docket  Management 
System  (FDMS)  number  FMCSA-by  any 
of  the  following  methods; 

•  Fadnral  enulemaking  Portal:  Go  to 
http:// WWW. rcgulations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation. 

Room  W 12-1 40,  1200  New'  Jersey 
Avenue  SE.,  Washington,  DC  20.590- 
•0001. 

•  Hand  Delivery:  Ground  I’loor.  Room 
W 12-1 40,  DflT  Building,  1200  New’ 
Jersey  Avenue  SE.,  Washington,  DC 
between  9  a.m.  and  5  p.m.  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 

•  /n.Y- 1-202-493-2251. 

In.structions:  Each  submission  must 

include  the  Agency  name  and  docket 
number  for  this  notice.  For  detailed 
instructions  on  submitting  comments 
and  additional  information  on  the 
exemption  process,  see  the  “Public 
Participation"  heading  below.  Note  that 
all  comments  received  will  be  pristed 
without  change  to  http:// 
wniv. regulations.gov,  including  any 


personal  information  provided.  Please 
see  the  “Privacy  Act”  heading  for 
further  information. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
www.reguIations.gov  or  to  Room  VV12- 
140,  DOT  Building,  New  Jersey  Avenue 
SE.,  Washington,  DC  between  9  a.m.  and 
5  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Federal  Docket 
Management  System  (FDMS)  is 
available  24  hours  each  day,  365  days 
each  year.  If  you  want 
acknowledgement  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postc',ard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

Privacy  Act:  Anyone  is  able  to  searf:h 
the  electronic  form  of  all  comments 
ret;eived  into  anv  of  our  dockets  by  the 
naiiu!  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  for  the  FDMS  published  in 
the  Federal  Register  published  on 
December  29,  2010  (73  FR  82132)  or  you 
may  visit  http://('docket /access. gpo.gov/ 
2()d8/pdf/EH- 7H5.pdf. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brian  J.  Routhier,  Vehicle  and  Roadside 
Operations  Division,  Office  of  Bus  and 
Truck  Standards  and  Operations,  MG- 
PSV,  (202)  366-1225,  Federal  Motor 
Garrier  Safety  Administration,  1200 
New'  Jersey  Avenue  .SE.,  Washington, 

DG  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.G.  31136(e)  and 
31315(b)(1),  FMGSA  may  renew'  an 
exenqition  from  the  Federal  Motor 
Garrier  Safety  Regulations  fora  tw'o-year 
period  if  it  finds  “siK:h  exemptir)n 
would  likely  achieve  a  level  of  safety 
that  is  (Hjuivalent  to,  or  greater  than,  the 
level  that  would  be  achieved  ab.sent 
such  exemption."  Cireyhound  has 
retjuested  a  two-year  extension  for  its 
exemption  from  49  GI’R  393.60(e).  The 
procedures  for  requesting  an  exemption 
(int;luding  renew'als)  are  set  out  in  49 
GFR  part  381. 

Basis  for  Renewing  Exemption 

Under  49  U.S.G.  31315(b)(1),  an 
exemption  may  be  granted  for  no  longer 
than  tw'o  years  from  its  approval  date 
and  may  be  renewed  upon  application 
for  additional  two-year  periods.  On 
March  19,  2008,  Greyhound  applied  for 
an  exemption  from  49  GFR  393.60(e)(1) 
to  allow’  it  to  install  video  event 
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recorders  on  some  or  all  of  its  bus  fleet. 
On  March  19,  2009,  FMCSA  published 
a  notice  of  final  disposition  in  the 
Federal  Register  granting  the  exemption 
(74  FR  11807).  On  March  22,  2011, 
l^CSA  published  a  notice  of  final 
disposition  renewing  this  exemption 
until  March  20,  2013.The  renewal 
outlined  in  this  notice  extends  the 
exemption  through  March  20,  2015,  and 
requests  public  comment. 

FMCSA  is  not  aware  of  any  evidence 
showing  that  the  installation  of  video 
event  recorders  on  Greyhound's  bu.ses, 
in  accordance  with  the  conditions  of  the 
original  exemption,  has  resulted  in  any 
degradation  in  safety.  The  Agency 
believes  that  extending  the  exemption 
for  a  period  of  two  years  will  likely 
achieve  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
of  safety  achieved  without  the 
exemption  because:  (1)  The  video  event 
recorders  will  not  obstruct  drivers’ 
views  of  the  roadway,  highway  signs 
and  surrounding  traffic  due  to  the  fact 
that  the  panoramic  windshields 
installed  on  Greyhound’s  buses 
encompass  a  large  percentage  of  the 
front  of  buses  and  extend  well  above  the 
driver’s  sight  lines;  (2)  larger  windshield 
wipers  installed  on  Greyhound’s  buses 
increase  the  swept  area  well  beyond  that 
which  is  recommended  by  SAE 
International’s  guidelines  for 
commercial  vehicles;  and  (3)  placement 
of  video  event  recorders  just  below  the 
larger  swept  area  of  the  wipers  will  be 
well  outside  of  the  driver’s  useable  sight 
lines.  Finally,  Greyhound  installed 
DriveCam  video  event  recorders  on  90 
of  its  bu.ses  operated  by  their  BoltBus 
division  and  experienced  a  27% 
reduction  in  collisions  in  2011. 

Request  for  Comments 

FMCSA  requests  comments  from 
parties  with  data  concerning  the  safety 
record  of  CM  Vs  operated  by  Greyhound 
and  equipped  with  video  event 
recorders  by  April  22,  2013.  The  Agency 
will  evaluate  any  adverse  evidence 
submitted  and,  if  safety  is  being 
compromised  or  if  continuation  of  the 
exemption  would  not  be  consistent  with 
the  goals  and  objectives  of  49  U.S.C. 
31136(e)  and  31315(b)(1),  FMCSA  will 
take  immediate  steps  to  revoke  the 
Greyhound  exemption. 

Issued  on:  March  18,  2013. 

Anne  S.  Ferro, 

Administrator. 

(FR  Doc.  2013-0e613  Filed  H:45  am) 

BILUNG  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2Q08-0312] 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Exemption  Renewal 
for  DriveCam,  Inc. 

agency:  Federal  Motor  (Carrier  .Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  of  renewal  of  exemption; 
request  for  comments. 

SUMMARY:  FMCSA  renews  DriveCam, 
Inc.’s  (DriveCam)  exemption  which 
allows  the  placement  of  video  event 
recorders  at  the  top  of  the  windshields 
on  commercial  motor  vehicles  (CMVs). 
Motor  carriers  may  continue  to  use  the 
video  event  recorders  mounted  in  the 
windshield  area  to  increase  safety 
through  (1)  Identification  and 
remediation  of  risky  driving  behaviors 
such  as  distracted  driving  and 
drowsine.ss;  (2)  enhanced  monitoring  of 
passenger  behavior  for  CMVs  in 
passenger  service;  and  (3)  enhanced 
collision  review  and  analysis.  The 
Agency  has  concluded  that  granting  this 
exemption  renewal  will  maintain  a  level 
of  safety  that  is  equivalent  to  or  greater 
than  the  level  of  safety  achieved  without 
the  exemption.  However,  the  Agency 
requests  comments  and  information  on 
the  exemption,  especially  from  anyone 
who  believes  this  standard  will  not  be 
maintained. 

DATES:  This  decision  is  effective  April 
16,  2013.  Comments  must  be  received 
on  or  before  April  22,  2013. 

ADDRESSES:  You  may  submit  comments 
bearing  the  Federal  Docket  Management 
Sy.stem  (FDMS)  number  FMCSA-2012- 
XXXX  by  any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation, 
Room  VV 12-140,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590- 
0001, 

•  Hand  Delivery:  Ground  Floor,  Room 
W12-140,  DOT  Building,  1200  New 
Jersey  Avenue  SE.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 

•  Fox; 1-202-493-2251. 

Instructions:  Each  submission  must 

include  the  Agency  name  and  docket 
number  for  this  notice.  For  detailed 
in-stnictions  on  submitting  comments 
and  additional  information  on  the 
exemption  process,  see  the  "Public 
Participation’’  heading  below.  Note  that 


all  comments  received  will  be  posted 
without  change  to  http:// 
www.regutations.gov,  including  any 
personal  information  provided.  Please 
see  the  “Privacy  Act”  heading  for 
further  information. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
w'ww. regulations.gov  or  to  Room  Wl2- 
140,  DOT  Building.  New  Jersey  Avenue 
SE.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Federal 
Docket  Management  System  (FDMS)  is 
available  24  hours  each  day,  365  days 
each  year.  If  you  want 
acknowledgement  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  for  the  FDMS  published  in 
the  Federal  Register  published  on 
December  2a,  2010  (73  FR  82132)  or  you 
may  visit  http:/ /wvxnv.gpo.gov/fdsys/ 
pkg/FR-201 0-12-29/pdf/2010-32d76.pdf. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brian  J.  Routhier,  Vehicle  and  Roadside 
Operations  Division,  Office  of  Bus  and 
Truck  Standards  and  Operations,  MC- 
PSV,  (202)  366-1225;  Federal  Motor 
Carrier  Safety  Administration,  1200 
New  Jersey  Avenue  SE.,  Washington, 

DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  31136(e)  and 
31315(b)(1),  FMCSA  may  renew  an 
exemption  from  the  Federal  Motor 
Carrier  Safety  Regulations  for  a  2-year 
period  if  it  finds  “such  exemption 
would  likely  achieve  a  level  of  safety 
that  is  equivalent  to,  or  greater  than,  the 
level  that  would  be  achieved  absent 
such  exemption.’’  DriveCam  has 
requested  a  two  year  extension  of  the 
current  exemption  from  49  CFR 
393.60(e)(1).  The  procedures  for 
requesting  an  exemption  (including 
renewals)  are  set  out  in  49  CFR  part  381. 

Basis  for  Renewing  Exemption 

DriveC^am  applied  for  an  exemption 
from  49  CFR  393.60(e)(1)  to  allow  the 
use  of  video  event  recorders  on  all 
CMVs.  On  April  15,  2009,  FMCSA 
published  a  notice  of  final  disposition 
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granting  the  exemption  (74  FR  17549). 

On  April  18,  2011,  FMCSA  published  a 
notice  of  final  disposition  renewing  this 
exemption  until  April  IB,  2013.  The 
renewal  outlined  in  this  notice  extends 
the  exemption  through  April  16,  2015, 
and  requests  public  comment. 

FMC.SA  is  not  aware  of  any  evidence 
showing  that  the  in.stallation  of  video 
event  recorders  on  CMVs,  in  accrjrdance 
with  the  conditions  of  the  original 
exemption,  has  resulted  in  any 
degradation  in  .safety.  F’MCSA  continues 
to  believe  that  the  potential  safety  gains 
from  the  use  of  video  event  recorders  to 
improve  driver  behavior  will  improve 
the  overall  level  of  safety  to  the 
motoring  public. 

The  exemption  is  renewed  subject  to 
the  requirements  that  video  event 
recorders  installed  in  commercial  motor 
vehicles  be  mounted  not  more  than 
5rnm  (2  inches)  below  the  upper  edge  of 
the  area  swept  by  the  windshield 
wipers,  and  located  outside  the  driver's 
siglit  lines  to  the  road  and  highway 
signs  and  signals.  The  exemption  will 
be  valid  for  two  years  unless  re.scinded 
earlier  by  F’MCSA.  The  exemption  will 
be  rescinded  if:  (1)  Motor  carriers  and/ 
or  commercial  motor  vehicles  fail  to 
comply  with  the  terms  and  conditions 
of  the  exemption:  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31136(e)  and 
31315. 

The  Agency  believes  that  extending 
the  exemption  for  another  two  years 
will  likely  achieve  a  level  of  safety  that 
is  equivalent  to,  or  greater  than,  the 
level  of  safety  achieved  without  the 
exemption  because  (1)  Based  on  the 
technical  information  available,  there  is 
no  indication  that  the  video  event 
recorders  obstruct  drivers’  views  of  the 
roadway,  highway  signs  and 
surrounding  traffic;  (2)  trucks  and  buses 
generally  have  an  elevated  seating 
position  which  greatly  improves  the 
forward  visual  field  of  the  driver,  and 
any  impairment  of  available  sight  lines 
is  minimal;  and  (3)  the  location  within 
the  top  two  inches  of  the  area  swept  by 
the  windshield  wiper  and  out  of  the 
driver’s  normal  sightline  is  reasonable 
and  enforceable  at  roadside.  In  addition, 
the  Agency  believes  that  the  use  of 
video  event  recorders  by  fleets  to  deter 
un.safe  driving  behavior  is  likely  to 
improve  the  overall  level  of  safety  to  the 
motoring  public. 

Without  the  exemption,  FMCSA  and 
the  motor  carrier  industry  would  be 
unable  to  continue  to  test  this 
innovative  safety  management  control 
system. 


Request  for  Comments 

FMCSA  requests  comments  from 
parties  with  data  concerning  the  safety 
record  of  C'.MVs  equipped  with  video 
event  recorders  by  April  22,  2013.  The 
Agency  will  evaluate  any  adverse 
evidence  .submitted  and,  if  safety  is 
being  compromised  or  if  continuation  of 
the  exemption  would  not  be  consistent 
with  the  goals  and  objectives  of  49 
U.S.C.  31136(e)  and  31315,  FMCSA  will 
take  immediate  steps  to  revoke  the 
DriveCam  exemption. 

Issued  on:  March  18,  2018. 

Anne  S.  Ferro, 

Administrator. 
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BILLING  COD€  4910-eX-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2006-26367] 

Motor  Carrier  Safety  Advisory 
Committee  (MCSAC):  Public  Meeting 

agency:  Federal  Motor  C'arrier  Safety 
Administration  (FTvICSA),  DOT. 

ACTION:  Notice  of  Meeting  of  Motor 
Carrier  Safety  Advisory  Committee 
(MCSAC). 

SUMMARY:  FMCSA  announces  that  its 
Motor  Carrier  Safety  Advisory 
Committee  will  meet  from  Monday- 
Wednesday,  April  8-10,  2013,  in 
Alexandria,  VA.  On  Monday  and 
Tuesday,  April  8  and  9,  2013,  the 
MCSAC  will  complete  its  deliberations 
on  Task  13-1  concerning  entry-level 
driver  training  (ELDT).  The  MCSAC  will 
receive  a  briefing  from  its  Compliance, 
Safety  and  Accountability  (CSA) 
subcommittee  concerning  the 
subcommittee’s  preliminary  work,  to 
date.  The  MCSAC  will  also  receive 
briefings  from  the  Agency  on  its  Motor 
Carrier  Safety  Assistance  Program  and 
the  requirements  for  States  to  adopt  and 
enforce  compatible  njgulations  and 
FMCSA  exemptions  allowing  motor 
carriers  to  use  windshield-mounted 
driver  video  monitoring  systems.  On 
Wednesday,  April  10,  2013,  the 
MCSAC’s  CSA  Subcommittee  will 
convene.  Meetings  are  open  to  the 
public  for  their  entirety  and  there  will 
be  a  public  comment  period  at  the  end 
of  each  day. 

Times  and  Dotes:  The  meeting  will  bo 
held  Monday-Tuesday,  April  8-9,  2013, 
from  9  a.m.  to  5  p.m.,  Eastern  Daylight 
Time  (E.D.T.),  and  on  Wednesday,  April 
10,  2013,  from  9  a.m.  to  4  p.m.,  E.D.T. 
The  meetings  will  be  held  at  the  Hilton 


Alexandria  Old  Town,  1767  King  .Street, 
Alexandria,  VA  22314  in  the 
Washington  and  Jefferson  Rooms  on  the 
2nd  floor.  The  Hilton  Alexandria  Old 
Town  is  located  across  the  street  from 
the  King  Street  Metro  station. 

Copies  of  all  MCSAC  Ta.sk  Statements 
and  an  agenda  for  the  entire  meeting 
will  be  made  available  in  advance  of  the 
meeting  at  httpJ/mcsac.fmcsa.dot.^ov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
.Shannon  L.  Watson,  .Senior  Advisor  to 
the  Associate  Administrator  for  Policy, 
Federal  Motor  C'.arrier  Safety 
Admini.stralion,  LI.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue  .SE.,  Washington,  DC  20590, 

(202)  385-2395,  mcsac@dot.gov. 

Services  for  Individuals  With 
Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  a.ssistance  at  the 
meeting,  contact  Elizabeth  Turner  at 
(617)494-2068, 

elizabeth.turner@dot.gov,  by  Tuesday, 
April  2,  2013. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

MCSAC 

Section  4144  of  the  Safe,  Accountable, 
Flexible,  Efficient  Transportation  Equity 
Act:  A  Legacy  for  Users  (SAF’ETEA-LU, 
Pub.  L.  109-59,  119  .Stat.  1144,  August 
10,  2005)  required  the  Secretary  of 
Transportation  to  establish  the  MCSAC. 
The  MCSAC  provides  advice  and 
recommendations  to  the  FMCSA 
Administrator  on  motor  carrier  safety 
programs  and  regulations,  and  operates 
in  accordance  with  the  Federal 
Advisory  Committee  Act  (FACA,  5 
U.S.C.  App  2). 

II.  Meeting  Participation 

Oral  comments  from  the  public  will 
be  heard  during  the  last  half-hour  of  the 
meetings  each  day.  Should  all  public 
comments  be  exhau-sted  prior  to  the  end 
of  the  specified  period,  the  comment 
period  will  close.  Members  of  the  public 
may  submit  written  comments  on  the 
topics  to  be  considered  during  the 
mtieting  by  Tuesday,  April  2,  2013,  to 
F'etleral  Docket  Management  System 
(F’DMC)  Docket  Number  FMCSA-2006- 
26367  using  any  of  the  following 
methods: 

•  Federal  eRnlemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

•  Fox; 202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  1200 
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New  Jersey  Avenue  SE.,  West  Building, 
Room  W12-140,  Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue  SE.,  Room  Wl 2-140, 

Washington,  DC,  between  9  a.m.  and  5 
p.m.,  E.T.  Monday  through  Friday, 
except  Federal  holidays. 

Issued  on;  March  19,  201.1. 

Larry  W.  Minor, 

Associate  Administrator  for  Policy. 

|FR  Doi;.  201.1-06607  Filed  1-21-13;  8:45  am) 

BILLING  CODE  P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  FD  30186] 

Tongue  River  Railroad  Company, 

Inc. — Rail  Construction  and 
Operation — In  Custer,  Powder  River 
and  Rosebud  Counties,  Mont. 

AGENCY:  Ijead:  SurfaceTransportation 
Board;  Cooperating:  U.S.  Army  Corps  of 
Engineers,  U.S.  Bureau  of  Land 
Management,  U.S.  Department  of 
Agriculture,  Montana  Department  of 
Natural  Resources  and  Conservation 
(acting  as  lead  agency  for  other  Montana 
State  agencies). 

ACTION:  Notice  of  Availability  of  the 
Final  Scope  of  Study  for  the 
Environmental  Impact  Statement. 

summary:  On  October  16,  2012,  Tongue 
River  Railroad  Company,  Inc.  (TRRC) 
filed  a  revi.sed  application  with  the 
Surface  Transportation  Board  (Board) 
pursuant  to  49  U.S.C.  10901  in  Docket 
No.  FD  30186.  TRRC  intended  to 
construct  and  operate  ’  an 
approximately  83-mile  rail  line  between 
Miles  City,  Montana,  and  two  ending 
points,  one  near  the  site  of  the 
previously  planned  Montco  Mine  near 
Ashland,  Montana,  and  another  at  the 
proposed  Otter  Creek  Mine  in  the  Otter 
Creek  area  east  of  Ashland,  Montana. 

On  November  1,  2012,  the  Board  issued 
a  decision  requesting  additional 
information  from  TRRC.  On  December 
17,  2012,  TRRC  filed  a  supplemental 
application  that  supersedes  the  October 
16,  2012  application.  As  discussed  in 
the  supplemental  application,  TRRC 
modified  its  proposal  by  identifying  its 
preferred  routing  for  the  proposed  line 
as  the  Colstrip  Alterative  between 
Colstrip,  Montana,  and  Ashland/Otter 
Creek,  Montana.  On  January  8,  2013,  the 
Board  issued  a  decision  accepting 
TRRC’s  supplemental  application  and 


'TRRC  has  staled  that  the  proposed  line  would 
be  constructed  by  TRRC  and  would  be  operated  by 
BNSF  Railway  Company  (BNSF). 


later  denied  a  request  to  reconsider  that 
decision  and  reject  the  supplemental 
application  in  a  decision  served  on 
February  26,  2013.  The  purpose  of  the 
proposed  line  is  to  transport  low  sulfur, 
sub-bituminous  coal  from  proposed 
mine  sites  in  Rosebud  and  Powder  River 
Counties,  Montana.  Because  the 
construction  and  operation  of  this 
project  has  the  potential  to  result  in 
significant  environmental  impacts,  the 
Board’s  Office  of  Environmental 
Analysis  (OEA)  has  determined  that  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  is  appropriate  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  as  amended  (42 
U.S.C.  4321  et  seq.). 

To  help  determine  the  scope  of  the 
EIS,  and  as  required  by  the  Board’s 
regulations  at  49  CFR  1105.10(a)(2), 

OEA  published  in  the  Federal  Register  ' 
on  October  22,  2012,  a  Notice  of  Intent 
to  Prepare  an  Environmental  Impact 
Statement,  Notice  of  Availability  of  the 
Draft  Scope  of  Study,  Notice  of  Scoping 
Meetings,  and  Request  for  Comments. 
OEA  also  prepared  and  distributed  to 
the  public  a  postcard  that  introduced 
TRRC’s  proposed  rail  line,  announced 
OEA’s  intent  to  prepare  an  EIS,  and  gave 
notice  of  scoping  meetings  to  residents 
of  Powder  River,  Custer,  and  Rosebud 
Counties.  In  addition,  OEA  sent  letters 
to  elected  officials,  federal,  state,  and 
local  agencies,  tribal  organizations,  and 
other  potentially  interested 
organizations  providing  similar 
information.  OEA  held  ten  public 
scoping  meetings  in  Lame  Deer,  Forsyth, 
Ashland,  and  Miles  City,  Montana,  on 
November  12,  13,  14,  15,  and  16,  2012. 
On  November  30,  2012,  OEA  extended 
the  scoping  comment  period  from 
December  6,  2012  to  January  11,  2013  in 
response  to  a  number  of  requests  for  an 
extension  and  because  the  Board’s 
November  1,  2012  decision  had  required 
TRRC  to  file  additional  information  by 
December  17,  2012. 

The  U.S.  Army  Corps  of  Engineers 
(Corps),  the  U.S.  Bureau  of  Land 
Management  (BLM),  the  U.S. 

Department  of  Agriculture  (USDA)  and 
the  Montana  Department  of  Natural 
Resources  Conservation  (DNRC),  acting 
as  lead  agency  for  other  Montana  State 
agencies,  are  participating  as 
cooperating  agencies  in  the  preparation 
of  the  EIS.  OEA  is  also  consulting  with 
tribes  and  other  agencies,  including  the 
Northern  Cheyenne  Tribe,  the  U.S. 
Environmental  Protection  Agency 
(USEPA),  and  the  Montana  Department 
of  Environmental  Quality  (MDEQ). 

After  review  and  consideration  of  all 
comments  received,  this  notice  sets 
forth  the  Final  Scope  of  the  EIS.  The 
Final  Scope  reflects  additions  and 


changes  to  the  Draft  Scope  as  a  result  of 
comments  received  during  the  scoping 
comment  period.  The  Final  Scope  also 
summarizes  and  addresses  the  principal 
environmental  concerns  raised  by  the 
comments  on  the  Draft  Scope  and 
explains  if  and  how  these  issues  will  be 
addressed  in  the  EIS. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Blodgett,  Office  of  Environmental 
Analysis,  Surface  Transportation  Board, 
395  E  Street  SW.,  Washington,  DC 
20423,  or  call  OEA’s  toll-free  number  for 
the  project  at  1-866-622-4355. 
Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.  For  further  information 
about  the  Board’s  environmental  review 
process  and  this  EIS,  please  visit  the 
Board’s  Web  site  at  ww'w.stb.dot. gov  or 
the  Board-sponsored  project  Web  site  at 
wTiTV'.  tanguerivereis.com . 

Background:  \n  1986,  the  Board’s 
predecessor  agency,  the  Interstate 
Commerce  Commission  (ICC),  gave 
approval  to  TRRC’s  predecessor  to  build 
and  operate  an  89-mile  rail  line  between 
Miles  City,  Montana,  and  two  termini 
located  near  Ashland,  Montana,  a 
proceeding  known  as  Tongue  River  /.^ 
The  purpose  of  the  line  was  to  serve 
proposed  new  coal  mines  in  the 
Ashland  area.  In  1996,  the  Board 
authorized  TRRC  to  build  a  contiguous 
41-mile  rail  line  from  Ashland  to 
Decker,  Montana,  in  Tongue  River  U.^  In 
2007,  the  Board  authorized  TRRC  to 
build  and  operate  the  Wj?stern 
Alignment,  a  17.3-mile  alternate  route 
for  a  portion  of  the  route  already 
approved  in  Tongue  River  II  in  a 
proceeding  known  as  Tongue  River  III.'* 
The  ICC/Board’s  environmental  staff, 
now  OEA,  prepared  EISs  in  all  three 
proceedings. 

Petitions  for  review  of  Tongue  River  II 
and  Tongue  River  III  were  filed  in  the 
United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  and,  in  2011,  the  court 
affirmed  in  part,  and  reversed  and 
remanded  in  part,  those  decisions  for 
additional  environmental  review.'* 


^  Tongue  River  R.H. — Rait  Consir.  and 
Operation — In  Custer,  Powder  River  and  Rosebud 
Cntys.,  Mont.  {Tongue  River  R,  FD  30186  (ICC 
served  Sepl.  4,  1985).  modified  (ICC  ser\’ed  May  9, 
1986),  pet.  for  judicial  renew  dismissed,  N.  Plains 
Res.  Council  v.  ICC.  817  F.2d  758  (9th  Cir  ),  cert, 
denied.  484  U.S.  976  (1987). 

Tongue  River  R.R. — Rail  Constr.  and 
Operation — Ashland  to  Decker,  Mont.  (Tongue 
River  If).  1  S.T.B.  809  (1996),  pel.  for  reconsid. 
denied  (STB  served  Dec.  31,  1996). 

*  Tongue  River  R.R. — Rail  Constr.  and 
Operation — Ashland  to  Decker,  Mont.  (Tongue 
River  III),  FD  30186  (Sub-No.  3)  (STB  served  Oct. 

9,  2007),  pel.  for  reconsid.  denied  (STB  serv'ed  Mar. 
13,  2008). 

See  N.  Plains  Res.  Council  v.  STB,  668  F.3d 
1067  (9th  Cir.  2011). 
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Although  the  Tongue  River  I  proceeding 
was  not  before  the  court,  the  Board 
determined  that  the  court’s  decision 
required  the  Board  to  revisit  the 
environmental  analysis  for  Tongue  River 
/because  the  Board  had  conducted  a 
cumulative  impacts  analysis  for  the 
etjtire  line  in  Tongue  River  III  and  had 
made  the  resulting  mitigation 
conditions  applicable  to  the  entire  line 
in  its  Tongue  River  III  decision.  TRRC 
sub.sequently  informed  the  Board  that  it 
no  longer  intended  to  build  the  Tongue 
River  II  and  Tongue  River  III  portions  of 
the  railroad. 

On  )une  18,  2012,  the  Board  issued  a 
decision  dismissing  the  Tongue  River  II 
and  Tongue  River  III  proceedings  and 
reopening  Tongue  River  I.*'  As  explained 
in  more  detail  in  that  decision  (which 
is  available  on  the  Board’s  Web  site  at 
www.stb.dot.gov),  the  Board  required 
TRRC  to  Tile  a  revised  application  that 
presents  the  railroad’s  current  plans  to 
build  a  rail  line  between  Miles  City  and 
Ashland,  Montana.  In  addition,  the 
Board  decided  to  conduct  a  new 
environmental  review  rather  than  a 
supplemental  environmental  review 
based  on  the  three  prior  environmental 
reviews  that  began  in  the  1980s.  The 
Board  found  that  a  new  EIS  (including 
a  new  scoping  process)  is  appropriate 
given  the  passage  of  time  since  Tongue 
River  I  was  decided,  the  railroad’s 
failure  to  begin  construction  of  any  part 
of  this  proposed  railroad  and  other 
changes  that  have  taken  place,  the 
nature  of  the  court’s  partial  remand,  and 
the  fact  that  most  of  the  Board’s  more 
recent  environmental  analysis  pertains 
to  Tongue  River  II  or  Tongue  River  III, 
neither  of  which  the  railroad  still 
proposes  to  build.  The  Board  also  .stated 
that  a  new  EIS  will  encourage  and 
facilitate  public  participation.^ 

In  its  revised  application  filed  on 
October  16,  2012,  TRRC  proposed  to  go 
forw'ard  with  the  Tongue  River  I  project, 
although  in  modified  form.”  After 
reviewing  the  submission,  the  Board,  in 
a  decision  served  on  November  1,  2012, 
clarified  that  the  Board’s  review  in  this 
proceeding  would  include  not  only  the 
new  environmental  review  of  the  entire 
construction  project,  but  also  an 
examination  of  the  transportation  merits 
supporting  the  entire  longue  River  I 


Tongue  lUver  U.li. — Hail  Constr.  Ir  Operation — 
In  Ctj/iter.  Powder  Hiver  fr  Hosehud  Cniys.,  Mont., 
FI)  30186  et  al.  (.STB  SRrved  June  18,  2012). 

'Id.  at  0-10, 

"Although  the  decision  granting  Tongue  Hiver  I 
authorized  the  construction  of  an  80-niile  line, 
TRRC  described  the  line  in  its  October  16.  2012 
filing  as  being  approximately  83  miles  in  length, 
basefl  on  refinements  that  would  straighten  and 
shorten  the  alignment. 


line.”  The  November  1, 2012  decision 
also  directed  TRRC  to  .supplement  the 
revised  application  to  provide  a 
sufficient  record  for  the  Board’s  review, 
including  additional  evidence  and 
argument  in  support  of  the 
transportation  merits.  Finally,  the 
decision  establi.shed  a  new  procedural 
schedule  for  filings  on  the 
transportation  merits  appropriate  for 
this  proceeding  and  required  that  TRRC 
publish  notices  consistent  with  that 
decision.  On  December  17,  2012,  TRRC 
filed  a  supplemental  application 
intended  to  supersede  the  October  16, 
2012  filing.  TRRC  explained  that,  in  its 
October  16,  2012  application,  it  had 
proposed  the  construction  of  a  line 
between  Miles  City,  Montana,  and 
Ashland/Otter  Creek,  Montana, 
following  a  line  similar  to  that  approved 
by  fhe  ICC  in  Tongue  River  I  in  1986. 
How'ever,  TRRC  identified  a  different 
routing,  known  as  the  Colstrip 
Alignment,  as  its  preferred  alignment  in 
its  December  17,  2012  supplemental 
application.’”  The  supplemental 
application  was  accepted  by  the  Board 
in  a  decision  issued  on  [anuary  8,  2013. 
On  January  7,  2013,  Northern  Plains 
Resource  Council  and  Rocker  Six  Cattle 
Company  filed  a  petition  to  reconsider 
that  decision  and  reject  TRRC’s 
supplemental  application,  which  the 
Board  denied  on  February  26,  2013.  The 
Board  al.so  extended  the  procedural 
schedule  for  filing  comments  on  the 
transportation  merits.  Under  the  Board’s 
revised  schedule,  comments  on  the 
transportation  merits  of  the 
supplemental  application  will  be  due  by 
April  2,  2013,  and  a  reply  by  TRRC  will 
bo  due  by  May  16,  2013. 

Environmental  Review  Process:  The 
NEPA  process  is  intended  to  assist  the 
Board  and  the  public  in  identifying  and 
asse.ssing  the  potential  environmental 
impacts  of  a  proposed  action  before  a 
decision  on  the  proposed  action  is 
made.  OEA  is  responsible  for  ensuring 
that  the  Board  complies  with  NEPA  and 
related  environmental  .statutes. 

ICF"  International,  OEA’s  independent 
third-party  contractor,  is  assisting  in  the 
environmental  review  process,  pursuant 
to  49  CFR  1105.10(d).  OEA  is  directing 
and  supervising  the  preparation  of  the 
EIS.  The  Corps,  BLM,  USDA,  and 
Montana  DNRC,  acting  as  lead  agency 


'•The  Board'.s  review  of  con.stnirtion  application.s 
i.s  governed  by  4!)  IJ.S.C.  10901,  its  regulations  at 
49  ('.ra  11,50.1-11,60.10,  and  the  requirements  of 
NKFA  and  related  environmental  laws. 

'•’The  ICX;  had  examined  a  variation  on  the 
Colstrip  Alignment  as  a  potential  route  in  Tongue 
Hiver  I.  The  (iolstrip  Alignment  was  also  identified 
as  a  potential  alternative  alignment  at  the  scoping 
meetings  held  by  the  Board  in  Novernl)er  2012  in 
the  project  area. 


for  other  Montana  State  agencies,  are 
cooperating  agencies,  pursuant  to  40 
CFR  1501.6.  The  Board  will  decide 
whether  or  not  to  grant  authority  to 
TRRC  to  constnict  and  operate  the 
proposed  rail  line  pursuant  to  49  U.S.C. 
10901.  The  Corps  will  decide  whether 
or  not  to  i.ssue  permits  pursuant  to 
Section  404  of  the  Clean  Water  Act  (33 
U.S.C.  1251-1376,  as  amended)  and/or 
Section  10  of  the  Rivers  and  Harbors  Act 
of  1899  (33  U.S.C.  403).  BLM  will 
decide  whether  or  not  to  issue  a  right- 
of-way  (ROW)  grant  for  BLM- 
administered  lands  under  Title  V  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1737).  Portions 
of  some  of  the  alternatives  under 
consideration  would  cro.ss  the  USDA 
Livestock  and  Range  Research 
Laboratory  (LARRL)  located  near  Miles 
City,  Montana.  The  crossing  of  LARRL 
land  W'ould  require  an  easement  from 
U.SDA.  Montana  DNRC,  acting  as  lead 
agency  for  other  Montana  State 
agencies,  will  ensure  the  State’s 
environmental  concerns  are  addressed 
in  a  manner  consistent  with  the 
Montana  Environmental  Policy  Act 
(MEPA).  In  addition,  portions  of  some  of 
the  alternatives  being  considered  would 
cross  state  lands  and  require  an 
easement  from  the  State  of  Montana. 

The  EIS  will  include  the  information 
necessary  for  the  Board,  the  Corps, 

BLM,  USDA  and  Montana  DNRC  to 
make  their  final  decisions  under  the 
authorities  discus.sed  above.  OEA  is  also 
working  closely  with  tribes  and  other 
agencies,  including  the  Northern 
Cheyenne  Tribe.  USEPA,  and  MDEQ, 
the  state  agency  responsible  for 
preparing  documentation  for  the 
proposed  Otter  Creek  Mine,  pursuant  to 
MEPA. 

As  part  of  the  NEPA  review,  OEA  is 
gathering  and  analyzing  environmental 
information  and  data  that  will  be  used 
to  compare  the  potential  environmental 
effects  of  possible  rail  alignments  and 
the  “no  action”  alternative  in  the  EIS. 
This  includes  conducting  aerial  and  on- 
the-ground  environmental  surveys.  To 
complete  this  survey  w'ork,  OEA  must 
first  get  permission  from  landowners  to 
access  properties  located  along  each  of 
the  alternatives  under  consideration. 
OEA  has  already  begun  this  process  of 
requesting  access  by  .sending  letters  to 
landowners  and  hopes  to  receive 
positive  responses  from  landowners.  If 
OEA  is  unable  to  secure  property  access 
from  landowners,  OEA’s  ability  to 
gather  information  by  on-the-ground 
surveys  may  be  limited. 

After  issuance  of  this  F’inal  Scope, 
OEA  and  the  cooperating  agencies  will 
prepare  a  Draft  EIS  (DEIS)  for  the 
proposed  line.  The  DEIS  will  identify 
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the  potential  environmental  impacts 
from  the  proposed  rail  line  and 
alternatives,  and  address  those 
environmental  issues  identified  during 
the  scoping  process  and  detailed  in  this 
Final  Scope.  It  will  also  discuss  a 
reasonable  range  of  alternatives  to  the 
proposed  action,  including  a  no-action 
alternative,  and  recommend 
environmental  mitigation  measures,  as 
appropriate. 

The  DEIS  will  be  made  available  upon 
its  completion  for  public  review  and 
comment  and  review  and  comment  by 
other  agencies.  A  Final  EIS  (FEIS)  will 
then  be  prepared  that  will  respond  to 
the  public  and  other  agency  comments 
received  on  the  DEIS  and  include 
further  analysis  by  OEA  and  the 
cooperating  agencies,  if  needed.  In 
reaching  their  final  decisions  in  this 
case,  the  Board  and  the  cooperating 
agencies  will  take  into  account  the  full 
environmental  record,  including  the 
DEIS,  the  FEIS,  and  all  public  and 
agency  comments  received. 

Purpose  and  Need:  TRRC  bas  stated 
that  the  principal  purpose  of  the 
construction  and  operation  of  the 
proposed  rail  line  is  to  transport  low 
sulfur,  sub-bituminous  coal  from  mine 
sites  developed  in  Rosebud  and  Powder 
River  Counties,  Montana,  including 
proposed  mines  in  the  Otter  Creek 
area.'’  In  its  December  17,  2012 
supplemental  application  and  in 
response  to  an  information  request  from 
OEA,'^  TRRC  has  stated  that  U.S. 
domestic  electric  utilities,  specifically 
those  in  Montana  and  possibly  tbe 
Midwest,  represent  the  prime  demand 
potential  for  Otter  Creek  coal.  In 
addition,  TRRC  states  that  additional 
coal  tonnages  could  be  transported  to 
export  markets,  which  TRRC  identifies 
as  markets  in  Asia  and  Europe,  through 
U.S.  ports  along  the  Atlantic,  Pacific, 
Great  Lakes  or  Gulf  Coasts.  Because, 
TRRC  reasons,  the  construction  and 
operation  of  the  proposed  rail  line  is 
several  years  in  the  future  and  the  coal 
market  is  highly  volatile,  it  is 
impossible  for  TRRC  to  define  its  target 
markets  with  greater  specificity. 

The  proposed  project  involves  an 
application  by  TRRC  for  a  license  or 
approval  from  the  Board.  The  proposed 
project  is  not  a  federal  government- 
proposed  or  sponsored  project.  Thus, 
the  project’s  purpose  and  need  should 
be  informed  by  both  the  private 
applicant’s  goals  and  the  agency’s 


"TRRC  supplemental  application  at  6. 

"OEA’s  information  reque.sl  and  TRR("s 
response  are  available  both  on  the  Board's  Web  site, 
H'Miv.sth.di}!  gov,  and  on  the  Board-sponsored 
project  Web  site,  ww^wlonguorivetris.com. 


enabling  statute  here,  49  U.S.C.  10901.'^ 
Section  10901  provides  that  the  Board 
must  approve  a  construction  application 
unless  it  finds  that  the  construction  is 
“inconsistent  with  the  public 
convenience  and  necessity.’’ 

Proposed  Action  and  Alternatives: 
NEPA  regulations  require  federal 
agencies  to  consider  a  reasonable  range 
of  feasible  alternatives  to  the  proposed 
action.  The  President’s  Council  on 
Environmental  Quality  (CEQ),  which 
oversees  the  implementation  of  NEPA, 
has  stated  in  Forty  Most  Asked 
Questions  Concerning  CEQ’s  National 
Environmental  Policy  Act  Regulations 
that  “[Rjeasonable  alternatives  include 
those  that  are  practical  or  feasible  from 
'the  technical  and  economic  standpoint 
and  using  common  sense  *  *  In 

this  EIS,  OEA  will  consider  a  full  range 
of  feasible  alternatives  that  meet  the* 
purpo.se  and  need  of  the  project,  as  welt 
as  the  no-action  alternative. 

Major  elements  of  the  proposed 
project  would  include  a  single  track 
constructed  of  continuous-welded  rail;  a 
200-foot-wide  ROW;  one  passing  siding 
with  8,500  foot  clear  length;  and  three 
set-out  tracks  between  500  feet  and 
4,000  feet  in  length  to  provide  for 
temporary  storage  of  cars  requiring 
repair  and  for  storage  and  clearing  of 
maintenance  equipment.  TRRC 
anticipates  that  train  traffic  on  the 
proposed  rail  line  would  consi.st  of  26 
round  trips  per  week,  or  3.7  loaded  150 
car  unit  coal  trains  daily  on  average, 
with  7.4  trains  per  day  total  (empty  and 
loaded). The  proposed  rail  line  would 
carry  approximately  20  million  tons  of 
coal  annually.  The  EIS  will  analyze  and 
compare  the  potential  impacts  of  (1) 
Construction  and  operation  of  the 
propo.sed  rail  line,  (2)  a  reasonable  range 
of  feasible  alternative  routes,  and  (3)  the 
no-action  alternative  (denial  of  the 
application). 

Alternatives  To  Be  Carried  Forward  In 
The  EIS:  Based  on  analysis  conducted  to 
date,  OEA  has  determined  that  the 
reasonable  and  feasible  alternatives  that 
will  be  analyzed  in  detail  in  the  EIS  are: 

Tongue  River  Alternative — This 
alternative  (TRRC’s  original  preferred 
alignment)  would  follow  the  Tongue 
River  between  Miles  City,  Montana,  and 
two  terminus  points  south  of  Ashland, 
Montana,  see  Final  Scope  Figures  1  and 
2  (all  figures  are  available  for  viewing 
on  the  Board’s  Web  site  at 
wu^.stb.dot. gov  and  on  the  Board- 
spon.sored  project  Web  site  at 


.See  Alaska  Survival  v.  STB.  705  F.3d  1073, 
1084-85  (9th  Cir.  2013). 

"  Forty  Most  Asked  Questions  Concerning  CEQ's 
National  Environmental  Policy  Act  Regulations,  46 
FR  18026  (1981),  Question  2a, 

’*TRRC;  supplemental  application.  Exhibit  D  at  2. 


www.tonguerivereis.com).  It  would 
begin  at  the  existing  BNSF  rail  line 
between  the  Miles  City  Fish  Hatchery 
and  Spotted  Eagle  Lake,  proceeding 
south  along  the  west  side  of  the  Tongue 
River  and  crossing  through  the  LARRL. 
Approximately  10  miles  north  of 
Ashland,  Montana,  this  alternative 
would  cross  the  Tongue  River  and 
continue  south.  After  crossing  Otter 
Creek  approximately  3  miles  southeast 
of  Ashland,  it  would  branch  into  two 
spurs.  One  spur  would  follow  the 
Tongue  River  Valley  approximately  7 
miles  south  to  Terminus  Point  1  near 
the  site  of  the  previously  planned 
Montco  Mine  Terminus  1).  The  other 
spur  would  follow  the  Otter  Creek 
approximately  5  miles  south  to 
Terminus  Point  2  at  the  proposed  Otter 
Creek  Mine  (Otter  Creek  Spur). 

Colstrip  Alternative — This  alternative 
would  extend  from  the  existing  BNSF 
line,  known  as  the  Colstrip  Subdivision, 
at  Colstrip,  Montana  towards  A,shland, 
see  Final  Scope  Figures  1  and  2.  TRRC 
would  upgrade  the  existing  BNSF  line 
to  current  main  line  standards.  The 
Colstrip  .Subdivision  connects  with  the 
Forsyth  Subdivision  at  Nichols  Wye, 
approximately  6  miles  west  of  Forsyth 
and  approximately  50  miles  west  of 
Miles  City.  This  alternative  would  cross 
Cow  Creek  and  Rosebud  Creek  as  it 
heads  south  and  east,  following  the 
Greenleaf  Creek  Valley  to  the  Rosebud 
Creek/Tongue  River  divide.  From  there 
it  would  descend  into  the  Tongue  River 
Valley  and  join  the  Tongue  River 
Alternative  at  the  Tongue  River  crossing 
north  of  Ashland.  This  alternative  is 
TRRC’s  preferred  alignment  based  on  its 
supplemental  application. 

Tongue  River  Road  Alternative — This 
alternative  would  depart  Miles  City 
along  the  Tongue  River  Alternative 
route,  and  continue  along  that 
alternative  to  a  point  just  north  of 
Pumpkin  Creek,  see  Final  Scope  Figures 
1  and  2.  There  It  would  cross  the 
Tongue  River,  turn  south  and  continue 
along  the  east  side  of  the  river  to  rejoin 
the  Tongue  River  Alternative  about  10 
miles  north  of  Ashland. 

Moon  Creek  Alternative — This 
alternative  would  start  at  the  BNSF 
main  line  approximately  8  miles 
southwest  of  Miles  City,  and  run  south 
and  southeast  along  the  east  side  of 
Moon  Creek  to  the  divide  separating  the 
Tongue  River  and  Yellowstone  River 
drainages,  see  Final  Scope  Figures  l4ind 
2.  From  there,  the  alternative  would 
descend  to  the  Tongue  River  Valley 
floor  and  join  the  Tongue  River 
Alternative  about  14  miles  .south  of 
Miles  City.  This  alternative  would  cross 
the  LARRL  through  its  far  southwest 
corner. 
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Other  Alternatives  Under 
Consideration:  The  following  additional 
alternatives  and  variations  were 
identified  and  developed  during  the 
preparation  of  this  Final  Scope  as  a 
result  of  comments  received  from  the 
public  during  the  scoping  comment 
period  and  an  additional  review  of  the 
project  area  for  potential  alternatives 
conducted  by  OEA.’**  OEA  is 
considering  whether  or  not  to  carry 
these  alternatives  forward  for  more 
detailed  analysis  in  the  EIS.  If  any  of  the 
following  alternatives  are  eliminated 
from  detailed  study,  the  DEIS  will 
explain  the  reasons  why  they  were 
eliminated  in  acrcordance  with  40  CFR 
1502.14(a). 

As  noted  above,  TRRC  has  stated  that 
it  no  longer  intends  to  build  the 
portions  of  the  rail  line  approved  in 
Tongue  River  II  and  Tongue  River  III. 
Hovvevtjr,  because  the  Board  has 
approved  a  route  from  Ashland, 

Montana  to  Decker.  Montana  in  the  past, 
and  several  commenters  suggested  that 
we  consider  routes  going  south  from 
Ashland  during  scoping,  OEA  will 
e.xamine  the  two  southern  alignments 
described  below  to  determine  whether 
or  not  to  carrv  the.se  alternatives  forward 
for  mon;  detailed  analysis  in  the  EIS. 

Decker  J  Alternative — Several  scoping 
comnuMits  suggested  that  OEA  consider 
routes  going  south  from  the  .Ashland, 
Montana  area  to  the  Decker,  Montana 
area  in  this  ELS.  This  alternative  would 
depart  from  Terminus  Point  2  at  the 
proposed  Otter  Creek  Mine,  and  follrtw 
the  Otter  Creek  approximately  5  miles 
north  along  the  same  route  used  for  the 
Otter  Creek  Spur  and  then  travel 
southwest  generally  paralleling  the 
Tongue  River  through  Terminus  Point  1, 
see  Final  Scope  Figures  1  and  .3.  It 
would  run  along  the  eastern  side  of  the 
Tongue  River  and  pass  through  the  Wolf 
Mountains  Battlefield  National  Historic 
Landmark.  From  there  it  would  cross  to 
the  west  side  of  the  Tongue  River  and 
continue  to  its  connection  with  the 
BNSF  rail  line  via  the  Spring  Creek 
Railroad  Spur  near  Decker,  Montana. 
This  alternative  is  identical  to  the 
alignment  from  Ashland  to  Decker 
including  the  Western  Alignment  that 
was  approved  iji  Tongue  River  III. 


■'^OKA  lin.s  also  revisited  other  alteriiativ'es  that 
were  eliminated  from  detailed  study  in  the  Tonguf 
Itiver  I  EI.S  and  has  determined  that  the  issues 
raised  at  that  time,  such  as  cliallengin^  grade  or 
large  amounts  of  cut  and  fill,  ait;  still  valid. 
Moreover.  OEA  received  no  comments  during  the 
scoping  comment  period  rctpiesting  that  the  Hoard 
reconsider  any  of  the  alternatives  previously 
eliminated  in  the  Tongiw  ftiver  I  ELS.  Therefore, 
these  alternatives  will  continue  to  lie  treated  as  not 
reasonable  and  feasible,  and  they  will  not  receive 
any  detailed  analysis  in  this  EIS. 


Decker  2  Alternative — In  addition  to 
the  Decker  1  Alternative,  a  new 
alternative  heading  south  from  Ashland 
to  Decker,  not  considered  in  previous 
Tongue  River  proceedings,  was 
developed  in  an  effort  to  consider  a 
southern  route  that  would  avoid  the 
Wolf  Mountains  Battlefield  National 
Historic  Landmark  (as  shown  on 
existing  maps).  This  alternative  would 
be  almost  identical  to  the  Decker  1 
Alternative.  However,  it  would  cross 
from  the  east  to  the  w'est  side  of  the 
Tongue  River  just  north  of  Birney.  It 
would  pass  west  of  the  Wolf  Mountains 
Battlefield  National  Historic  Landmark 
and,  with  the  exception  of  a  short 
segment  approximately  3  miles  north  of 
the  Tongue  River  Dam,  thi.s^ alternative 
would  continue  on  the  west  side  of  the 
Tongue  River  for  the  remainder  of  its 
course,  see  Final  Scope  Figures  1  and  3. 

Alternative  Variations:  Alternative 
variations  are  short  sections  of  rail 
alignments  that  could  be  used  to  replace 
segments  of  the  alternatives  discussed 
in  the  previous  .section.  Two  potential 
alternative  variations  that  will  be 
considered  in  the  EIS  have  been 
developed  to  date. 

Ashland  East  Variation — The 
Ashland  East  Variation  was  developed 
in  response  to  a  scoping  comment  from 
the  Northern  Cheyenne  Tribe  requesting 
an  alternative  as  far  as  possible  from  the 
ea.stern  Re.servation  boundary  and  the 
Tongue  River,  see  Final  Scope  Figures  1 
and  4.  It  could  be  used  to  replace 
segments  of  the  Tongue  River 
Alternative,  Tongue  River  Road 
Alternative,  Moon  Creek  Alternative, 
and/or  the  Colstrip  Alternative.  Starting 
at  its  northern  end,  this  variation  would 
c:onnect  to  the  Colstrip  Alternative 
where  it  begins  to  curv'e  to  the  south,  at 
a  location  just  east  of  its  crossing  with 
the  Tongue  River  Road.  The  Ashland 
East  Variation  would  connect  to  the 
Tongue  River  Alternative  approximately 
0.8  miles  east  of  the  intersection  of 
Greenleaf  Road  and  Tongue  River  Road. 
From  there,  the  Ashland  East  Variation 
would  continue  east  for  approximately 
3  miles  before  curving  to  the  south.  This 
variation  would  generally  parallel  the 
Tongue  River,  but  would  be  offset  to  the 
east  at  distances  ranging  from 
approximately  2  miles  to  4  miles.  To 
lower  the  grade  for  the  Otter  Creek 
crossing,  it  would  include  a  gradual 
westward  bulge  which  would  be  located 
approximately  2  miles  from  Ashland  at 
its  closest  point.  The  variation  would 
pass  approximately  2  miles  east  of 
Ashland  before  connecting  to  the  Otter 
Creek  Spur,  and  either  Terminus  1 
Variation  or  Terminus  1  through  a  wye 
track  approximately  2.5  miles  northwest 
of  Terminus  Point  2. 


Terminus  1  Variation — The  Terminus 
1  Variation  was  designed  in  response  to 
scoping  comments  from  the  Northern 
Cheyenne  Tribe  requesting  an 
alternative  as  far  as  possible  from  the 
eastern  Reservation  boundary  and  the 
Tongue  River,  see  Final  Scope  Figures  1 
and  4.  This  variation  would  start  at  a 
point  approximately  1.8  miles  southeast 
of  the  propo.sed  Terminus  Point  1.  From 
there,  it  would  travel  northea.st,  largely 
paralleling  the  spur  leading  to  Terminus 
Point  1  before  joining  w’ith  the  Ashland 
East  Variation.  The  Terminus  1 
Variation  connects  to  the  Ashland  East 
Variation  and  from  there  could  connect 
to  any  of  the  northern  alternatives  (i.e.. 
Tongue  River,  Colstrip,  Tongue  River 
Road  and  Moon  Creek  alternatives)  and 
could  also  connect  to  the  southern 
alternatives  (i.e..  Decker  1  and  2 
alternatives). 

Alternatives  Considered  But 
Eliminated  From  Dettiiled  Study:  Based 
on  analysis  conducted  to  date,  GEA  has 
determined  that  the  following  two 
alternatives  are  not  rea.sonable  and 
feasible  and  will  not  be  carried  forward 
for  detailed  analysis  in  the  ELS. 

212  to  59  to  Gillette  Alternative — This 
route  was  developed  in  response  to  a 
scoping  comment  requesting  that  an 
alternativ^e  be  considered  that  would 
transport  the  coal  east  by  rail  along 
Highway  212,  before  turning  south  at 
Highway  59  and  connecting  to  the 
existing  rail  line  near  Gillette. 

Wyoming.  The  total  length  of  this 
alternative  is  approximately  138  miles. 
OEA  has  determined  that  this  is  not  a 
reasonable  and  feasible  alternative 
ba.scd  on  the  challenges  that  would  be 
posed  by  the  undulating  terrain  and  the 
costs  and  environmental  impacts  that 
would  be  associated  with  the 
significantly  longer  length  of  the  route. 

Otter  Creek  Alternative — This  route 
was  developed  in  response  to  a  scoping 
comment  requesting  that  an  alternative 
be  considered  that  would  follow  the 
Otter  Creek  south  and  connect  with  the 
existing  BNSF  mainline  somewhere 
between  Sheridan  and  Gillette. 
Wyoming.  The  route  would  run  south 
up  the  Otter  Creek  drainage  through 
Custer  National  Fore.st  to  the  Montana- 
Wyoming  border,  at  which  point  it 
would  turn  to  the  southwe.st  and 
continue  for  approximately  30  miles 
before  reaching  the  existing  BNSF 
mainline  near  the  town  of  Clearmont, 
Wyoming.  OEA  has  determined  that  this 
is  not  a  reasonable  and  feasible 
alternative  based  on  the  excessive 
changes  in  elevation  and  the  steep  grade 
along  the  route. 

Public  Participation,  Agency 
Consultation  and  Government -to- 
Government  Consultation:  As  part  of  the 
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environmental  review  process  to  date, 
OEA  has  conducted  broad  outreach  to 
inform  the  public,  federally  recognized 
tribes,  and  agencies  about  the  proposed 
action  and  to  facilitate  participation  in 
the  NEPA  process.  OEA  consulted  with, 
and  will  continue  to  consult  with 
federal,  state,  and  local  agencies,  tribes, 
affected  communities  and  all  interested 
parties  to  gather  and  disseminate 
information  about  the  propo.sal.  As  part 
of  that  process,  OEA  has  initiated 
government-to-government  consultation 
with  federally-recognized  Tribal 
Oovernments  to  .seek,  discuss,  and 
consider  the  views  of  the  tribes 
regarding  the  proposed  action  and 
alternatives.  In  addition,  OEA  intends  to 
hold  meetings  in  the  vicinity  of  the 
project  area  to  address  potential  project 
impacts  to  cultural  resources  during  the 
EIS  process. 

Defining  the  Project  Area:  A 
challenging  issue  presented  by  TRRC’s 
proposal  is  how  to  define  the  project 
area.  The  vast  majority  of  scoping 
comments  addressing  the  de.stination  of 
the  coal  presumed  that  coal  carried  on 
TRRC's  proposed  line  would  eventually 
be  carried  to  ports  propo.sed  for 
development  in  the  Pacific  Northwest, 
and  then  onto  electric  utilities  in  Asia. 
According  to  TRRC,  some  coal  may  be 
used  for  electricity  generation  within 
Montana,  it  may  move  some  coal  to  the 
Midwest,  and  it  may  export  some  coal 
to  Asia  and  to  Europe  via  ports  widely 
spread  throughout  the  country.  The  coal 
market,  TRRC  asserts,  is  so  volatile  that 
more  accurate  predictions  are 
impossible. 

In  most  rail  i;onstruction  and 
operation  proposals,  the  applicant- 
railroad  defines  the  potential- market 
areas  that  it  intends  to  transport  goods 
to  and  from.  OEA  then  is  able  to  assess 
potential  environmental  impacts  within 
a  defined  geographic  area.  Here,  the 
potential  geographic  area  is  vast. 
Commenters  from  Washington  State  are 
concerned  about  impacts  from  increased 
coal  train  traffic,  including  the  potential 
addition  of  TRRC  coal  trains,  within 
their  state.  Commenters  from  Oregon, 
including  Senator  Ron  Wyden  and  the 
Oregon  Department  of  Environmental 
Quality,  have  similar  concerns  that  their 
state  would  suffer  adverse  impacts  from 
potential  increased  coal  train  traffic, 
specifically  through  the  Columbia  River 
Gorge.  Government  officials  and 
residents  of  Billings  and  Missoula, 
Montana  are  concerned  with  the 
potential  for  congestion  and  pollution 
that  additional  train  traffic  associated 
with  the  TRRC  proposal  could  bring  to 
their  communities. 

In  preparing  the  EIS.  OEA  will  use 
modeling  and  other  available 


info/mation  to  project  economically 
reasonable  and  feasible  transportation 
movements.  OEA  will  define  a  project 
area  in  the  EIS  that  w'ill  inform  the 
public,  enable  all  intere.sted  parties  to 
participate  in  the  environmental  review' 
proce.s.s,  and  disclose  the  potential 
impacts  of  TRRC’s  proposal  to  the  Board 
so  that  it  can  take  the  requisite  hard 
look  at  the  environmental  effects  before 
making  a  fully  informed  decision  in  this 
case. 

Suininars'  of  Scoping  Comments:  OEA 
received  more  than  2,500  comments  on 
the  Draft  Scope,  of  which  most  of  the 
comments  w'ere  form  letters  that 
contained  the  same  general  content  as 
other  letters  already  received.  Of  the 
remaining  public  comments,  more  than 
.500  were  written  comments,  and 
approximately  150  were  oral  comments 
delivered  during  the  public  scoping 
meetings.  Comments  were  submitted  by 
federal,  state,  and  local  agencies,  tribes, 
interested  groups,  elected  officials,  and 
individual  citizens.  In  preparing  this 
Final  Scope,  OEA  considered  all  of  the 
comments  received.  The  Final  Scope  of 
Study  reflects  changes  to  the  Draft 
Scope  as  a  result  of  these  comments. 
Additional  changes  from  the  Draft  to  the 
F’inal  Scope  w'ere  made  for  clarification 
or  because  of  additional  analysis 
conducted  by  OEA.  In  developing 
additions  and  modifications  to  the  Final 
Scope,  OEA  has  summarized  and 
t;onsidered  the  comments  by  first 
dividing  them  into  two  broad  catfigories; 
procedural  issues  and  environmental 
re.source  issues. 

Procedural  Issues 

•  Reopening  the  Scoping  Process. 
Gommenters  requested  that  the  Board 
issue  a  new'  Notice  of  Intent  and  reopen 
the  public  scoping  period  as  a  result  of 
the  changes  that  were  made  to  TRRC’s 
preferred  alternative  in  its  December  17, 
2012  supplemental  application.  Because 
TRRC’s  new  preferred  alignment,  the 
Colstrip  Alternative,  was  specifically 
identified  as  a  potential  alternative  in 
the  Draft  Scope  of  Study  and  OEA  held 
scoping  meetings  in  Forsyth,  Montana, 
near  the  Colstrip  alternative’s 
connection  with  the  BNSF  Fors3rth 
Subdivision  main  line,  OEA  has 
determined  that  the  scoping  process 
provided  sufficient  notice  of  this 
potential  alternative  and  the  ability  of 
the  public  to  provide  input  on  it  and 
W'ill  not  reopen  the  scoping  period. 
Moreover,  OEA  had  previously 
extended  the  comment  period  on  the 
Draft  Scope  from  December  6,  2012  to 
January  11,  2013. 

•  Programmatic  EIS.  Several 
commenters  suggested  that  OEA  prepare 
a  programmatic  EIS  that  evaluates 


allegedly  related  proposals,  e.g.,  the 
proposed  coal  terminals  in  Washington 
.State  and  Oregon.  CEQ  guidance 
suggests  the  preparation  of  a 
programmatic  EIS  w'hen  an  agency 
evaluates  broad  policies,  plans,  or 
programs.  Here,  however,  the  decision 
before  the  Board  is  whether  or  not  to 
grant  TRRC  authority  to  construct  and 
operate  a  proposed  rail  line  pursuant  to 
49  U.S.C.  10901.  The  Board  does  not 
have  jurisdiction  over  the  alleged 
related  proposals  and  thus,  has  not  been 
asked  to  approve  any  such  proposals. 
Moreover,  where  there  is  no 
programmatic  plan  proposed  for  the 
extraction  of  resources  in  a  region,  a 
programmatic  EIS  is  not  required.’^ 
Therefore,  a  project-specific  EIS  is  the 
appropriate  approach.  OEA  will, 
however,  examine  any  actions  in  the 
project  area  that  may  impact  the  .same 
environmental  resources  as  the 
proposed  project  as  part  of  its 
cumulative  impacts  analysis  in  the  EIS. 

•  Public  Information.  Commenters 
requested  more  detailed  maps  than 
those  distributed  during  .scoping.  All 
available  maps  to  date  can  be  found  on 
the  Board-sponsored  project  Web  site  at 
www.tonguerivereis.com,  including  the 
Final  Scope  F’igures  referenced  in  this 
document.  Additional  maps  may  be 
generated  during  the  preparation  of  the 
EIS.  Any  new  or  updated  maps  will  he 
presented  to  the  puhlic  in  the  DELS  and/ 
or  FEIS. 

•  Cooperating  Agencies.  The 
Northern  Cheyenncj  Tribe  requested 
information  during  scoping  about 
cooperating  agency  status  and  about 
obtaining  funding  to  facilitate  its 
participation  in  the  NEPA  process.  A 
cooperating  agency  is  defined  as  any 
federal  or  state  agency  or  tribe  that  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 
impact  involved  in  a  proposed  project. 

40  CFR  1 501 .6.  As  defined  by  the  CEQ 
regulations,  “special  expertise’’  means 
statutory  responsibility,  agency  mission, 
or  related  program  experience.  40  CFR 
1508.26.  In  addition,  “when  the  effects 
are  on  a  reservation,  an  Indian  Tribe, 
may  by  agreement  with  the  lead  agency 
become  a  cooperating  agency.”  40  CFR 
1501.5. 

As  previously  noted,  OEA  has  invited 
4  agencies  to  be  cooperating  agencies 
that  have  decision-making  authority 
independent  of  the  Board,  are  agencies 
from  which  TRRC  must  obtain  separate 
approvals  or  permits,  and/or  the 
proposed  line  would  cro.ss  that  agency’s 
land.  The  purpose  of  having  the.se 
agencies  serve  as  cooperating  agencies  is 


Khppe  V.  Sierra  Club.  427  II. .S.  390,  408—415 
(1976). 
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to  help  these  agencies  fulfill  their 
regulatory  responsibilities  and  functions 
and  to  avoid  duplicative  environmental 
analysis. 

OEA  understands  the  importance  of 
working  closely  with  the  Northern 
Cheyenne  Tribe  throughout  every  step 
of  the  EIS  process.  The  Northern 
Cheyenne  Tribe  has  explained  to  OEA 
that  the  tribe  is  responsible  for  ensuring 
that  the  air  quality  and  water  quality  on 
the  Northern  Cheyenne  Reservation 
comply  with  the  Clean  Air  and  Clean 
Water  Act.  Moreover,  OEA  has  already 
initiated  consultation  with  the  Northern 
Cheyenne  Tribe  through  the  EIS 
process.  OEA  has  concluded,  however, 
that  because  neither  the  applicant's 
preferred  alignment  nor  any  of  the 
alternatives  summarized  above  cross  the 
Northern  Cheyenne  Reservation,  and 
because  the  Northern  Cheyenne  Tribe 
does  not  need  to  i.ssue  a  licen.se  or  a 
permit  for  the  proposed  rail  line;  the 
Northern  Cheyenne  Tribe  does  not  meet 
the  definition  stated  above  of  a 
cooperating  agency.  OEA  also  lacks  the 
ability  to  provide  any  funding  to  the 
Nortluirn  Cheyenne  Tribe  or  any  other 
tribe  to  facilitate  tlieir  participation. 
Nevertheless,  OEA  has  and  will 
continue  to  consult  with  the  Northern 
Cheyenne  Tribe  and  other  tribes.  (3EA  is 
committed  to  w'orking  closely  with  the 
Northern  Cheyenne  Tribe  and  other 
tribes,  will  continue  to  keep  the  tribes 
infornuHl  and  involved,  and  will 
continue  to  seek  inp\it  from  the 
Northern  Cheyenne  Tribe  and  other 
tribes  throughout  the  EIS  process. 

•  Governmei\t-to-Govenmwut 
(A)nsullalion.  Commenters  recpiestrid 
that  OEA  engage  affected  tribes  in 
government-to-government 
consultation.  For  example,  the  Northern 
(dieyenne  Tribe  rcjquosted  that  the  EIS 
evaluate  water  rights  associated  with  tin; 
Indian  Homestead  Act.  USEPA 
rwjuested  that  OE]A  engage  in 
meaningful  government-to-governinent 
consultation  with  the  Northern 
Cbeyenim,  tlie  Crow',  and  several  bands 
of  the  Sioux  Nation.  Another 
conmienter  reconmmnded  that  OEA 
conduct  substantial,  on-going,  in-person 
consultation  with  affected  federally- 
recognized  tribes  and  that  jilanning  for 
the  DEIS  should  be  conducted  in 
consultative  partnership  with  affiliated 
tribiis,  to  guarantee  essential  tribal 
involvement  throughout  the  EIS 
{irocess.  OEA  has  contacted  the 
Northern  Cheyenne,  the  Crow',  and 
bands  of  the  Sioux  Nation  to  determine 
which  tribes  w'ould  like  to  engage  in 
government-to-government  consultation 
with  the  Board.  OEA  expects  that 
government-to-government  consultation 
with  interested  tribes  will  help  to 


identify  and  evaluate  potential  effects 
from  the  TRRC  proposal  to  tribal  lands, 
rights,  resources,  religious  or  cultural 
sites,  and  subsistence  activities. 

•  The  Board’s  Procedures  and 
Jurisdiction.  Commenters  raised 
concerns  regarding  the  Board’s 
jurisdiction  and  the  merits  of  the  public 
need  for  the  proposed  project. 

Public  Convenience  and  Necessity. 
Commenters  que.stioned  whether  the 
proposed  action  would  meet  the  “public 
convenience  and  neces.sity”  standard  in 
49  U.S.C.  10901  when  the  purpose  and 
need  of  the  project  is  only  to  serve  a 
privately-owned  coal  mine. 

Additionally,  commenters  felt  that  the 
proposed  action  would  not  serve  the 
public  interest,  especially  if  the  coal  is 
exported  to  foreign  markets. 

The  Board’s  review  of  the  TRRf^ 
proposal  consists  of  two  processes — 
consideration  of  (1)  the  transportation 
merits  under  49  U.S.C.  10901  of  the 
Interstate  Comrnerci!  Act,  and  (2)  the 
environmental  impacts  under  NEFA  and 
related  environmental  law's.  The 
comments  concerning  the  “public 
convenience  and  necessity”  and  public 
interest  regarding  the  proposal  relate  to 
the  transportation  merits  review  by  the 
Board.  Under  49  U.S.C.  10901(c)  of  the 
Interstate  Commerce  Act,  the  Board 
must  approve  a  proposal  to  construct  or 
operate  a  rail  line  unless  it  finds  that 
such  activities  are  inconsistent  w'ith  the 
“public  convenience  and  necessity.” 

The  statute  does  not  define  “pidrlic 
convenience  and  necessity”  but 
historically,  the  Board  has  evaluated 
w'hether  there  is  a  public  demand  or 
mjed  for  the  proposed  service;  wh(4her 
the  a]){)licant  is  financially  able  to 
undertake  the  construction  and  jrrovide 
rail  service;  and  w'hether  the  proposal  is 
in  the  public  interest  and  w'ill  not 
unduly  harm  existing  services.  The 
interests  of  shippers  are  accorded 
substantial  importanct;  in  assessing  the 
public  interest.  Safety  and 
environmental  concerns  are  also 
considered  and  w'eighed  against 
transportation  concerns  in  evaluating 
the  public  interest.  When  the 
environmental  review  here  is  completed 
and  the  Board  decides  whether  to 
authorize  the  proposed  line,  it  well 
consider  arguments  raised  bv 
commenters  that  the  TRRC  proposal  is 
inconsistent  with  “the  public 
convenience  and  necessitv.” 

Eminent  Domain.  Commenters 
expnissed  concern  over  just 
compensation  if  the  proposed  rail  line 
w'ere  to  traverse  their  land  and  the 
railroad’s  ability  to  use  eminent  domain 
to  acquire  land.  In  Board-approved  rail 
construction  cases,  it  is  the  railroad’s 
responsibility  to  accjuire  land  it  n(?eds  to 


implement  the  approved  project  under 
state  law.  If  the  railroad  needs  to  acquire 
property  associated  with  a  Board- 
approved  line  by  using  condemnation 
(also  known  as  eminent  domain)  it  must 
do  .so  in  accordance  with  the  State  of 
Montana’s  railroad  condemnation  law. 
The  Board  plays  no  role  in  any  eminent 
domain  proceedings  and  does  not 
approve  or  disapprove  any 
condemnation  of  private  property  under 
state  law. 

•  Proposed  Action,  (mmmenters 
suggested  that  if  the  Col.strip  Alternative 
was  determined  to  be  infea.sible  in  the 
previous  Tongue  River  I  EIS.  it  would 
not  be  feasible  today.  But  while  the 
Tongue  River  /  EIS  determined  that  the 
Colstrip  Alternative  had  a  higher  grade 
against  load  compared  to  other 
alternatives  considered  (0.85  percent 
versus  0.2  percent),  the  Tongue  River  I 
EIS  did  not  determine,  at  that  time,  that 
the  (iolstrip  Alternative  was  infeasible; 
rather  it  was  not  selected  as  the 
preferred  alternative  because  it  was  a 
longer  route  to  TRRC’s  then-identified 
target  markets  in  the  Midwest. 

Many  commenters  raised  concerns 
about  the  portion  of  the  propo.sed  line 
from  Ashland  to  the  previously  planned 
Mcmtco  Mine  (i.e..  Terminus  1). 
Clommenters  suggested  that  the 
development  of  the  Montco  Mine  is  not 
r«iasonably  foreseeable  b(!cause  then?  is 
currently  no  surface  mine  ptJrmit 
|)ending.  As  part  of  its  analysis  in  the 
EIS,  OEA  will  consider  this  i.ssue. 

•  Purpose  and  Need.  Commenters 
suggested  that  TRR(7s  information 
regarding  the  jmrpose  and  need  for  the 
proposed  action  is  based  on  speculation 
regarding  coal  mine  feasibility  and 
global  and  domestic  coal  markets. 
(k)inmenters  reinarkcid  that  domestic 
(hiinand  for  coal  has  decreased  in  favor 
of  natural  gas  and  the  most  logical 
destination  for  th(i  Otter  Creek  Coal 
w'oulfi  be  to  foreign  markets.  As 
discussed  above.  TRRC  has  indicated  a 
possibility  for  .some  portion  of  the  Otter 
(’.reek  coal  to  find  markets  overseas, 
including  markets  in  Asia  and  Europe, 
through  ports  along  tin;  Atlantic,  Facific. 
Creat  Lakes,  and  Culf  Coasts,  as  well  as 
to  coal-fired  power  plants  in  the  United 
.States.  OEA  will  conduct  an  analysis  to 
determine  if  TRR(7.s  projections  are 
reasonable,  given  the  available 
information,  and  will  present  the  results 
of  its  analysis  in  the  EJS. 

Environmental  Resource  Issues 

•  Analysis  of  Transportation  Systems. 
("ommenters  requested  that  the  EIS 
analyze  the  potential  transportation 
routes  for  coal  exjrort  from  coal 
transported  on  the  proposed  line. 
Commenters  requested  that  road  traffic 


17758 


Federal  Register/ Vol.  78,  No.  56/F’riday,  March  22,  201 3 /Notices 


delays  be  considered  at  road/rail  grade 
crossings  as  a  result  of  increased 
transaction-related  rail  traffic. 

Commenters  also  requested  that  the  EIS 
evaluate  rail  line  congestion.  For  the 
Colstrip  Alternative,  commenters 
requested  that  the  EIS  consider  potential 
impacts  to  area  roads  and  public  access 
roads.  In  addition,  commenters 
requested  that  the  EIS  evaluate  the 
ability  of  the  proposed  rail  line  to  carry 
additional  resource  commodities,  such 
as  timber  and  grain.  Commenters 
requested  that  the  EIS  analyze  impacts 
associated  with  the  proposed  paving 
and  possible  expansion  of  Tongue  River 
Road. 

USEPA  commented  that  the  EIS 
should  include  analysis  of  potential 
impacts  of  increa.sed  transaction-related 
rail  traffic  on  existing  rail  lines  and  the 
impacts  of  more  frequent  coal  trains  on 
communities  in  Montana  and  beyond. 
USEPA  also  requested  that  the  EIS 
provide  details  on  TRRC’s  projected 
daily  peak  and  average  train  traffu;. 

The  Draft  Scope  of  Study  has  been 
revised  to  reflect  that  the  EIS  will 
evaluate  the  potential  downline  rail 
traffic  congestion  as  well  as  road  traffic 
congestion  at  road/rail  grade  crossings 
resulting  from  increased  transaction- 
related  rail  line  traffic.  The  EKS  will 
describe  the  existing  road/rail  grade 
crossing  delay  and  analyze  the  potential 
for  an  increase  in  delay  related  to  the 
proposed  rail  operations.  The  EIS  will 
evaluate  the  potential  paving  and 
expansion  of  Tongue  River  Road  as  a 
cumulative  impact.  The  EIS  will 
consider  wljether  the  other  issues  rai.sod 
by  commenters  should  be  addressed  in 
the  EIS,  and  if  so,  analyze  them  as 
appropriate. 

•  Analysis  of  Safety  Impacts. 
Ciommenters  requested  that  the  EIS 
examine  potential  safety  issues, 
including  accidents  at  grade  crossings, 
fires,  livestock  loss,  and  train 
derailment.  Commenters  also  requested 
that  the  EIS  examine  the  potential  delay 
of  emergency  service  vehicles  at  grade 
crossings  due  to  the  increase  in  train 
traffic  and  potential  collisions  with 
trucks  transporting  hazardous  materials. 
Additionally,  commenters  requested 
that  the  EIS  analyze  public  safety 
impacts  from  coal  train  traffic  on  the 
proposed  line  as  well  as  an  increase  in 
coal  train  traffic  on  existing  rail  lines 
that  may  move  coal  from  the  Otter  Creek 
area.  The  EIS  will  evaluate  potential 
impacts  of  TRRC’s  preferred  route  and 
each  alternative  on  road/rail  grade 
crossing  safety  and  analyze  the  potential 
for  an  increase  in  accidents  related  to 
the  proposed  new  rail  operations.  The 
EIS  will  akso  de.scrihe  projected  rail 
operations  and  analyze  the  potential  for 


increased  probability  of  accidents, 
including  derailments  due  to  the 
proposed  action.  The  Draft  Scope  of 
Study  has  been  revised  to  reflect  that 
the  EIS  will  evaluate  the  potential  for 
disruption  and  delays  to  emergency 
vehicles  and  evaluate  the  potential  for 
fires  and  livestock  loss.  The  EIS  will 
consider  w'hether  the  other  issues  raised 
by  commenters  should  be  addressed  in 
the  EIS,  and  if  so,  analyze  them  as 
appropriate. 

•  Analysis  of  Land  Use. 

Ayricultural  Lands.  Several 
commenters  requested  that  the  EIS 
evaluate  the  potential  impacts  to 
agricidtural  lands,  including 
ranchlands,  access  to  water  and  grazing 
pastures  for  livestock,  impacts  to  cattle 
crossings,  access  to  irrigation  systems, 
and  access  to  roads.  The  Draft  Scope  of 
^>tudy  has  been  revised  to  reflect  that 
the  EIS  will  evaluate  impacts  to  these 
agricultural  lands. 

Potential  Section  4{f)  properties. 

The  Montana  Department  of 
Transportation  requested  that  the  EIS 
identify  and  evaluate  potential  impacts 
to  resources  protected  under  the  U.S. 
Department  of  Transportation  (IISDOT) 
regulation  known  as  “Section  4(f).’’ 
Section  4(f)  provides  that  USDOT 
agencies  cannot  approve  the  use  of  land 
from  publicly  owned  parks,  recreational 
areas,  refuges,  or  historical  sites  except 
under  certain  conditions.  The  Board  is 
an  independent  agency  organizationally 
housed  within  USDOT.  Its  governing 
statute  is  the  Interstate  Commerce  Act 
and  not  the  Department  of 
Transportation  Act,  49  U.S.C.  16.53(f) 
(1970).  Therefore,  the  Board  is  not 
subject  to  Section  4(f)  requirements. 
However,  the  Federal  Highway 
Administration  (FHWA)  is  a  USDOT 
agency  subject  to  the  Section  4(f) 
requirements.  An  underpass  at  Interstate 
94  would  need  to  be  built  for  the 
Tongue  River  Road,  Tongue  River,  and 
Moon  Creek  Alternatives  (should  the 
Board  approve  one  of  the.se 
alternatives),  which  would  require 
approval  from  P’HWA  in  coordination 
with  the  Montana  Department  of 
Transportation.  Therefore,  the  Draft 
Scope  of  Study  has  been  revised  to 
reflect  that  the  EIS  will  analyze 
potential  impacts  to  Section  4(f) 
properties  that  may  be  located  near 
interstate  94  along  the  Tongue  River 
Road,  Tongue  River,  and  Moon  Creek 
Alternatives. 

•  Analysis  of  Recreation. 

Commenters  requested  that  the  EIS 
evaluate  potential  impacts  to 
recreational  activities.'including 
hunting,  fishing,  and  canoeing. 
Commenters  requested  that  the  EIS  al.so 
evaluate  impacts  to  Montana  Fish, 


Wildlife,  and  Parks  (MFWF) 

Conservation  Easements  and  Block 
Management  properties.  Additionally, 
many  commenters  w'ere  t:oncerned 
about  impacts  to  recreation  areas  near 
Miles  City  resulting  from  increa.sed  train 
operations.  The  Draft  .Scope  of  Study 
has  been  revised  to  reflect  that  the  EIS 
will  evaluate  these  issues. 

•  Analysis  of  Biological  Resources. 

Fisheries.  Commenters  requested 
that  the  EIS  analyze  the  potential 
impacts  to  the  Miles  City  Fish  Hatchery, 
the  Tongue  River  dam,  and  the  Tongue 
and  Yellowstone  River  ditches.  The 
Final  Scope  reflects  that  the  EIS  will 
evaluate  impacts  to  the  Mites  City  Fish 
Hatchery,  the  Tongue  River  dam  and  the 
Tongue  and  Yellow  River  ditches,  as 
appropriate. 

Birds.  Commenters  requested  that 
potential  impacts  to  birds  be  analyzed 
in  the  EIS.  Specifically,  the  U.S.  Fish 
and  Wildlife  Service  (USFW.S) 
requested  that  ground  and  aerial  surveys 
be  conducted  along  the  different 
alternatives’  right-of-ways  in 
compliance  with  the  Migratory  Bird 
Treaty  Act  and  the  BaJd  and  Golden 
Eagle  Protection  Act.  Additionally,  one 
commenter  requested  the  EIS  examine 
potential  impacts  to  burrowing  owls, 
.short-eared  owls,  mountain  plovers,  and 
ferruginous  hawks.  The  Draft  Scope  of 
Study  has  been  revi.sed  to  reflect  that 
the  EIS  will  include  appropriate  aerial 
and  ground  surveys  along  the 
alternatives  in  compliance  with  the 
Migratory  Bird  Treaty  Act  and  the  Bald 
and  Golden  Eagle  Protection  Act.”*  The 
EIS  w'ill  consider  w'hether  the  other 
issues  raised  by  commenters  should  be 
addressed  in  the  EIS,  and  if  .so,  analyze 
them  as  appropriate. 

Wildlife.  Commenters  requested 
that  the  EIS  analyze  potential  impacts  of 
the  proposed  action  to  wildlife 
migration  corridors  and  breeding 
grounds  along  with  impacts  to  wildlife 
as  a  result  of  wildlife-train  collisions 
along  the  proposed  rail  line  and 
alternatives.  The  Draft  Scope  of  Study 
has  been  revised  to  reflect  that  the  EIS 
will  analyze  impacts  to  wildlife 
migration  corridors  and  breeding 
grounds,  along  with  impacts  to  wildlife 
as  a  result  of  wildlife-train  collisions 
along  the  proposed  rail  line  and 
alternatives. 

Vegetation.  USI’WS  reque.sted  the 
development  and  implementation  of  a 
comprehensive  restoration  plan  to 
addre.ss  temporarily  disturbed  areas,  in 
particular  the  native  grassland. 


'"As  (li.sciissed  above,  OEA’s  ability  to  conduct 
these  surveys  depends  on  landowner  permission  to 
access  projrerties  located  along  the  alternatives 
under  consideration. 
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sagHbnish-.sleppi!,  and  riparian  areas. 
Commcnters  also  requested  that  a 
detailed  vegetative  habitat  mapping 
survey  bo  conducted.  These  requests 
will  be  considered  in  the  EI.S,  as 
aj)propriate. 

ThnHitened  and  Endangered 
Species.  U.SFW.S  recjuested  that  the  EIS 
evaluate  potential  impacts  to  the  Black¬ 
footed  Ferret,  Pallid  Sturgeon,  Interior 
Lea.st  Tern,  Whooping  Crane,  Greater 
Sage-Grouse  (candidate  species),  and 
Sprague’s  Pipit  (candidate  species). 
Additionally,  USFWS  requested  that  a 
biological  assessment  be  conducted.  The 
IJraft  Scope  of  Study  has  been  revised 
to  reflect  that  the  EIS  will  evaluate 
impacts  to  the  Black-footed  ferret.  Pallid 
Sturgeon,  Interior  Least  Tern,  Whooping 
C.rane,  Greater  Sage-Grouse  (candidate 
species),  and  Sprague’s  Pipit  (candidate 
species)  and  include  a  biological 
as.sessment  for  threatened  and 
endangered  species. 

Noxious  Weeds.  (Commcnters  raised 
concerns  associated  with  the  spread  of 
noxious  weeds  resulting  from  the 
construction  and  operation  of  the 
proposed  rail  line.  The  Draft  Scope  of 
Study  has  been  revi.sed  to  reflect  that 
the  EIS  will  analyze  potential  impacts 
from  the  spread  of  noxious  weeds. 

•  Analysis  of  Water  Hesources. 

Groundw  ater  and  Surface  Water. 
USEPA  requested  that  the  EIS  analyze 
potential  impacts  to  water  quantity  such 
as  changes  in  stream  flow,  additional 
uses  of  surface  or  groundwater, 
groundwater  depletions,  and  reductions 
in  groundwater  recharge.  MFWP 
requested  that  the  proposed  action 
maintain  the  connectivity  of  prairie 
streams  and  rivers  to  minimize  impacts 
to  the  area  fisheries  and  study  the 
potential  alterations  to  stream  and  hank 
morphology  as  well  as  potential 
.sediment  impacts  from  erosion  and  cut 
and  fill  operations.  (Commenters  also 
requested  that  the  EIS  examim;  when; 
the  water  needed  for  construction  and 
operation  would  be  sourced  and  what 
impat:t  the  proposed  action  would  have 
on  water  access  for  area  ranchers  and 
farmers.  One  commenter  requested  that 
the  EIS  evaluate  impacts  resulting  from 
pollution  runoff  into  any  streams  listed 
under  Clean  Water  Act  Sec;tion  303d  in 
the  project  area.  The  Draft  Scope  of 
Study  has  been  revised  to  reflect  that 
the  EIS  will  evaluate  the.se  issues. 

Floodplains.  One  commenter 
requested  that  the  EIS  include  a  flood 
analysis  of  the  construction  impacts 
from  the  proposed  rail  line  and 
alternatives  on  Miles  City.  Commenters 
requested  that  the  EIS  evaluate  potential 
impacts  to  irrigation  structures  along  the 
Tongue  River.  The  Draft  Scope  of  Study 
has  been  revi.sed  to  reflect  that  the  EIS 


will  evaluate  potential  floodplain 
impacts  from  the  proposed  rail  line  and 
alternatives  on  Miles  City  and  that  the 
EIS  will  evaluate  potential  impacts  to 
irrigation  structures  along  the  Tongue 
River. 

Stream  Morphology.  USEPA 
suggested  that  the  EIS  include  an 
analysis  of  potential  impacts  to  the 
stream  morphology  of  the  Tongue  Rivitr 
and  Chter  Creek,  existing  and  proposed 
artificial  bank  stabilization  structures, 
agricultural  practices  adjacent  to  the 
water  bodies,  con.strictions  placed  on 
the  river  channel  and  floodplain,  fluvial 
geomorphology,  bank  stabilization  and 
floodplains,  and  hank  destabilization. 
The  Draft  Scope  of  Study  has  been 
revised  to  reflect  that  the  EIS  will  assess 
potential  impacts  to  geomorphology  of 
the  ’Fongue  River  and  Otter  Creek.  The 
EIS  will  consider  whether  the  other 
issues  raised  by  commenters  should  be 
addressed  in  the  EIS,  and  if  .so.  analyze 
them  as  appropriate. 

Water  Quality.  U.SEPA  requested 
that  the  EIS  utilize  existing  models  to 
review  reasonably  foreseeable  water 
quality  impacts  in  the  U.S.  from  coal 
combustion;  summarize  existing  water 
quality  conditions;  evaluate  the 
potential  water  quality  impacts  from  the 
propo.sed  rail  line  and  alternatives  and 
potential  area  mines;  and  include 
information  about  water  quality 
standards,  potential  discharge  from  the 
proposed  railroad  and  potential  area 
mines,  and  impaired  water  bodies  in  the 
State  of  Montana  and  the  Northern 
Cheyenne  Reservation.  The  Draft  Scope 
of  Study  has  been  revised  to  reflect  that 
the  EIS  will  consider  USEPA  guidance 
documents  concerning  non-point  source 
pollution  and  the  USEPA  Water  Quality 
A.ssessment  for  the  Tongue  River  and 
will  include  information  concerning 
State  of  Montana  and  Northern 
(iheyenne  Tribe  water  quality  standards. 
The  EIS  will  consider  whether  the  other 
issues  raised  by  USEPA  should  he 
addressed  in  the  ELS,  and  if  so,  analyze 
them  as  aj)propriate. 

Wetlands.  The  Corps  recommended 
that  a  Draft  404(b)(1)  analysis  be 
performed  and  included  as  part  of  the 
EIS.  USEPA  requested  that  the  EIS 
include  an  analysis  of  the  potential 
impacts  to  wetlands  and  riparian 
habitats.  The  Draft  Scope  of  .Study  has 
been  revi.sed  to  reflect  that  the  EIS  will 
include  an  analysis  of  the  potential 
impacts  to  w'etlands  and  riparian 
habitats  and  include  information  to 
support  a  Draft  404(b)(1)  analysis. 

.  •  Analysis  of  Navigation. 
Commenters  requested  that  the  EIS 
evaluate  the  imjracts  of  the  construction 
and  operation  of  the  railroad  on 
navigability  of  water  bodies.  The  EIS 


will  include  an  analysis  of  potential 
impacts  to  navigation. 

•  Analysis  of  Geology  and  Soils. 

Several  commenters  requested  an 
analysis  of  alluvial  valley  floors,  soil 
erosion,  prime  farmland,  and 
reclamation  activities.  One  commenter 
expre.ssed  concern  about  atmospheric 
deposition  of  rail  traffic  emissions  on 
soil,  including  accumulation  of 
Polycyclic  Aromatic  Hydrocarbons 
(PAH)  and  heavy  metals.  The  EIS  will 
evaluate  potential  mine  reclamation 
activities  as  cumvdative  impacts.  The 
Draft  Scope  of  Study  has  been  revised 
to  reflect  that  the  EIS  will  evaluate  the 
potential  atmospheric  deposition  of  rail 
traffic  emissions  on  .soil  including  the 
po.ssible  accumulation  of  PAH  and 
heavy  metals  from  the  proposed  line. 

•  Analysis  of  Air  Quality  and 
Visibility. 

Emissions  Analysis.  USEPA 
recommended  that  the  EIS  utilize 
existing  models  to  review  reasonably 
fore.seeable  air  quality  impacts  in  the 
U.S.  from  combustion  of  the  coal 
transported  by  the  propo.sed  line. 

USEPA  also  recommended  that  the  EIS 
discuss  practices  in  use  at  coal  mines  in 
the  Powder  River  Basin  for  reducing 
NOx  emi.ssions  from  blasting  activitie.s, 
utilize  far-field  and  potentially  al.so 
near-field  air  quality  modeling  to  assess 
potential  impacts  to  Class  I  areas  and 
visibility  because  of  the  proximity  to  the 
Northern  Cheyenne  Class  I  airshed,  as 
well  as  the  proposed  railroad  and 
mines’  potential  contributions  to 
cumulative  impacts  on  air  quality- 
related  values  (AQRVs),  resources  that 
may  be  adversely  affected  by  a  change 
in  air  quality,  such  as  visibility  in  Class 
I  areas  and  sensitive  Class  II  areas  based 
upon  cumulative  impact  air  quality 
modeling  previously  conducted  by 
BLM.  USEPA  nx'.ommended  that  the  EIS 
analyze  potential  visibility  degradation 
and  incremental  consumption  under 
EPA’s  Prevention  of  Significant 
Deterioration  (PSD)  permitting  program 
from  the  proposed  project  and 
cumulative  emissions  because  of  the 
proximity  of  the  project  to  sensitive 
receptor  areas  and  because  of 
previously-modeled  air  quality  impacts. 
The  Draft  Scofie  of  Study  has  been 
revised  to  reflect  that  the  EIS  will 
examine  potential  impacts  from  the 
proposed  line  and  any  coal  mines  that 
the  proposed  line  might  serve  on 
visibility  degradation  and  impacts  to  the 
Northern  Cheyenne  Class  1  airshed  and 
Class  II  sensitive  areas,  evaluate 
incremental  consumption  under  EPA’s 
PSD  permitting  program  for  cumulative 
emi.ssions  from  the  mines  and  other 
activitie.s  in  the  project  area  and  include 
relevant  information  from  BLM's 
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Resource  Management  Plan  air  quality 
.study. 

One  commenter  requested  that  the  EIS 
determine  the  impacts  of  million  tons  of 
coal  being  shipped  to  China  and  burned 
with  limited  or  no  pollution  control 
devices.  While  the  Board  has  noted  that 
Supreme  C^ourt  precedent  suggests  that- 
an  analysis  of  impacts  related  to 
activities  over  which  the  Board  has  no 
authority  to  rtigulate  and  are  not 
proximately  caused  by  the  Board’s 
decision  is  not  required  under  NEPA,'-* 
the  Draft  Scope  of  Study  has  Ireen 
revis(!d  to  reflect  that  the  EIS  will 
include  an  appropriate  air  quality 
analysis  of  the  combustion  of  the  coal 
transported  by  the  pro|)osed  rRRC  line. 
The  EIS  will  also  evaluate  the  air  quality 
impacts  from  mining  activities  at  the 
r:oal  mines  that  w'ould  produce  coal  to 
be  carried  on  the  propnsjul  TRKC  line  as 
cumulative  impaj;ts.  The  EIS  will 
c:onsider  whether  the  other  issues  raised 
by  commenters  should  be  addressed  in 
the  EIS.  and  if  so,  analyze  them  as 
appropriate. 

(k)nsult(ilion.  USEPA 
recommended  that  the  EIS  include 
design  measures  lor  the  coal  mines  that 
are  likely  to  be  imposed  bv  the  State  of 
Montana  into  the  analysis  and  identify 
these  measurfis  as  permit-ndated 
conditions  in  the  baseline  emission 
inveiitorv.  IISEPA  recoinmonded  that 
OEA  consult  with  BLM  and  Montana 
State  agencies  on  the  project's  air 
(|uality  analysis,  tlu;  n^sulls  of  the 
analvsis,  irhmtification  of  available 
mitigation  measures,  and  anv  nec<;ssary 
l)ermitling.  as  appropriate.  The  Draft 
.Scop«:  of  Study  has  been  revisful  to 
rellect  that  the  EIS  will  consider 
Montana  State  mnission  c:ontrols 
re(juin;d  on  permitted  sources  in  the 
baseline  cumulative  impacts  analysis. 
HEM  and  Montana  State  agencies  are 
cooperating  agencies,  and  (3EA  will 
(.onsult  with  them  on  thesr;  issues. 

Diesrl  Emissions.  St;veral 
commenters  nxjuested  that  the  EIS 
analyze  an  increase  in  air  pollution  ami 
ass(K;iated  human  health  effects  from 
the  proposed  action.  Commenters 
ri'quested  that  the  EIS  analyze  potential 
public  health  impacts,  including 
impacts  associated  with  diesel 
emi.ssions  from  locomotives  anrl 
incrtiasf^d  coal  train  traffic  from  the 
mine  sites  to  the  destination  facilities. 
DSEPA  requested  that  the  EIS  evaluate 
the  potential  human  health  impacts  to 
potentially  affected  communities  along 
existing  rail  lines  that  may  move  coal 
from  the  Otter  (’.reek  area,  including 

liiviTH.fi.  C.O..  Inc. — (iDiisIr  Anri 
Ofn-mlion — Wostern  .'MiffninnnI.  FD  .'{OlKfi  (.Suh-No. 
3)  at  10  II  21  (STB  stirvmi  lunt!  15.  2011) 


potential  impacts  associated  with  diesel 
exhaust.  The  Draft  Scope  of  Study  has 
been  revised  to  reflect  that  the  EIS  will 
include  an  appropriate  evaluation  of  the 
effects  on  human  health  from 
locomotive  diesel  emissions. 

^  Climate  Change.  Several 
commenters  requested  that  the  EIS 
analyze  the  potential  contributions  to 
climate  change  resulting  from  the 
proposed  action.  Additionally, 
commenters  requested  that  the  EIS 
analyze  potential  air  quality  impacts, 
including  climate  change,  resulting  from 
the  proposed  coal  export  terminals  in 
the  Pacific  Northwest.  USEPA 
recommended  performing  a  life  cycle 
greenhouse  gas  ((JHG)  emissions 
analysis.  While  the  Board  has  noted  that 
Supreme  Court  precedent  suggests  that 
an  analysis  of  impacts  related  to 
activities  over  which  the  Board  has  no 
authority  to  regulate  and  are  not 
proximately  cau.sed  by  the  Board's 
dticision  is  not  required  under  NEPA,^" 
the  Draft  Scope  of  Study  has  been 
revised  to  reflect  that  the  EIS  will 
include  a  life-cycle  analysis  of  potential 
GHC  emissions.  The  EES  will  cojisider 
whrither  the  other  issues  raised  by 
commenters  should  be  addressed  in  the 
EIS,  and  if  so,  analyze  them  as 
appropriate. 

Coal  Dust.  Numerous  comimmters 
addressed  the  potential  impacts  of  coal 
dust  to  air  quality,  human  health,  and 
visibility.  Specifically,  one  commenter 
re(]U(*sted  that  the  EkS  include  an 
analysis  of  the  potential  impacts  to  the 
Class  1  airshed  of  the  Northern 
Cheyenne  Tribe,  (lominenters  requested 
that  the  EIS  evaluate  the  potential 
impacts  of  coal  dust  emitted  from 
railcars  traviding  on  the  proposed  line 
with  and  without  the  usi*  of  dust  lumtrol 
tiH;hniques.  including  chemical 
surfactants,  and  analyze  the  chemical 
composition  of  these  surfactants. 
Commenters  also  reipiested  that  the  EIS 
analyze  the  potential  effects  of  toxic 
pollutants,  including  heavy  metals,  such 
as  cailmiiim,  resulting  from  the 
emission  of  coal  du.st  along  the 
jiroposed  line.  These  commenters 
suggested  that  the  EIS  include  a  study 
of  the  potential  human  health  (!ffet:ts 
from  coal  dust  on  communities  along 
the  proposed  line,  and  around  coal 
stock  piles  in  various  weather 
conditions.  USEPA  requested  that  the 
EIS  analyze  potimtial  increases  in  coal 
dust  that  would  be  associated  with 
transaction-related  traffic  along  the 
propo.sed  line  and  additional  rail  traffic 
along  existing  lines  that  may  move  coal 
from  the  (3tter  Creek  area.  MFWP 
commented  on  prjtential  effects  of  coal 


Id. 


dust  to  the  Miles  City  Fish  Hatchery. 

The  Draft  Scope  of  Study  has  been 
revised  to  clarify  that  the  EIS  will 
include  an  appropriate  evaluation  of 
impacts  from  coal  dust,  including  any 
human  health  impacts. 

•  Analysis  of  Noise  and  Vibration. 
Several  commenters  requested  that  the 
EIS  analyze  potential  impacts  to  people 
and  structures  along  the  proposed  line 
and  alternatives  from  potential  ground 
vibrations.  Commenters  specifically 
requested  a  comprehensive  vibration 
study  on  the  Miles  (nty  Fish  Hatchery. 
Srweral  commenters  requested  that  the 
EIS  analyze  the  potential  impacts  of 
sound  and  infrasound  (sound  below  the 
level  of  human  hearing)  from 
transaction-related  rail  traffic.  One 
commenter  was  concerned  about  the 
effects  of  vibration  on  structures  such  as 
bridges,  retaining  walls,  homes,  ranch 
structures,  pipelines,  and  irrigation 
systems,  particularly  those  areas  with 
underlying  clay  .soils.  The  Draft  .Scope 
of  .Study  has  been  revi.sed  to  refl<!ct  that 
the  EIS  will  evaluate  potential  impacts 
to  the  Miles  (’ity  Fish  Hatchery,  as 
appropriate.  The  EI.S  will  consider 
wlnither  the  other  issues  raised  by 
commenters  should  be  addres.sed  in  tlu! 
EIS.  and  if  .so,  analyze  them  as 
appropriate. 

•  Analysis  ofEnergv  Hesources. 
Commenters  requested  that  the  E'l.S 
analyze  potential  impacts  to  existing 
and  future  utility  lines  underground  and 
overhead  and  the  impact  of  the 
construction  and  operation  of  the 
proposiul  line  and  Otter  Creek  Mine's 
energy  neetls  on  the  loi:al  energy  grid. 
Commenters  suggested  that  the  EKS 
di.scuss  the  current  and  future  coal 
market  and  the  potential  switch  to 
natural  gas  and  wind  powiir;  analyze 
whether  .Asia  could  be  a  major 
destination  for  Powder  Kiviu  Basin  coal; 
and  analyze  if  C.hina  is  planning  to  use 
inexpensive  coal  imported  from  the  D.S. 
as  a  iiridge  fuel  until  it  can  develop 
renewable  energy,  (amimenters 
requested  that  the  EI.S  evaluate  potential 
impacts  from  the  propo.sed  Young’s 
Creek  Mine  in  Wyoming  and  possible 
expansion  of  the  Decker  Minos.  The 
Draft  St;ope  of  .Study  has  been  revised 
to  reflect  that  the  EIS  will  analyze  the 
potential  impact  of  the  proposed  at;tion 
on  energy  tnarkets  and  the  eflect  of 
energy  markets  on  the  proposed  action, 
as  appropriate.  The  EKS  will  consider 
whether  the  other  issues  raised  by 
commenters  shoidd  be  addressed  in  the 
EKS,  and  if  .so,  analyze  them  as 
appropriate. 

•  Analysis  of  Socioeconomics  and 
Environmental  Justice.  Ommienters 
requested  that  the  EKS  analyze  any 
disproportionate  adverse  inqiacts  on 
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low-income  residents  of  the  Northern 
Cheyenne  Reservation,  as  well  as  the 
Amish  Community  in  the  project  area. 
Specifically,  commenters  requested  that 
the  EIS  analyze  potential  impacts  to  the 
Northern  (iheyenne  Reservation’s 
poverty  rates,  incomes,  crime  rates, 
transportation  and  safety  i.ssues,  social 
services,  and  healthcare.  Several 
commenters  requested  that  the  EIS 
analyze  the  socioeconomic  impacts  from 
an  influx  of  workers  in  the  project  area, 
including  demand  for  local  services. 
Nhimerous  commenters  requested  that 
the  EIS  determine  the  economic  costs  to 
agricultural  and  tourism  operations  in 
Uie  project  area.  Additionally,  several 
commenters  requested  that  the  EIS 
evaluate  the  possibility  of  potential  job 
creation  or  job  loss,  especially  in  mining 
and  law  enforcement  and  as  a  result  of 
potential  coal  displacement  at  the 
Western  Energy  mine  in  Colstrip, 
Montana.  One  comnienter  requested 
that  the  EIS  analyze  potential  impacts  to 
the  Town  of  Colstrip  due  to  the  change 
in  TRRC's  preferred  alternative. 
Numerous  commenters  requested  that 
the  EIS  evaluate  potential  for  losses  in 
property  values  for  landowners  along 
the  different  alternatives.  USEPA 
rerjuested  that  the  EIS  include  a 
discussion  of  potential  environmental 
justice  impacts  in  the  air,  water, 
socioeconomics,  and  traffic  analyses, 
particularly  associating  specific 
resource  impacts  to  specific 
communities,  including  the  Northern 
Cheyenne  and  the  Crow  reservations. 
The  EIS  will  include  an  appropriate 
evaluation  of  socioeconomic  and 
environmental  justice  issues. 

•  Analysis  of  Cultural  and  Historic 
Resources.  The  Northern  Cheyenne  and 
other  commenters  requested  that  the  EIS 
evaluate  the  effects  of  the  proposed 
action  on  sites  and  resources  of  religious 
and  cultural  significance  to  the 
Northern  Cheyenne  Tribe.  USEPA 
commented  that  the  Northern  Cheyenne 
Tribe  considers  the  Tongue  River  and 
the  Tongue  River  Valley  to  be  places  of 
cultural  and  spiritual  significance.  One 
commenter  encouraged  OEA  to  join  the 
December  5,  2012,  Interagency 
Coordination  and  Collaboration  for  the 
Protection  of  Indian  Sacred  Sites 
Memorandum  of  Understanding  (MOU), 
signed  by  the  Departments  of  Defen.se, 
Interior,  Agriculture  and  Energy  and  the 
Advisory  Council  on  Historic 
Preservation.  That  MOU  outlines  a 
multi-point  approach  to  improve  the 
protection  of  and  tribal  access  to  tribal 
sacred  sites  across  the  country.  The 
commenter  recommended  that  OEA 
conduct  slibstantial,  on-going,  in-person 
consultation  with  affected  federally 


recognized  tribes  and  that  new'  cultural 
resource  surveys  should  be  conducted 
in  consultative  partnership  with 
affiliated  tribes.  The  commenter  also 
requested  that  the  EIS  include  a  Visual 
Impact  Study  to  as.sess  the  potential 
indirect  impacts  to  tribal  and  other 
cultural  re.sources.  a  cultural  resource 
survey,  landscape-level  archeological, 
historical  and  architectural  surveys 
(including  those  for  historic  ranches),  an 
ethnographic  study,  and  an 
archeological  survey  within  the  Area  of 
Potential  Effect  (APE)  for  the  project  in  • 
consultation  with  the  tribes, 
stakeholders,  property-owners  and 
relevant  local,  state,  and  federal 
agencies.  The  Draft  Scope  of  Study  has 
been  revised  to  reflect  that  the  EIS  will 
include  an  analysis  of  indirect  anrl 
visual  effects  on  cultural  and  historic 
resources.  The  EIS  wtll  consider 
whether  the  other  issues  raised  by 
commenters  should  be  addressed  in  the 
EIS,  and  if  so,  analyze  them  as 
appropriate. 

•  Analysis  of  Aesthetics.  Commenters 
requested  that  the  EIS  include  a  Visual 
Impact  Study  to  accurately  gauge 
impacts  to  cultural  resources,  and  to 
specifically  consider  impacts  to  the 
Northern  Cheyenne  Tribe  and 
Reservation.  Commenters  requested  that 
(he  EIS  evaluate  the  potential  impacts 
from  industrialization  of  an  agricultural 
area.  One  commenter  suggested  using 
the  BLM  Visual  Resource  Management 
Manual.  The  Draft  Scope  of  Study  has 
been  revised  to  reflect  that  the  EIS  will 
evaluate  these  issues. 

•  Analysis  of  Cumulative  Impacts. 
Commenters  requested  that  the  EIS 
analyze  the  potential  cumulative 
impacts  from  the  proposed  Otter  Creek 
Mine,  cioal  bed  methane  and  oil  and  gas 
development,  exports  of  Pow’der  River 
Basin  coal  to  Asian  coal  markets,  and 
the  paving  of  Tongue  River  Road. 
Commenters  also  requested  that  any 
potential  discharge  from  existing  mines 
and  effects  of  discharges  from  existing 
mines  or  runoff  into  the  Tongue  River 
and  its  tributaries  be  analj'zed  for  its 
potential  impacts  to  water  quality 
including  increases  in  salinity  and  sodic 
water  content.  USEPA  requested  that 
the  EIS  include  information  about  the 
timing  and  duration  of  potential  mining 
activities  at  the  proposed  Otter  Creek 
Mine  and  the  previously  planned 
Montco  Mine,  as  well  as  the  estimated 
mine  acreage  that  will  be  disturbed  at 
any  one  time.  The  EIS  will  evaluate  the 
cumulative  and  incremental  impacts  of 
the  propo.sed  action  w'hen  added  to 
other  past,  present,  and  reasonably 
foreseeable  future  actions  in  the  project 
area,  including  an  appropriate  analysis 


of  the  actions  raised  by  commenters  on 
the  Draft  Scope. 

Final  Scope  of  Study  for  the  EIS 

Environmental  Impacts  Analysis 

Proposed  New  Construction  and 
Operation 

The  EIS  w'ill  address  activities 
a.s.soiaated  with  the  con.struction  and 
operation  of  the  propo.sed  rail  line  and 
its  potential  environmental  impacts,  as 
appropriate. 

Impact  Categories 

The  EIS  will  analyze  potential  direct, 
indirect,  and  cumulative  impacts  of 
the  proposed  construction  and 
operation  of  the  TRRC  rail  line  and  each 
reasonable  and  feasible  alternative  on 
the  human  and  natural  environment,  as 
well  as  the  no-action  alternative.  Impact 
areas  addressed  will  include  the 
following:  Transportation  systems, 
.safety,  land  use,  recreation,  biological 
resources,  water  resources  (including 
w'etlands  and  other  waters  of  the  U.S.). 
navigation,  geology  and  soils,  air 
quality,  noise,  energy  resources, 
socioeconomics,  cultural  and  historic 
resources,  aesthetics  (including  visual 
resources)  and  environmental  justice. 
The  EIS  W'ill  include  a  discussion  of 
each  of  these  impact  areas  and  will 
address  the  potential  direct,  indirect, 
and  cumulative  impacts  associated  with 
the  proposed  action  under  each 
reasonable  and  feasible  alternative  and 
the  no-action  alternative. 

1.  Transportation  Systems 

The  EIS  will: 

a.  Evaluate  the  potential  impacts 
resulting  from  TRRC’s  preferred  route 

and  each  alternative  (hg  existing 

rail  and  road  nelw'ork.  This  w'ill  inf:lude 
analyzing  potential  impacts  for 
downline  rail  traffic  congestion,  as  well 
as  road  traffic  congestion  at  road/rail 
grade  crossings  resulting  from  increased 
transaction-related  traffic,  as 
appropriate. 

b.  Describe  the  existing  road/rail 
grade  crossing  delay  and  analyze  the 
potential  for  an  increase  in  delay  related 
to  the  proposed  rail  operations,  as 
appropriate. 


NEPA  requires  the  Board  to  consider  dire»;t. 
indirect,  and  cumulative  impacts.  Direct  and 
indire<’t  impacts  are  both  caused  by  the  action.  40 
CPR  l.SOB.SlaMb).  A  cumulative  impact  is  the 
"incremental  impact  of  the  action  when  added  to 
other  past,  present,  and  reasonably  foreseeable 
future  actions  regardless  of  what  agency  (federal  or 
non-federal)  or  person  undertakes  such  other 
actions.”  40  CFR  1508.7. 

^^The  term  "alternatife"  in  this  Final  Scope 
refers  to  reasonable  and  feasible  alternatives  and  the 
no-action  alternative 
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c.  Propose  mitigation  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  transportation  systems,  as 
appropriate. 

2.  Safety 

The  EIS  will: 

a.  Evaluate  potential  impacts  of 
TRRCl’s  preferred  route  and  each 
alternative  on  road/rail  grade  crossing 
safety  and  analyze  the  potential  for  an 
increase  in  accidents  related  to  the 
proposed  new  rail  operations,  as 
appropriate. 

b.  Describe  projected  rail  operations 
and  analyze  the  potential  for  increased 
probability  of  train  accidents  including 
derailments,  as  appropriate. 

c.  Evaluate  the  potential  for 
disruption  and  delays  to  the  movement 
of  emergency  vehicles. 

d.  Evaluate  the  potential  for  fires  and 
livestock  toss  as  a  result  of  TRRC’s 
preferred  route  and  each  alternative,  as 
appropriate. 

e.  Propose  mitigation  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  safety,  as  appropriate. 

3.  Land  Use 

The  EIS  will: 

a.  Evaluate  potential  impacts  of 
TRRC7s  preferred  route  and  each 
alternative  on  existing  land  use  patterns 
within  the  project  area  and  identify 
tliose  land  uses,  including  agricultural, 
that  would  he  potentially  affected  by  the 
proposed  msw  rail  line. 

b.  Analyze  the  potential  impacts 
associated  with  each  alternative  to  land 
uses  identified  within  the  project  area, 
if)r  examj)le.  impacts  to  ranching  and 
other  agricultural  usage  such  as  aficoss 
to  water  and  grazing  pastun;s  for 
livestock,  impacts  to  cattle  crossings, 
acce.ss  to  roads,  and  access  to  irrigation 
systems.  Such  potential  impacts  may 
include  incompatibility  with  existing 
land  use  and  conversion  of  land  to 
railroad  use. 

c.  Identify  and  evaluate  potential 
impacts  to  resources  protected  under 
the  USDOT  Section  4(f)  regulation  that 
may  be  located  near  Interstate  94  along 
the  Tongue  River  Road,  Tongue  River 
and  Moon  Creek  Alternatives. 

d.  Propose  mitigation  measures  to 
minimize  or  eliminate  potential  impacts 
to  land  use,  as  appropriate. 

4.  Recreation 

The  EIS  will: 

a.  Evaluate  existing  conditions  and 
the  potential  impacts  of  the  construction 
of  TRRC’s  preferred  route  and  each 
alternative,  and  their  operation,  on 
recreational  trails,  MFWP  Conservation 
Easements  and  Block  Management 
properties,  recreation  areas  near  Miles 


City,  and  other  recreational 
opportunities  in  the  project  area. 

D.  Propose  mitigation  measures  to 
minimize  or  eliminate  potential  project 
impacts  on  recreational  opportunities, 
as  appropriate. 

5.  Biological  Resources 

The  EIS  will: 

a.  Evaluate  the  existing  biological 
resources  within  the  project  area, 
including  vegetative  communities, 
wildlife,  fi.sheries,  wetlands,  and  federal 
and  state  threatened  or  endangered 
species  (including  candidate  species), 
and  analyze  the  potential  impacts  to 
these  resources  resulting  from  TRRC’s 
preferred  route  and  eaf:h  alternative.  For 
example,  the  EIS  will  include  • 
appropriate  aerial  and  ground  surveys 
along  TRRC's  preferred  route  and  each 
alternative  in  comjiliance  with  the 
Migrator^'  Bird  Treaty  Act  and  the  Bald 
and  Golden  Eagle  Protection  Act  and  a 
biological  assessment  for  threatened  and 
endangered  species.  The  EIS  will 
evaluate  impacts  to  the  Black-footed 
F'erret,  Pallid  Sturgeon,  Interior  Least 
Tern,  Whooping  Crane,  Greater  Sage- 
Grou.se  (candidate  species),  and 
Sprague’s  Pipit  (candidate  species).  The 
EIS  will  al.so  evaluate  potential  impacts 
to  the  Miles  City  Fish  Hatchery,  the 
Tongue  River  Dam,  and  the  Tongue  and 
Yellowstone  River  ditches,  as 
appropriate.  The  EIS  w'ill  analyze  the 
impacts  of  the  propo.sed  action  and 
alternatives  on  wildlife  migration 
corridors  and  breeding  grounds  along 
with  impacts  to  wildlife  as  a  result  of 
wildlife-train  collisions  along  TRRC’s 
preferred  route  and  each  alternative. 

b.  Evaluate  the  potential  for  the 
spread  of  noxious  weeds  resulting  from 
TRRC’s  preferred  rout(5  and  each 
alternative. 

c.  Identify  and  describe  any  wildlife 
sanctuaries,  refuges,  or  rearing  facilities: 
national  or  state  parks,  fore.sts,  or 
gra.sslands:  critical,  unique,  or  high- 
value  habitats  that  supporf  threatened  or 
endangered  species;  and  riparian 
habitats;  and  evaluate  the  potential 
impacts  to  these  resources  resulting 
from  TRRC’s  preferred  route  and  each 
alternative. 

d.  Propo.se  mitigation  measures  to 
avoid,  minimize,  or  compensate  for 
potential  impacts  to  biological 
resources,  as  appropriate. 

6.  Water  Resources 

The  EIS  will: 

a.  Describe  the  existing  surface  water 
and  groundwater  resources  within  the 
project  area,  including  lakes,  rivers, 
streams,  stock  ponds,  wetlands,  and 
floodplains,  and  analyze  the  potential 
impacts  on  these  resources  resulting 


from  the  construction  and  operation  of 
TRRC’s  preferred  route  and  each 
alternative. 

b.  Evaluate  poteritial  floodplain 
impacts  from  the  proposed  rail  line  and 
alternatives  on  Miles  City. 

c.  Evaluate  potential  impacts  to 
irrigation  structures  along  the  Tongue 
River. 

d.  Consider  USEPA  guidance 
documents  concerning  non-point  source 
pollution. 

e.  Consider  the  USEPA  Water  Quality 
Asse.ssment  for  the  Tongue  River. 

f.  Consider  and  include  information 
concerning  State  of  Montana  and 
Northern  Cheyenne  Tribe  water  quality 
standards. 

g.  Assess  potential  impacts  of  the 
project  to  geomorphology  of  the  Tongue 
River  and  Otter  Creek. 

h.  Evaluate  potential  impacts  to  water 
quantity  such  as  changes  in  .stream  flow, 
additional  uses  of  surface  or 
groundwater,  groundwater  depletions, 
and  reductions  in  groundwater  recharge; 
describe  the  connectivity  of  prairie 
streams  and  rivers  and  study  the 
potential  alterations  to  stream  and  bank 
morphology  as  well  as  potential 
sediment  impacts  from  erosion  and  t;ul 
and  fill  operations;  examine  the  soun;es 
for  the  water  needed  for  the  proposed 
construction  and  operations  and  what 
impact  the  proposed  action  will  have  on 
water  access  for  area  ranchers  and 
farmers;  and  evaluate  impacts  resulting 
from  pollution  runoff  into  any  303d 
listed  streams  in  the  projec:t  area. 

i.  Describe  the  permitting 
requirements  for  the  railnnul’s  preferred 
route  and  each  alternative  with  regard  to 
wetlands,  stream  and  river  crossings, 
w'ater  quality,  floodplains,  and  erosion 
control.  Include  an  analysis  of  the 
potential  impacts  to  wetlands  and 
riparian  habitats  and  include 
information  to  support  a  Draft  404(b)(1) 
analysis. 

j.  Propose  mitigation  measures  to 
avoid,  minimize,  or  compensate  for 
potential  project  impacts  to  water 
resources,  as  appropriate. 

7.  Navigation 

The  ELS  will: 

a.  Identify  existing  navigable 
waterways  within  the  project  area  and 
analyze  the  potential  impacts  on 
navigability  resulting  from  TRRC’s 
preferred  route  and  each  alternative. 

b.  Propose  mitigation  measures  to 
minimize  or  eliminate  potential  impacts 
to  navigation,  as  appropriate. 

8.  Geology  and  Soils 

The  EIS  will: 

a.  Describe  the  geology,  soils'and 
seismic  conditions  found  within  the 
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project  area,  including  unique  or 
problematic  geologic  formations  or  soils, 
prime  farmland,  and  hydric  soils,  and 
analyze  the  potential  impacts  on  these 
resources  resulting  from  construction 
and  operation  of  TRRC’s  preferred  route 
and  each  alternative. 

h.  Evaluate  potential  measures  that 
could  be  employed  to  avoid  or  to 
construct  through  unique  or  problematic 
geologic  formations  or  soils. 

c.  Evaluate  the  potential  atmospheric 
deposition  of  rail  traffic  emissions  on 
soil,  including  the  possible 
accumulation  of  Polycyclic  Aromatic 
Hydrocarbons  (PAH)  and  heavy  metals 
from  the  proposed  line. 

d.  Propo.se  mitigation  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  geology  and  soils,  as 
appropriate. 

9.  Air  Quality 

The  EIS  will: 

a.  Evaluate  the  potential  air  quality 
impacts  resulting  from  the  proposed 
new  rail  line  and  the  proposed 
operations,  as  well  as  combustion  of  the 
coal  proposed  to  be  transported  on  the 
TRRC  line,  as  appropriate. 

b.  Evaluate  the  air  emis.sion.s 
associated  with  the  proposed  action, 
including  coal  dust  and  diesel 
emissions  from  locomotives  and  the 
potential  a.ssociated  human  health 
effects,  as  appropriate. 

c.  Include  a  life-cycle  analysis  of 
potential  GHG  emissions. 

d.  Include  relevant  information  from 
BLM’s  Resource  Management  Plan  air 
quality  study  and  other  relevant 
cumulative  impact  studies,  as 
appropriate. 

e.  Examiile  potential  impacts  of  the 
proposed  line  and  any  coal  mines  that 
the  proposed  line  might  serve  on 
visibility  degradation  and  impacts  to  the 
Northern  Cheyenne  Class  I  airshed  and 
sensitive  Class  II  areas. 

f.  Evaluate  incremental  consumption 
under  EPA’s  Prevention  of  Significant 
Deterioration  (PSD)  permitting  program 
for  cumulative  emissions  from  the' 
mines  and  other  activities  in  the  project 
area,  as  appropriate. 

g.  Consider  Montana  State  emission 
controls  required  on  permitted  sources 
in  the  baseline  cumulative  impacts 
analysis. 

h.  Propose  mitigation  measures  to 
minimize  or  eliminate  potential  project- 
related  impacts  to  air  quality,  as 
appropriate. 

10.  Noise  and  Vibration 

The  EIS  will: 

a.  Describe  the  potential  noise  and 
vibration  impacts  during  rail  line 
construction  resulting  from  TRRC’s 
preferred  route  and  each  alternative. 


b.  Describe  the  potential  noise  and 
vibration  impacts  of  new  rail  line 
operation  resulting  from  TRRC’s 
preferred  route  and  each  alternative. 

c.  Evaluate  the  potential  noise  and 
vibration  impacts  to  the  Mile  City  Fish 
Hatchery,  as  appropriate. 

d.  Propose  mitigation  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  sensitive  noise  and  vibration 
receptors,  as  appropriate. 

11.  Energy  Resources 

the  EIS  will: 

a.  Describe  and  evaluate  the  potential 
impact  of  the  proposed  line  on  the 
distribution  of  energy  resources 
resulting  from  TRRC’s  preferred  route 
and  each  alternative,  including 
petroleum  and  gas  pipelines  and 
overhead  electric  transmi.ssion  lines. 

b.  Describe  and  evaluate  potential 
impacts  of  the  proposed  action  on 
energy  markets  and  the  effect  of  energy 
markets  on  the  proposed  action. 

c.  Propose  mitigation  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  energy  resources,  as 
appropriate. 

12.  Socioeconomics 

The  EIS  will: 

a.  Analyze  the  socioeconomic  effects 
of  the  proposed  action,  including  effects 
of  a  potential  influx  of  construction 
workers  to  the  project  area  as  a  result  of 
the  proposed  action  and  the  potential 
increase  in  demand  for  local  services. 

b.  Propose  mitigation  measures  to 
minimize  or  eliminate  potential  project- 
related  adverse  impacts  to  social  and 
economic  resources,  as  appropriate. 

13.  Cultural  and  Historic  Resources 

The  EIS  will: 

a.  Identify  historic  buildings, 
structures,  sites,  objects,  or  districts 
eligible  for  listing  on  or  li.sted  on  the 
National  Register  of  Historic  Places 
(NRHP)  within  the  Area  of  Potential 
Effect  (APE)  for  TRRG’s  preferred  route 
and  each  alternative  and  analyze 
potential  project-related  impacts  to 
them. 

b.  In  consultation  with  federally- 
recognized  tribes  participating  in  the 
Section  106  process,  identify  properties 
of  traditional  religious  and  cultural 
importance  to  tribes  and  prehistoric  or 
historic  archaeological  sites  evaluated  as 
potentially  eligible,  eligible,  or  listed  on 
the  NRHP  (archaeological  historic 
properties)  within  the  APE  for  TRRC’s 
preferred  route  and  each  alternative, 
and  analyze  potential  project-related 
impacts  to  them,  including  indirect 
visual  effects. 

c.  Propo.se  measures  to  avoid, 
minimize,  or  mitigate  potentially 


adverse  project-related  impacts  to 
Traditional  Cultural  Properties  (TCPs) 
and  built-environment  (e.g.,  buildings), 
archaeological  historic  properties,  and 
cultural  and  historic  resources,  as 
appropriate. 

14.  Aesthetics 
The  EIS  will; 

a.  Describe  the  potential  visual 
impacts  of  the  proposed  rail  line  in  the 
project  area,  including  visual  impacts  to 
cultural  resources,  the  Northern 
Cheyenne  Reservation,  and  agricultural 
areas. 

b.  Evaluate  the  need  to  use  the  BLM 
Visual  Resource  Management  Manual. 

c.  Propose  mitigation  measures  to 
minimize  or  eliminate  potential  project 
impacts  on  aesthetics,  as  appropriate. 

15.  Environmental  Justice 
The  EIS  will: 

a.  Evaluate  the  potential  impacts 
re.sulting  from  construction  and 
operation  of  TRRC’s  preferred  route  and 
each  alternative  on  minority  and  low- 
income  populations. 

b.  Propo.se  mitigation  measures  to 
minimize  or  eliminate  potential  project 
impacts  on  environmental  justice 
populations,  as  appropriate. 

16.  Cumulative  Impacts 

The  EIS  will  evaluate  the  cumulative 
and  incremental  impacts  of  the 
proposed  action  when  added  to  other 
past,  present,  and  reasonably 
fore.seeable  future  actions  in  the  project 
area,  as  appropriate. 

Decided:  March  19,  2013. 

By  the  Board,  Victoria  Rutson,  Director, 
Office  of  Environineiilal  Analysis. 

Jeffrey  Herzig, 

Clfturance  Clerk. 

IFR  Doc.  20i:<-0ri625  Filed  :t-21-13;  8;45  ami 

BILLING  CODE  491S-01-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  FD  35723] 

Housatonic  Railroad  Company,  Inc., 
Maybrook  Railroad  Company,  and 
Housatonic  Transportation  Company — 
Intra-Corporate  Family  Transaction 
Exemption 

Housatonic  Railroad  Company,  Inc. 
(HRRC),  Maybrook  Railroad  Company 
(MRC),  and  Housatonic  Transportation 
Company  (HTC)  (collectively, 
applicants)  have  jointly  filed  a  verified 
notice  of  exemption  under  49  CFR 
1180.2(d)(3)  and  1180.2(d)(6)  for  an 
intra-corporate  family  transaction  and  a 
reincorporation  in  a  different  .State. 
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Specifically,  HRRC  will  transfer  to  MRC 
(but  will  continue  to  operate)  a  segment 
of  railroad  line,  and  HTC,  a  Delaware 
corporation,  w’ill  reincorporate  as  a 
Connecticut  corporation  while 
remaining  in  control  of  HRRC  and 
Coltsville  Terminal  Company  (CTC). 

HTC,  a  noncarrier  holding  company, 
is  the  parent  company  of  wholly  owned 
subsidiaries  HRRC,  CTC,  and  a 
noncarrier  subsidiary  engaged  in 
warehousing,  reloading,  and 
transloading  operations.  HRRC,  a  Class 
III  rail  carrier,  operates  rail  lines  in 
('onnecticut  and  Massachusetts, 
including  the  Berkshire  Line,  which 
consists  of  three  contiguous  segments 
owned  by  MRC,  the  Connecticut 
Department  of  Transportation  (CDOT), 
and  HRRC,  respectively.'  Applicants 
state  that  MRC  is  a  “non-operating”  rail 
carrier  that  owns  rail  lines  in 
Connecticut.  Applicants  indicate  that 
MRC.  HTC.  CTC.  and  HRRC  are  under 
common  ownership  and  common 
control  and  are  members  of  the 
Housatonic  corporate  family. 

A€;cording  to  applicants,  HTC  seeks  to 
become  a  Connecticut  corporation  in 
lieu  of  continuing  as  a  Delaware 
corporation.  After  its  reincorporation  in 
Connecticut,  HT(.’  will  remain  in  control 
of  HRRC  and  CTC. 

Applicants  also  seek  to  transfer  to 
MRC  ownership  of  the  portion  of  the 
Berkshire  Line  now  owned  by  HRRC. 
Applicants  state  that  HRRC  woidd 
continue  to  operate  the  line  through 
retained  perpetual  and  exclusive 
common  carrier  freight  operating  rights 
pursuant  to  an  operating  agreement 
b(!tween  HRRC  and  MRC:. 

Applicants  anticipate  consummating 
the  proposed  transaction  on  or  after 
April  6.  2013,  the  effective  date  of  the 
exemption  (30  days  after  the  exemption 
was  filed). 

Applicants  state  that  the  purpose  of 
the  intra-corporate  transaction  is  to 
streamline  administration  and  enhance 
the  financial  condition  of  HTC  and 
HRRC  by  consolidating  ownership  of 
the  privately  owned  portion  of  the 
Berkshire  Line,  by  relieving  HRRC  of  the 
burden  of  the  payment  of  a  mortgage 
obligation  secured  by  the  property  to  be 
transferred,  and  by  reducing 
administration  expenses.  Applicants 
state  that  HTC  has  no  property,  assets, 
or  activities  in  Delaware  and  currently 


'  The  Berkshire  Line  i.s  an  approximately  86. :t- 
mile  line  located  Ijetween  Berkshire  innetion  in 
Danbiir\’.  Cionn..  and  Pittsfield,  Mass.  Currently. 
MK{;  owns  the  la.B.S-mile  segment  Iretween 
Berkshire  junction  and  a  point  in  New  Milford, 
(ionn..  (.ailed  Boardntan's  Bridge:  C'.IXIT  owns  a 
!l6.J5-mile  .segment  between  Boardman’s  Bridge 
and  the  Massac  husetts  state  line  at  North  t^naan. 
t>jnn. /.Sheffield.  Mass.;  and  HRR(’  owns  the  .16.3- 
mile  portion  bcctween  Sheffield  and  Pittsfield.  Mass. 


is  qualified  as  a  foreign  corporation  in 
Connecticut,  thus  creating  unnecessary 
corporate  administration,  expenses,  and 
taxes. 

The  line  transfer  is  a  transaction 
within  a  corporate  family  exempted 
from  prior  review  and  approval  under 
49  CFR  1180.2(d)(3).  Applicants  state 
that  the  transaction  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  any 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family.* 
The  reincorporation  of  HTC  is  the  type 
of  transaction  specifically  exempted 
from  prior  review'  and  approval  under 
49  CFR  1180.2(d)(6). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11 326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  11324  and  11325 
that  involve  only  Class  111  rail  carriers. 
Accordingly,  the  Board  may  not  impose 
labor  protective  conditions  here, 
because  applicants  state  that  all  of  the 
carriers  involved  are  Class  III  rail 
carriers. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  w'ill  not 
automatically  stay  the  effectiveness  of 
the  exemption.  Petitions  for  stay  must 
be  filed  no  later  than  March  29,  2013  (at 
least  seven  days  before  the  exemption 
becomes  effective). 

.  An  original  and  10  copies  of  all 
pleadings,  referring  to  Dockpt  No.  FD 
35723,  must  be  filed  with  the  Surface 
Transportation  Board,  395  E  Street  SW., 
Washington,  DC  20423-0001.  In 
addition,  one  copy  of  each  pleading 
must-be  .served  on  counsel  for 
applicants,  Edward  J.  Rodriguez,  8  Davis 
Road  West,  P.O.  Box  687,  Old  Lyme,  CT 
06371. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
‘‘h’U'w. stb.dot.gov." 

Decided:  March  15,  2013. 

By  the  Board,  Rachel  D.  Campbell, 

Director,  Office  of  Proceedings. 

Derrick  A.  Gardner, 

Cl f>a ranee  Clerk. 

|FR  Doc.  2013-06561  Filed  3-21-13;  8:45  anil 

BILLING  CODE  491 5-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  EP  290  (Sub-No.  5)  (2013-2)] 

Quarterly  Rail  Cost  Adjustment  Factor 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Approval  of  rail  cost  adjustment 
factor. 


SUMMARY:  The  Board  has  approved  the 
second  quarter  2013  Rail  Cost 
Adjustment  Factor  (RCAF)  and  cost 
index  filed  by  the  As.sociation  of 
American  Railroads.  The  second  quarter 
2013  RCAF  (Unadjusted)  is  1.006.  The 
second  quarter  2013  RC^AF  (Adjusted)  is 
0.438.  The  second  quarter  2013  RCAI’- 
5  is  0.414. 

DATES:  Effective  Date:  April  1,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pedro  Ramirez,  (202)  24.5-0333.  Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired;  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board’s  decision,  which  is  available 
on  our  Web  site,  http://www.stb.dot.gov. 
Copies  of  the  decision  may  be 
purchased  by  contacting  the  Office  of 
Public  Assistance,  Governmental 
Affairs,  and  Compliance  at  (202)  245- 
0238.  Assistance  for  the  hearing 
impaired  is  available  through  FIRS  at 
(800) 877-8339. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 
Docidod:  March  19,  2013. 

By  the  Hoard,  Chairman  Elliott,  Vice 
C.hairman  Begeman,  and  Commissioner 
Mulvey. 
leffrey  Herzig, 

Clearance  Clerk. 

IF'R  Doc.  2013-06662  Filed  3-21-13;  8:45  mn) 

BILLING  CODE  4915-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 

Comment  Request 

March  19,  2013. 

The  Department  of  the  Treasury  will 
submit  the  following  information 
collection  requests  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995,  Public  Law  104-13,  on  or  after  the 
date  of  publication  of  this  notice. 

DATES:  Comments  should  be  received  on 
or  before  April  22,  2013  to  be  assured 
of  consideration. 
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ADDRESSES:  Send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  the  information  collection,  including 
suggestion  for  reducing  the  burden,  to 

(1)  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Treasury,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503,  or  email  at 

OIRA_Subivission@OMB.EOP.GOV  and 

(2)  Treasury  PRA  Clearance  Officer, 

1750  Pennsylvania  Ave.  NW..  Suite 
8140,  Washington,  DC  20220,  or  email 
at  PRA@treasury.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  927-5331, 
email  at  PRA@treasury.gov,  or  the  entire 
information  collection  request  maybe 
found  at  ww'w'. reginfo.gov. 

Internal  Revenue  Service  (IRS) 

OMR  Number:  154.5-2102. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Form  13930 — Central 
Withholding  Agreement;  Form  13920 — 
Directed  Withholding  and  Deposit 
Verification  Form. 

Form:  13920;  139.30. 

Abstract:  Form  13930  will  be  used  by 
an  individual  who  wishes  to  have  a 
Central  Withholding  Agreement  (CWA). 
IRC  Section  1441(a)  requires 
withholding  on  certain  payrhents  of  Non 
Resident  Aliens  (NRAs).  Section 

I. 1441-4(b)(3)  of  the  Income  Tax 
Regulations  provides  that  the 
withholding  can  be  considered  for 
adjustment  if  a  CWA  is  applied  for  and 
granted.  Form  13920  is  used  by 
withholding  agents  to  verify  to  IRS  that 
required  deposits  were  made  and  give 
the  amount  of  such  deposits. 

Affected  Public:  Private  Sector: 
Busines.ses  and  other  for-profits.  Not- 
for-profit  institutions:  Individuals  or 
households. 

Estimated  Total  Burden  Hours: 

II. 900. 

Dawn  D.  Wolfgang, 

Treasury'  PRA  Clearance  Officer. 

(KR  Dot.  2013-06644  Filed  3-21-13;  8:45  am) 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  information  Collection 
Activities;  information  Collection 
Renewal;  Submission  for  0MB  Review: 
Privacy  of  Consumer  Financial 
information 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OCC  is  soliciting  comment 
concerning  its  information  collection 
titled,  “Privacy  of  Consumer  Financial 
Information  (Regulation  P).”  The  OCC  is 
also  giving  notice  that  it  has  sent  the 
collection  to  OMB  for  review. 

DATES:  You  should  submit  written 
comments  by  April  22,  2013. 

ADDRESSES:  Because  paper  mail  in  the 
Washington,  DC  area  and  at  the  OCC  is 
subject  to  delay,  commenters  are 
encouraged  to  submit  comments  by 
email  if  possible.  Comments  may  be 
sent  to:  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  Attention: 
1557-0216,  400  7th  Street  SW.,  Suite 
3E-218,  Mail  Stop  9W-11,  Washington, 
DC  20219.  In  addition,  comments  may 
be  sent  by  fax  to  (571)  465-4326  or  by 
electronic  mail  to 

regs.comments@occ.treas.gov.  You  may 
personally  inspect  and  photocopy 
comments  at  the  OCC,  400  7th  Street 
SW.,  Washington,  DC  20219.  For 
security  reasons,  the  OCC  requires  that 
visitors  make  an  appointment  to  inspect 
comments.  You  may  do  .so  by  calling 
(202)  649-6700.  Upon  arrival,  visitors 
will  be  required  to  present  valid 
government-issued  photo  identification 
and  to  submit  to  security  screening  in 
order  to  inspect  and  photocopy 
comments. 

All  comments  received,  including 
attachments  and  other  supporting 
materials,  are  part  of  the  public  record 
and  subject  to  public  disclosure.  Do  not 
enclose  any  information  in  your 
comment  or  supporting  materials  that 
you  consider  confidential  or 
inappropriate  for  public  di.sclosure. 

Additionally,  please  send  a  copy  of 
your  comments  by  mail  to:  OCC  Desk 


Officer,  1557-0216,  IJ.S.  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  #10235,  Washington,  DC 
20503,  or  by  email  to;  oira 
suhmission@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  You 

can  request  additional  information  or  a 
copy  of  the  collection  from  johnny 
Vilela  or  Mary  H.  Gottlieb,  OCC 
Clearance  Officers,  (202)  649-5490, 
Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency,  400  7th  Street  SW.,  Suite 
3E-218,  Mail  Stop  9W-11,  Washington, 
DC  20219. 

SUPPLEMENTARY  INFORMATION:  The  OCC 

is  proposing  to  extend  OMB  approval  of 
the  following  information  collection 
titled  “Privacy  of  Consumer  Financial 
Information  (Regulation  P).”  There  have 
been  no  changes  to  the  requirements  of 
the  regulations;  however,  the 
regulations  have  been  transferred  to  the 
Bureau  of  Consumer  Financial 
Protection  (CFPB)  pursuant  to  title  X  of 
the  Dodd-Frank  Wall  Street  Reform  and 
Consumer  Protection  Act,  Public  Law 
111-203,  124  Stat.  1955,  July  21,  2010 
(Dodd-Frank  Act)  and  republished  as 
CFPB  regulations  (76  FR  79028 
(December  21,  2011)).  The  burden 
estimates  have  been  revised  to  remove 
the  burden  for  national  banks  and 
Federal  savings  associations  with  over 
$10  billion  in  total  assets  and  any 
affiliates  thereof,  which  is  now  carried 
by  CFPB  pursuant  to  section  1025  of  the 
Dodd-Frank  Act.  The  OCC  retains 
supervisory  and  enforcement  authority 
for  national  banks  and  Federal  .savings 
a.ssociations  with  total  assets  of  $10 
billion  or  less  that  are  not  an  affiliate  of 
an  insured  depository  in.stitution  with 
over  $10  billion  in  total  assets. 

Title:  Privacy  of  Consumer  Financial 
Information  (Regulation  P)  (12  CFR  part 
1016). 

OMB  Control  No.:  1557-0216. 

Description: 

The  Gramm-Leach-Bliley  Act  (Act) 
(Pub.  L.  106-102)  requires  this 
information  collection.  The  CFPB’s 
regulation  implements  the  Act’s  notice 
requirements  and  restrictions  on  a 
financial  institution’s  ability  to  disclose 
nonpublic  personal  information  about 
consumers  to  nonaffiliated  third  parties. 

The  information  collection 
requirements  in  part  1016  are  as 
follows; 

§  1016.4(a) — Disclosure  (institution) — 
Initial  privacy  notice  to  consumers 
requirement — A  national  bank  or 
Federal  savings  association  must 
provide  a  clear  and  conspicuous  notice 
that  accurately  reflects  its  privacy 
policies  and  practices  to  customers  and 
consumers. 
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1016. 51a) — Disclosure  (institution) — 
Annual  privacy  notice  to  customers 
requirement — A  national  bank  or 
Federal  savings  association  must 
provide  a  clear  and  conspicuous  notice 
to  customers  that  accurately  reflects  its 
privacy  policies  and  practices  not  less 
than  annually  during  the  continuation 
of  the  customer  relationship. 

§  1016.8 — Disclosure  (institution) — 
Revised  privacy  notices — If  a  national 
bank  or  Federal  savings  association 
wishes  to  disclose  information  in  a  way 
that  is  inconsistent  with  the  notices 
previously  given  to  a  consumer,  the 
national  bank  or  Ffjderal  savings 
association  must  provide  consumers 
with  a  clear  and  conspicuous  revised 
notice  of  the  national  bank’s  or  Federal 
savings  association’s  policies  and 
procedures  and  a  new'  opt  out  notice. 

.§  1016.7(a) — Disclosure  (institution) — 
Form  of  opt  out  notice  to  consumers:  opt 
out  methods — Form  of  opt  out  notice — 

If  a  national  bank  or  Federal  savings 
association  is  required  to  provide  an 
opt-out  notice  under  §  1016.1{)(a),  it 
mu.st  provide  a  clear  and  conspicuous 
notice  to  each  of  its  consumers  that 
accurately  explains  the  right  to  opt  out 
under  that  section.  The  notice  must 
state: 

•  That  the  national  bank  or  F’ederal 
savings  association  discloses  or  reserves 
the  right  to  di.sclose  nonpublic  personal 
information  about  its  consumer  to  a 
nonafriliated  third  party; 

•  That  the  consumer  has  the  right  to 
opt  out  of  that  disclosure:  and 

•  A  reasonable  means  by  which  the 
consumer  may  exercise  the  opt  out 
right. 

A  national  bank  or  Federal  savings 
a.ssociation  provides  a  reasonable  means 
to  exercise  an  opt  out  right  if  it: 

•  Designates  check-off  boxes  on  the 
relevant  forms  with  the  opt  out  notice; 

•  Includes  a  reply  form  with  the  opt 
out  notice; 

•  Provides  electronic  means  to  opt 
out;  or 

•  Provides  a  toll-free  number  to  opt 
out. 

§§  1016.10(a)(2)  and  1016(c)— 
Consumers  must  take  affirmative 
actions  to  exercise  their  rights  to  prevent 
financial  institutions  from  sharing  their 
information  with  nonaffiliated  parties — 

•  f)pt  out — Consumers  may  direct 
that  the  national  bank  or  Federal  savings 
association  not  disclose  nonpublic 
personal  information  about  them  to  a 
nonaffiliated  third  party,  other  than 
permitted  by  §§  1016.1.3-1016.15. 

•  Partial  opt  out — (Consumer  also  may 
exercise  partial  opt  out  rights  by 
selecting  certain  nonpublic  personal 
information  or  certain  nonaffiliated 


third  parties  with  respect  to  which  the 
consumer  w'ishes  to  opt  out. 

§§  1016.7(h)  and  1016(i) — Reporting 
(consumer) — Consumers  may  exercise 
continuing  right  to  opt  out — Consumer 
mav  opt  out  at  anv  time — A  consumer 
may  exercise  the  right  to  opt  out  at  any 
time.  A  consumer’s  direction  to  opt  out 
is  effective  until  the  consumer  revokes 
it  in  w'riting  or,  if  the  consumer  agrees, 
electronically.  When  a  customer 
relationship  terminates,  the  customer’s 
opt  out  direction  continues  to  apply. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit;  individuals. 

Estimated  Annual  Number  of 
Institution  Respondents:  Initial  Notice, 

.3;  Annual  Notice  and  Change  in  Terms, 
1,793;  Opt-out  Notice,  897. 

Estimated  Average  Time  per  Response 
per  Institution:  Initial  Notice,  80  hours; 
Annual  Notice  and  Change  in  Terms,  8 
hours;  Opt-out  Notice,  8  hours. 

Estimated  Subtotal  Annual  Burden 
Hours  for  Institutions:  21 ,760  hours. 

Estimated  Annual  Number  of 
Consumer  Respondents:  2,526,802. 

Estimated  Average  Time  per 
Consumer  Response:  0.25  hours. 

Estimated  Subtotal  Annual  Burden 
Hours  for  Consumers:  631 ,701  hours. 

Estimated  Total  Annual  Burden 
//ours;  653,461  hours. 

Comments:  The  OCC  issued  a  60-day 
Federal  Register  notice  on  )anuary  14, 
2013.  78  FR  2720.  No  comments  were 
received.  Comments  continue  to  be 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
OCC,  including  whether  the  information 
has  practical  utility; 

(b)  The  accuracy  of  the  OCC’s 
estimate  of  the  information  collection 
burden; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purcha.se  of  services 
to  provide  information. 

Dated:  March  18,  2013. 

Michele  Meyer, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division. 

!FR  lloc.  20i:t-Ofi585  Filed  3-21-r.t;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  ID  OCC-201 1-0028] 

FEDERAL  RESERVE  SYSTEM 
[OP-1438] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Interagency  Guidance  on  Leveraged 
Lending 

AGENCY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  Department  of 
the  Treasury;  Board  of  Governors  of  the 
Federal  Reserve  System  (Board);  and  the 
Federal  Deposit  Insurance  Corporation 
(FDIC). 

ACTION:  Final  guidance. 

SUMMARY:  The  OCC,  Board,  and  the 
FDIC  (collectively,  the  "agencies”)  are 
issuing  final  guidance  on  leveraged 
lending.  This  guidance  outlines  for 
agency-supervised  institutions  high- 
level  principles  related  to  safe-and- 
sound  leveraged  lending  activities, 
including  underwriting  considerations, 
asse.ssing  and  documenting  enterprise 
value,  risk  management  expectations  for 
credits  awaiting  distribution,  stress- 
te.sting  expectations,  pipeline  portfolio 
management,  and  risk  management 
expectations  for  expo.sures  held  by  the 
institution.  This  guidance  applie.s  to  all 
financial  institutions  supervised  by  the 
OCC,  Board,  and  FDIC  that  engage  in 
leveraged  lending  activities.  The 
number  of  community  banks  with 
substantial  involvement  in  leveraged 
lending  is  small;  therefore,  the  agencies 
generally  expect  community  banks  to  be 
largely  unaffected  by  this  guidance. 
DATES:  This  guidance  is  effective  on 
March  22,  2013.  The  compliance  date 
for  this  guidance  is  May  21,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Loui.se  A.  Francis,  Commercial 
Credit  Technical  Expert,  (202)  649— 
6670,  louise.francis@occ.treas.gov:  or 
Kevin  Korzeniewski,  Attorney, 
Legislative  and  Regulatory  Activities 
Division.  (202)  649-5490,  400  7th  Street 
SW.,  MS  7W-2.  Washington,  DC  20219. 

Board:  Carmen  Holly,  Supervisory 
Financial  Analyst,  Policy  Section,  (202) 
973-6122,  carmen.d.holIy@frb.gov: 
Robert  Cote,  Senior  Supervisory 
Financial  Analy.st,  Risk  Section,  (202) 
452-3354,  robert.f.cote@frb.gov:  or 
Benjamin  W.  McDonough,  Senior 
Counsel,  Legal  Division,  (202)  452- 
2036,  benjamin.w.mcdonough@frb.gov: 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets 
NW.,  Washington,  DC  20551. 
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F/l/C;  Thomas  F.  Lyons,  Senior 
Examination  Specialist,  Division  of  Risk 
Management  Supervision,  (202)  898- 
6850,  tlyons@fdic.gov;  or  Gregory  S. 
Feder,  Counsel,  Legal  Division,  (202) 
898-8724,  gfeder@fdic.gov;  550  17th 
Street  NVV.,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

f)n  March  30,  2012,  the  agencies 
requested  public  comment  on  the  joint 
Proposed  Guidance  on  Leveraged 
Lending  (the  proposed  guidance)  with 
the  comment  period  closing  on  June  8, 
2012.’  The  agencdes  have  reviewed  the 
public  comments,  and  are  now  issuing 
final  guidance  (final  guidance)  that 
includes  certain  modifications 
discussed  in  more  detail  in  section  II  of 
this  SUPPLEMENTARY  INFORMATION. 

As  addressed  in  the  final  guidance, 
the  agencies  expect  financial 
institutions  to  properly  evaluate  and 
monitor  underwritten  credit  risks  in 
leveraged  loans,  to  understand  the  effect 
of  changes  in  borrowers'  enterpri.se 
values  on  credit  portfolio  quality,  and  to 
assess  the  sensitivity  of  future  credit 
losses  to  these  changes  in  enterprise 
values. 2  Further,  in  underwriting  such 
credits,  financial  institutions  .should 
ensure  borrowers  are  able  to  repay 
credits  when  due,  and  that  borrowers 
have  sustainable  capital  structures, 
including  bank  borrowings  and  other 
debt,  to  support  their  continued 
operations  through  economic  cycles. 
Financial  institutions  also  should  he 
able  to  demonstrate  they  undenstand  the 
risks  and  the  potential  impact  of 
stressful  events  and  circumstances  on 
borrowers’  financial  condition.  Recent 
financial  crises  underscore  the  need  for 
'financial  in.stitutions  to  employ  sound 
underwriting,  to  ensure  the  risks  in 
leveraged  lending  activities  are 
appropriately  incorporated  in  the 
allowance  for  loan  and  lease  losses  and 
capital  adequacy  analyses,  monitor  the 
su.stainability  of  their  borrowers’  capital 
structures,  and  incorporate  stress-te.sting 
into  their  risk  management  of  leveraged 
loan  portfolios  and  distribution 


'  Sof‘  77  FR  19417  “Proposed  Ciiidance  on 
l.<!veraKed  Lending"  dated  March  30.  2012  at 
https://K'ww.ffideralrnf’ister.gov/article!t/2012/0;i/ 
30/201 2-7620/prnposed-guidanct‘-on-levera)>ed- 
lending. 

^  For  purposes  of  this  final  guidance,  the  term 
“financial  institution"  or  “institution”  includes 
national  banks,  federal  .savings  associations,  and 
federal  branches  and  agencies  supervised  by  the 
fX:C;  state  memlier  banks,  bank  holding  companies, 
savings  and  loan  holding  companies,  and  all  other 
in.stitutions  for  which  the  Federal  Reserve  is  the 
primary  federal  supervisor;  and  state  nonmemlier 
banks,  foreign  banks  having  an  insured  branch, 

.state  savings  assoi  iations,  and  all  other  institutions 
for  which  the  FDIC  is  the  primary  federal 
supervisor. 


pipelines.  Financial  in.stitutions 
unprepared  for  such  stressful  events  and 
circumstances  can  suffer  acute  threats  to 
their  financial  condition  and  viability. 
This  final  guidance  is  intended  to  be 
consistent  with  sound  industry 
practices  and  to  expand  on  recent 
interagency  issuances  on  stress-testing.-’ 

11.  Discussion  of  Public  Comments 
Received 

The  agencies  received  16  comment 
letters  on  the  proposed  guidance. 
Comments  were  submitted  by  bank 
holding  companies,  commercial  banks, 
financial  trade  a.ssociations,  financial 
advisory  firms,  and  individuals. 
Generally,  mo.st  comments  expressed 
support  for  the  proposed  guidance; 
however,  several  comments 
recommended  changes  to  and 
clarification  of  certain  provisions  in  the 
proposed  guidance. 

The  comments  highlighted  the 
following  as  primary  issues  of  concern 
or  interest  or  areas  that  could  benefit 
from  further  explanation: 

•  The  potential  effect  of  the  proposed 
guidance  on  community  and  mid-sized 
financial  institutions: 

•  Definition  of  leveraged  lending; 

•  Propo.sed  exclusions  for  “fallen 
angels”  and  asset-based  loans,  and 
investment  grade  borrowers; 

•  Reporting  requirements  of  deal 
sponsors: 

•  Proposed  alternatives  to  the  de¬ 
levering  expectations: 

•  Effect  of  covenant-lite  and  payment- 
in-kind  (PIKl-toggle  loan  structures; 

•  Methods  used  to  determine 
enterprise  value; 

•  Potential  overall  management 
information  .systems  (MIS)  burden 
presented  by  the  propo.sed  guidance; 
and 

•  Fiduciary  re.sponsibility  of  a 
financial  in.stitution  for  loans  that  it 
originates. 

In  response  to  these  comments,  the 
agencies  have  clarified  and  modified 
certain  aspects  of  the  guidance  as 
discu.s.sed  in  the  following  section  of 
this  Supplemental  Information. 


^.See  interagency  guidance  “Supervison' 
(iiiidance  on  .Stre.ss-Tosting  for  Banking 
Organizations  With  More  Than  S10  Billion  in  Total 
Consolidated  Assets,"  Final  Supervisory  Guidance. 
77  FR  2945H  (May  17,  2012),  at  http://wui\’.gpo.gov/ 
fdsys/pkg/Fn-2U1205  17/htnd/2012-1 1989.htm. 
and  the  joint  “Statement  to  Clarify  Supervisory 
Expectations  for  Stress-Testing  by  Coniniunity 
Banks,"  May  14,  2012,  by  the  IXX"  at  http:// 
n-H'w.occ.gov/news-isxuanres/neu-s-releiises/2012/ 
nr-ia-2012-7Ha.pdf:  the  Federal  Reserve  at 
nM-H'.fedemlresen'e.gov/newsevpn  ts/ press/bcreg/ 
hcreg20120.514hl.pdf;  and  the  FDIC  at  http:// 
u'M'H’.  fdic.gov/neus/news/press/2012/prl  2054a.  pdf. 
See  also  FDIC  Final  Rule.  Annual  Stre.ss  Test,  77  FR 
62417  (Oct.  15.  2012)  (to  be  codified  at  12  CFR  part 
325,  subpart  C). 


A.  Terminology 

Gne  purpose  of  the  final  guidance  is 
to  update  and  replace  guidance  issued 
in  April  2001,  titled  “Interagency 
Guidance  on  Leveraged  Financing” 

(2001  guidance).  The  2001  guidance 
covered  broad  risk  management  issues 
associated  with  leveraged  finance 
activities.  This  final  guidance  focuses 
on  leveraged  lending  activities 
conducted  by  financial  institutions. 
Therefore,  to  promote  clarity  and 
consistency,  the  agencies  have  used  the 
term  “leveraged  lending"  in  the  final 
guidance  in  place  of  all  references  to 
“leveraged  finance”  that  appeared  in  the 
proposed  guidance.  This  change  is 
intended  to  focus  the  applicability  and 
scope  of  the  final  guidance  on  specific 
types  of  leveraged  lending  transactions; 
those  leveraged  loans  originated  by 
financial  institutions. 

B.  Scope 

Several  comment  letters  expressed 
concern  about  the  potential  effect  of  the 
propo.sed  guidance  on  community  banks 
and  mid-sized  institutions.  The 
comments  stressed  that  small  financial 
in.stitutions  also  can  have  exposure  to 
leveraged  loans.  All  of  the  comments 
expressed  concern  that  the  definition  of 
leveraged  lending  used  in  the  proposed 
guidance  would  encompass  a  significant 
number  of  portfolio  loans  originated  by 
financial  institutions,  particularly  small 
and  mid-sized  banks,  including,  but  not 
limited  to,  traditional  asset-ba.sed 
lending  portfolios.  One  comment 
expressed  concern  that  the  guidance 
could  be  misinterpreted  to  require 
community  banks  to  document  and  bear 
the  burden  of  proof  as  to  why  certain 
tran.sactions  are  not  considered 
leveraged  lending.  Another  comment 
noted  that  community  banks  with  an 
insignificant  amount  of  leveraged 
binding  should  not  have  to  follow  the 
same  risk  management  framework  as 
financial  institutions  with  significant 
amounts  of  leveraged  lending,  as 
defined  in  the  propo.sed  guidance.  Some 
comments  suggested  that  the  proposed 
guidance  should  exclude  financial 
institutions  under  a  certain  asset  or 
capital  size,  or  exclude  transactions 
under  a  certain  dollar  threshold. 

In  response  to  these  comments,  the 
agencies  have  dei:ided  to  apply  the  final 
guidance  to  all  financial  institutions 
that  originate  or  participate  in  leveraged 
lending  transactions.  However,  the 
agencies  agree  with  comments  that  a 
financial  institution  that  originates  a 
small  number  of  less  complex  leveraged 
•loans  should  not  be  expected  to  have 
policies  and  procedures  commensurate 
with  those  of  a  larger  financial 
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institution  with  a  more  complex 
leveraged  loan  origination  business. 
Therefore,  the  final  guidance  addresses 
mainly  the  latter  type  of  leveraged 
lending.  However,  any  financial 
institution  that  participates  in  rather 
than  originates  leveraged  lending 
transactions  should  follow  applicable 
supervisoiy  guidance  regarding 
purchased  participations.  To  clarify'  the 
supervisory  expectations  for  these  types 
of  loans,  the  agencies  have  incorporated 
the  section  on  “Participations 
Purchased”  from  the  2001  guidanc:e  into 
the  final  guidance. 

Although  the  agencies  elected  to 
adopt  a  definition  of  leveraged  Icmding 
that  eiicompa.sses  all  business  lines,  the 
agencies  do  not  intend  for  this  guidance; 
to  apply  to  small  portfolio  commercial 
and  industrial  loans,  or  traditional  asset- 
based  lending  loans.  The  agencies  have 
added  language  to  the  final  guidance  to 
clarify  those  concerns. 

C  Drfinition 

The  agencic's  received  five  comments 
regarding  the;  proposed  definition  of  a 
leveraged  lending  transaction.  A 
niiinher  of  comments  f;xpressed  concern 
over  a  perc^eivtul  “bright  line"  approac.h 
to  defining  leveraged  loans  and 
propo.sed  that  institutions  should  he 
able  to  .set  their  own  definitions  ba.sed 
on  the;  characteristics  of  their  portfolios. 
The  agencies  agree;  that  various 
industries  have  a  range;  of  ac:e;eptable 
leverage  le;vels  and  that  financial 
institutions  should  ele)  their  own 
analysis  to  eie;fine;  leveiage*d  lending. 

The;  pre)pose;d  guidane;e;  addre;sse;el  this 
isseie  by  preevieling  cemimon  elefinitieens 
of  leveraged  lending  and  elire;e;ting  an 
institutie)!!  to  define  leveraged  lending 
in  its  inte;rnal  pe)licie;s.  The  propexsed 
guidance  also  indicated  that  nume;rous 
definitions  of  leverag(;d  leneling  exist 
throughemt  the;  financial  services 
inelustry.  Hejweever,  the  prope)se;d 
guidance  stateed  that  institutions’ 
policies  should  include  criteria  to 
define  leveraged  lending  in  a  manner 
sufficiently  detaiUed  te;  ensure  ce)nsistent 
applie;ation  ae:ro.s.s  all  business  linees  and 
that  are  appropriate  te;  the  institution. 
Therefore,  the  agencies  believe  the 
definition  of  leveraged  lending 
described  in  the  propo.sed  guidance  was 
appropriate,  and  have  retained  that 
definition  in  the  final  guidance. 

In  addition,  the  agenems  received 
comments  on  using  earnings  before 
interest,  taxes,  depreciation,  and 
amortization  (EBITDA)  as  a  measure  to 
d(;fine  leverage.  Some  comments 
expressed  concern  that  small  banks 
focus  on  the  balance  sheet  measure  of 
leverage  (total  debt  to  tangible  net 
worth)  rather  than  the  cash  How 


measure  of  leverage  presented  in  the 
proposed  guidance  definition.  Other 
comments  viewed  the  ratio  as  a  “bright 
line”  and  suggested  that  financial 
institutions  should  develop  their  own 
definition  and  leverage  measure  based 
on  an  institution’s  business  lines.  The 
agencies  agree  that  each  financial 
institution  should  establish  its  metrics 
for  defining  leveraged  loans  and  include 
those  indicators  in  its  credit  policies. 
However,  the  EBITDA-based  leverage 
measure  presentefl  in  the  proposed 
guidance  represented  the  supervisory 
nmasure  that  may  be  used  as  an 
important  factor  to  be  considered  in 
defining  leveraged  loans  based  on  each 
institution’s  credit  products  and 
characteristics.  The  agencies  believe 
that  having  a  consistent  definition  for 
supervisory  purposes  will  help  to 
ensure  a  consi.stent  application  of  the 
guidance.  Accordingly,  the  agencies  are 
retaining  this  definition  from  the 
proposed  guidance  in  the  final 
guidance. 

D.  Information  and  liaporting 

The  agencies  received  a  number  of 
comments  about  the  discussion  in 
portions  of  the  proposed  guidance  on 
management  information  syst«:ms  (MIS) 
that  financial  institutions  should 
implement.  (Comments  stated  it  would 
be  burdensome  for  small  financial 
institutions  to  implement  the  sanu: 
reporting  mechanisms  as  large  financial 
institutions.  Another  comim;nl 
suggest(;d  that  sjnaller  as  well  as  inid- 
sizofl  institutions  shoOlil  discuss  the 
risks  with  their  regulators  to  impl(;mi;nt 
appropriate  procerlures. 

To  clarifv  supervisory  expectations 
for  MIS  recpiirements,  the;  final  guidance 
•notes  that  information  and  rejrorting 
should  be;  tailored  to  the  size  and  .scope 
of  (;ach  financial  in.stitution’s  leveraged 
lending  activitic;s.  The  agencies  would 
c;xp(;ct  a  global,  complex  financial 
institution  with  significant  origination 
volum(;s  or  exposures  to  leveraged 
lending  to  have  more;  complex  MKS  than 
a  community  bank  with  only  a  few 
exposures.  Mon;over,  the  final  guidance; 
not(;s  that  each  institution  should 
consider  appropriate,  cost-effective 
mc;asures  for  monitoring  leveraged 
lending  given  the  size  and  scope  of  that 
institution’s  leveraged  lending 
activities. 

E’.  Additional  Com  man  ts 

One  comment  r(;quested  that  the 
definition  of  leveraged  lending  be 
modified  so  as  not  to  include  “fallen 
angels.”  These  arc;  loans  that  do  not 
mc;c;t  the  definition  of  levc;rage  loans  at 
origination,  hut  migrate  into  the 
definition  at  a  later  dale  due  to  cdianges 


in  the  borrower’s  financial  condition. 

The  comment  suggested  that  the 
inclusion  of  these  loans  in  the  definition 
would  skew  reporting  and  tracking  of 
the  portfolio,  duplicate  monitoring 
activities,  and  increase  costs  without 
any  benefit  to  financial  institutions  or  to 
the  regulators.  The  agencies  agree  that 
“fallen  angels”  should  not  be  included 
as  leveraged  lending  transactions,  but 
should  be  captured  within  the  financial 
institution’s  broader  risk  management 
framework.  Therefore,  the  agencies  have 
stated  in  the  final  guidance  that  a  loan 
should  be  designated  as  lc;veraged  only 
at  the  time  of  origination,  modific;ation, 
extension,  or  refinance. 

One  comment  suggested  that  the 
spon.sor  evaluation  standards  in  the 
proposed  guidance  are  administratively 
burdensome  and  that  financ;ial 
assessments  of  deal  sponsors  by  lenders 
shoidd  be  limited  to  those  sponsors  that 
provide  a  financial  guaranty.  The 
agencies  agree  that  the  ability  to  obtain 
financial  reports  on  sponsors  may  be; 
limitc;d  in  the  absence;  of  a  formal 
guaranty.  Accordingly,  the  final 
guidance  remewes  the  statement  that  an 
institution  generally  should  develccp 
guidelines  for-evaluating  deal  sponsors 
and  instc;ad  focaises  on  deal  sponsors 
that  are  relied  cjn  as  a  sc;c()ndary  source 
of  repayment.  In  those  instancies,  the 
final  guidance  notes  that  a  financial 
institution  shoidd  documc;nt  the 
spon.sor's  willingnc;ss  and  ability  to 
support  the  e:redit. 

Some  f:ommc;nts  also  suggestc;d 
exclusions  for  both  assc;t-basc;d  loans 
and  "investment-grade”  borrowc;rs.  As 
statc;d  previously,  the;  agc;ncic;s 
acknowledge  that  traditional  asset-basc;d 
lending  is  a  distinc:t  product  line  and  is 
not  inc:luded  in  the  defiedtion  of  a 
lc;vc;raged  loan  unless  the  loan  is  part  of 
the  entire  debt  structure  of  a  leveragc;d 
oliligor;  therefore,  the  agencic;s  have 
edarified  this  point  in  the  final  guidance. 
In  tc;rms  of  a  borrower’s 
i;rc;ditworthiness,  the  agencies  do  not 
believe  it  would  be  appropriate  to 
exclude  high-cjuality  borrowers  from  the 
guidance.  Prudent  portfolio 
managemi;nt  of  leveraged  loans,  whic:h 
is  a  gcjal  of  this  guidance,  covers  all 
loans,  including  those  made  to  the  most 
creditw'orthy  borrowers.  Importantly, 
the  ajiencies  strongly  support  the  efforts 
of  financial  institutions  to  make  loans 
available  to  creditworthy  borrowers, 
particularly  in  small  and  mid-sized 
institutions  that  extend  prudent 
commercial  and  industrial  loans.  All 
loans  and  borrowers  except  those 
excluded  in  the  final  guidance  will  be; 
subject  to  the  definitions  as  outlined  in 
the  guidance. 
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The  agencies  also  received  comments 
concerning  the  ability  of  borrowers  to 
repay  30  percent  of  the  total  debt 
exposure  over  a  five-to-seven  year 
period.  Some  comments  viewed  this 
measure  as  a  restrictive  “bright  line” 
while  others  proposed  alternatives. 

The  measure  in  the  propo.sed 
guidance  was  meant  as  a  general  guide 
to  reflect  that  institutions  should 
establish,  in  their  policies,  expectations 
and  measures  for  reducing  leverage  over 
a  reasonable  period  of  time.  The  final 
guidance  retains  the  expectation  of 
reasonable  de-levering,  and  the  agencies 
have  revised  the  Underwriting 
Standards  section  of  the  final  guidance 
to  state  that  institutions  should  consider 
reasonable  de-levering  abilities  of 
borrowers,  such  as  whether  base  case 
cash  flow  projections  show  the  ability  to 
fully  amortize  senior  secured  debt  or 
repay  a  significant  portion  of  total  debt 
over  the  medium  term.  In  addition,  the 
agencies  have  revised  the  Risk  Rating 
Leveraged  Loans  section  of  the  final 
guidance  to  include  the  measure  as  an 
example,  stating  that  in  the  context  of 
risk  rating  of  leveraged  loa'ns, 
supervisors  commonly  assume  that  the 
ability  to  fully  amortize  senior  secured 
debt  or  the  ability  to  repay  at  least  50 
percent  of  total  debt  over  a  five-to-seven 
year  period  provides  evidence  of 
adequate  repayment  capacity. 

One  comment  referred  to  covenant- 
lite  and  PIK-toggle  loan  structures,  and 
recommended  that  the  agencies  impose 
tighter  controls  around  loans  with  such 
features.  The  agencies  believe  these 
types  of  structures  may  have  a  place  in 
the  overall  leveraged  lending  product 
set;  however,  the  agencies  recognize  the 
additional  risk  in  these  structures. 
Accordingly,  although  the  final 
guidance  does  not  have  a  different 
treatment  for  such  arrangements,  the 
agencies  will  clo.sely  review  such  loans 
as  part  of  the  overall  credit  evaluation 
of  an  institution. 

One  comment  suggested  that  the 
agencies  impose  more  conservative 
guidelines  for  determining  enterprise 
value.  The  comment  re;commended  that 
the  agencies  require  financial 
institutions  to  use  business  appraisers 
and  to  follow  Internal  Revenue  Service 
(IRS)  appraisal  guidelines  when  the 
institution  is  estimating  the  enterprise 
value  of  a  firm.  The  intent  of  the 
agencies  is  not  to  impose  real  property 
appraisal  and  valuation  standards  to 
enterprise  valuation  methods  or  to 
require  a  formal  business  appraisal  for 
all  loans  relying  on  enterprise  value  as 
a  source  of  repayment.  The  goal  of  the 
final  guidance  is  to  clarify  those 
methods  considered  credible  for 
determining  enterprise  value  based  on 


common  practices  in  the  industry. 

Those  methods,  if  conducted  properly, 
produce  reliable  resQlts.  Accordingly, 
the  final  guidance  does  not  require  that 
an  evaluation  be  conducted  by  a 
business  appraiser  in  determining 
enterprise  value.  The  agencies’ 
expectation  is  that  a  financial 
institution’s  internal  policies  should 
address  the  source  and  method  of  any 
enterprise  value  estimate. 

The  agencies  received  four  comments 
regarding  the  burden  imposed  by  the 
proposed  guidance,  stating  that 
implementation  will  add  to  the  high 
costs  that  financial  institutions  already 
face.  One  comment  noted  there  was  no 
cost  benefit  analysis  provided  with  the 
proposed  guidance.  To  address  these 
concern.s.  the  final  guidance  emphasizes 
that  an  institution  needs  to  have  .sound 
risk  management  policies  and 
procedures  commensurate  with  its 
origination  activity  in  and  exposures  to 
leveraged  lending.  Moreover,  the  final 
guidance  notes  that  a  financial 
institution’s  risk  management 
framework  for  leveraged  lending  should 
be  consistent  with  the  institution’s  risk 
appetite,  and  complexity  of  exposures. 
The  agencies  believe  the 
implementation  of  any  additional 
systems  or  processes  needed  to  promote 
safe-and-sound  leveraged  lending 
should  be  considered  a  componeiit  of  an 
institution’s  overall  credit  risk 
management  program. 

One  comment  noted  that  financial 
institutions  in  a  credit  transaction  do 
not  have  fiduciary  responsibilities  to 
loan  participants  when  underwriting 
and  syndicating  leveraged  loans.  The 
agencies  agree  and  have  not  included  a 
reference  to  fiduciary  responsibility  in 
the  final  guidance. 

III.  Administrative  Law  Matters 

A.  Paperwork  Reduction  Act  Analysis 

In  accordance  with  the  Paporu'ork 
Reduction  Act  (PRA)  of  1995  (44  U.S.C. 
3506;  5  CFR  part  1320,  Appendix  A.l), 
the  agencies  reviewed  the  final 
guidance.  The  agencies  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  an  information 
collection  unless  the  information 
collection  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  The  OCC  and 
FDIC  have  submitted  this  collection  to 
OMB  for  review  and  approval  under  44 
U.S.C.  3506  and  5  CFR  part  320.  The 
Board  reviewed  the  final  guidance 
under  the  authority  delegated  to  it  by 
OMB.  While  this  final  guidance  is  not 
being  adopted  as  a  nile,  the  agencies 
have  determined  that  certain  aspects  of 
the  guidance  constitute  collections  of 


information  under  the  PRA.  These 
aspects  are  the  provisions  that  state  that 
a  financial  institution  should  have  (ij 
Underwriting  policies  for  leveraged 
lending,  including  stress-testing 
procedures  for  leveraged  credits;  (ii)  risk 
management  policies,  including  stress¬ 
testing  procedures  for  piipeline 
exposures;  and,  (iii)  policies  and 
procedures  for  incorporating  the  results 
of  leveraged  credit  and  pipeline  stress 
tests  into  the  firm’s  overall  stres.s-testing 
framework.  The  frequency  of 
information  collection  is  estimated  to  be 
annual. 

Respondents  are  financial  institutions 
with  leveraged  lending  activities  as 
defined  in  the  guidance. 

Report  T/f/e;  Guidance  on  Leveraged 
Lending. 

Frequency  of  Response:  Annual. 

Affected  PnW/r;  Financial  institutions 
with  leveraged  lending. 

OCC: 

OMR  Control  Number:  To  be  assigned 
by  OMB. 

Estimated  number  of  respondents:  25. 

Estimated  average  time  per 
respondent:  1,350.4  hours  to  build; 
1,705.6  hours  for  ongoing  use. 

Estimated  total  annual  burden:  33,760 
hours  to  build;  42,640  hours  for  ongoing 
use. 

Roard: 

Agency  information  collection 
number:  FR  4203. 

OMB  Control  Number:  To  be  assigned 
by  OMB. 

Estimated  number  of  respondents:  41 . 

Estimated  average  time  per 
respondent:  1,064.4  hours  to  build; 

754.4  hours  for  ongoing  use. 

Estimated  total  annual  burden:  4^,640 
hours  to  build;  30,930  hours  for  ongoing 
use. 

FDIC: 

OMB  Control  Number:  To  be  assigned 
by  OMB. 

Estimated  number  of  respondents:  9. 

Estimated  average  time  per 
respondent:  986.7  hours  to  build;  529.3 
hours  for  ongoing  use. 

Estimated  total  annual  burden:  8,880 
hours  to  build;  4,764  hours  for  ongoing 
use. 

The  estimated  time  per  respondent  is 
an  average  that  varies  by  agency  because 
of  differences  in  the  composition  of  the 
financial  institutions  under  each 
agency’s  suprervision  (for  example,  size 
di.stribution  of  institutions)  and  volume 
of  leveraged  lending  activities. 

The  agencies  received  two  comments 
in  respionse  to  the  information 
collection  requirements  under  the  PRA. 
Both  comments  mentioned  how 
substantially  burdensome  the  guidance 
will  be  to  implement.  The  agencies 
recognize  that  the  amount  of  time 
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required  of  any  institution  to  comply 
with  the  guidance  may  be  higher  or 
lower  than  the  estimates,  but  believe 
that  the  numbers  stated  are  reasonable  ■ 
averages. 

One  comment  also  noted  the  absence 
of  a  co.st-benefit  analysis  and  questioned 
whether  the  additional  information 
systems  required  undermines  the  utility 
of  the  information  collection.  In 
response  to  the  general  comments  about 
burden,  the  agencies  have  made  various 
modifications  to  the  proposed  guidance, 
including  clarifying  the  application  of 
the  guidance  to  community  banks  and 
other  smaller  institutions  that  are 
involved  in  leveraged  lending.  In  the 
SUPPLEMENTARY  INFORMATION  section,  the 
agencies  also  highlighted  their 
expectations  that  MIS  and  other 
reporting  activities  would  be  tailored  to 
the  size  and  the  .scope  of  an  institution's 
leveraged  lending  activities.  In  addition, 
the  implementation  of  any  new  sy.stems 
would  be  part  of  an  institution's  overall 
credit  risk  management  program.  These 
comments  are  discussed  in  more  detail 
in  the  general  comment  summary  in 
Section  II  of  the  SUPPLEMENTARY 
INFORMATION. 

Comments  continue  to  be  invited  on; 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  banking 
agencies’  functions,  including  wdiether 
the  information  has  practical  utility: 

(b)  The  acc:uracy  of  the  estimates  of 
the  burden  of  the  information 
(:t)llection,  including  the  validity  of  the 
methodology  and  assnmptiuns  used; 

(c)  Ways  to  enhance  the  (piality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purcha.se  of  services 
to  provide  information. 

Comments  on  the.se  questions  should 
be  directed  to: 

OCC:  Because  paper  mail  in  the 
Washington,  DC  area  and  at  the  (X^C  is 
subject  to  delay,  commenters  are 
elicouraged  to  submit  comments  by 
email  if  possible.  Comments  may  be 
sent  to:  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  Attention: 
1557— NEW,  400  7th  Street  SW.,  Suite 
3E-218,  Mail  Stop  9W-n,  Washington, 
DC  20219.  In  addition,  comments  may 
be  sent  by  fax  to  (571)  465—4326  or  by 
electronic  mail  to 

regs.comments@occ.treas.gov.  You  may 


personally  inspect  and  photocopy 
comments  at  the  OCC,  400  7th  Street 
SW.,  Washington,  DC  20219.  For 
security  reasons,  the  OCC  requires  that 
visitors  make  an  appointment  to  inspect 
comments.  You  may  do  so  by  calling 
(202)  649-6700.  Upon  arrival,  visitors 
will  be  required  to  present  valid 
government-issued  photo  identification 
and  to  submit  to  security  screening  in 
order  to  inspect  and  photocopy 
comments. 

All  comments  received,  including 
attachments  and  other  supporting 
materials,  are  part  of  the  public  record 
and  subject  to  public  disclosure.  Do  not 
enclose  any  information  in  your 
comment  or  supporting  materials  that 
you  consider  confidential  or 
inappropriate  for  public  disclosure. 

Acldltionally,  please  send  a  copy  of 
vour  comments  by  mail  to:  OCC  Desk 
Officer,  1557-NEW,  U.S.  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  #10235,  Washington,  DC 
20503,  or  by  email  to:  oira 
submission@omh.eop.gov. 

FDIC:  Interested  parties  are  invited  to 
submit  w'ritten  comments.  All 
comments  should  refer  to  the  name  of 
the  collection,  “Guidance  on  Leveragtnl 
Lending.”  Comments  may  be  submitted 
by  any  of  the  following  methods: 

•  http://w\v\v. FDIC.gov/reguIations/ 
la  \vs/ federal/ propose. h  tml. 

•  Email:  comments@fdic.gov. 

•  Mail:  Gary  Kuiper  (202)  89H-3877. 
Federal  Deposit  Insurance  Corporation. 
550  17th  Street  NW.,  NYA-5046, 
Washington.  DC.  20429. 

•  Hand  Deliver},':  Comments  may  be 
hand-delivered  to  the  guard  station  at 
the  rear  of  the  550  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7  a.m.  and  5  p.m. 

As  the  final  guidance  discusses  the 
importance  of  stress-testing  as  part  of  an 
institution’s  risk  management  practices 
for  leveraged  lending  activity,  the 
agencies  note  that  they  expect  to  review 
an  institution’s  policies  and  procedures 
for  stress-testing  as  part  of  their 
supervisory  processes.  To  the  extent 
they  collect  information  during  an 
examination  about  a  finanf;ial 
institution’s  stress-testing  results, 
confidential  treatment  may  be  afforded 
to  the  records  under  exemption  8  of  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  552(b)(8). 

B.  Regulatory  Flexibility  Act  Analysis 

The  final  guidance  is  not  a 
rulemaking  action.  Thus,  the  Regulatory 
Flexibility  Act  (5  LI.S.C.  603(b))  does  not 
apply  to  the  guidance.  However,  the 
agencies  have  considered  the  potential 
impact  of  the  guidance  on  small  banking 
organizations.  For  the  reasons  discussed 


in  sections  I  and  II  of  this 
Supplementary  Information,  the 
agencies  are  issuing  the  guidance  to 
emphasize  the  importance  of  properly 
underwriting  leveraged  lending 
transactions  and  incorporating  those 
exposures  into  stress  and  capital  tests 
for  institutions  with  significant 
exposures  to  these  credits. 

The  agencies  received  comments 
about  the  potential  burden  of  this 
guidance  on  small  banking 
organizations.  The  final  guidance  is 
intended  for  banking  organizations 
supervised  by  the  agencies  with 
substantial  exposures  to  leveraged 
lending  activities,  including  national 
banks,  federal  savings  associations,  state 
nonmember  banks,  .state  member  banks, 
bank  holding  companies,  and  U.S. 
branches  and  agencies  of  foreign 
banking  organizations.  Given  the 
average  dollar  size  of  leveraged  lending 
transactions,  most  of  which  exceed  $50 
million,  and  the  agencies’  observations 
that  leveraged  loans  tend  to  be  held 
primarily  by  very  large  or  global 
financial  instiUitions,  the  vast  majority 
of  smaller  institutions  should  not  be 
affected  by  this  guidance  as  they  have 
limited  exposure  to  leveraged  credits. 

Interagency  Guidance  on  Leveraged 
L(;nding 

The  text  of  the  guidance  is  as  follow's: 
Purpose 

The  Office  of  the  Comptroller  of  the 
(Currency  (0(]C),  Board  of  Governors  of 
the  Federal  Rccserve  .System  (Board),  and 
Federal  Deposit  Insurance  Corporation 
(FDIC)  (collectively  the  ‘'agenc;ies”)  are 
issuing  this  leveraged  lending  guidance 
to  update  and  replace  the  April  2001 
Interagency  guidance  ’  regarding  sound 
practices  for  leveraged  finance  activities 
(2001  guidance).^  The  2001  guidance 
addressed  expectations  for  the  content 
of  credit  policies,  the  need  for  well- 
defined  underwriting  standards,  the 
importance  of  defining  an  institution’s 
risk  appetite  for  leveraged  transactions. 


'  OCC  Bulletin  2001-18;  htt[)://www.oc(:.gov/ 
news-issuances/hullf‘tins/2001/biilhlin-2()01- 
IH.html:  Board  .SR  Letter  01-9.  ■■Interagenf:y 
Ciuidance  on  Leveraged  Financing”  April  9,  2001; 
http:/ /WWW. federalreaerve. gov  fhoarddocs/sTlf'tters/ 
2001 /sraiOS. hind:  and.  FOlC  Press  Release  l’R-28- 
2001 ;  http://www.fdic.gov/news/news/press/2001/ 
[>r2H01.html. 

^  For  the  purpose  of  this  guidance,  references  to 
leveraged  finance,  or  leveraged  transactions 
en(;onipass  the  entire  delit  structure  of  a  leveraged 
obligor  (including  loans  and  letters  of  credit, 
mezzanine  tran(;hos,  senior  and  subordinated 
Imnds)  held  by  both  bank  and  non-bank  investors. 
References  to  leveraged  lending  and  leveraged  loan 
transactions  and  credit  agreements  refer  to  all  debt 
with  the  exception  of  Ixmd  and  high-yield  debt  held 
by  both  bank  and  non-bank  investors. 
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and  the  importance  of  stress-testing 
exposures  and  portfolios. 

Leveraged  lending  is  an  important 
type  of  financing  for  national  and  global 
economies,  and  the  U.S.  financial 
industry  plays  an  integral  role  in 
making  credit  available  and  syndicating 
that  credit  to  investors.  In  particular, 
financial  institutions  should  ensure  they 
do  not  unnecessarily  heighten  risks  by 
originating  poorly  underwritten  loans.'* 
For  example,  a  poorly  underwritten 
leveraged  loan  that  is  pooled  with  other 
loans  or  is  participated  with  other 
institutions  may  generate  risks  for  the 
financial  system.  This  guidance  is 
designed  to  assist  financial  institutions 
in  providing  leveraged  lending  to 
creditworthy  borrowers  in  a  safe-and- 
sound  manner. 

Since  the  issuance  of  the  2001 
guidance,  the  agencies  have  observed 
periods  of  tremendous  growth  in  the 
volume  of  leveraged  credit  and  in  the 
participation  of  unregulated  investors. 
Additionally,  debt  agreements  have 
frequently  included  features  that 
provided  relatively  limited  lender 
protection  including,  but  not  limited  to, 
the  absence  of  meaningful  maintenance 
covenants  in  loan  agreements  or  the 
inclusion  of  payment-in-kind  (PIK)- 
toggle  features  in  junior  capital 
instruments,  which  lessened  lenders’ 
recourse  in  the  event  of  a  borrower’s 
subpar  performance.  The  capital 
structures  and  repayment  prospects  for 
some  transactions,  whether  originated  to 
hold  or  to  distribute,  have  at  times  been 
aggressive.  Moreover,  management 
information  systems  (MIS)  at  some 
institutions  have  proven  less  than 
satisfactory  in  accurately  aggregating 
exposures  on  a  timely  basis,  with  many 
institutions  holding  large  pipelines  of 
higher-risk  commitments  at  a  time  when 
buyer  demand  for  risky  assets 
diminished  significantly. 

This  guidance  updates  and  replaces 
the  2001  guidance  in  light  of  the 
developments  and  experience  gained 
since  the  time  that  guidance  was  issued. 
This  guidance  describes  expectations  for 
the  sound  risk  management  of  leveraged 
lending  activities,  including  the 
importance  for  institutions  to  develop 
and  maintain; 


^  For  purpose.s  of  this  guidance,  the  term 
"financial  institution”  or  “institution"  includes 
national  banks,  federal  savings  associations,  and 
federal  branches  and  agencaes  supervised  by  the 
OCC:  state  member  banks,  bank  holding  companies, 
savings  and  loan  holding  companies,  and  all  other 
institutions  for  which  the  Federal  Reserve  is  the 
primary  federal  supervisor;  and  state  nonmember 
banks,  foreign  banks  having  an  insured  branch, 
state  savings  a.ssociations,  and  all  other  in.stitutions 
for  which  the  FDIC  is  the  primaiy’  federal 
supervisor. 


•  Transactions  structured  to  reflect  a 
sound  business  premi.se,  an  appropriate 
capital  structure,  and  reasonabld  cash 
flow  and  balance  sheet  leverage. 
Combined  with  .supportable 
performance  projections,  these  elements 
of  a  safe-and-sound  loan  structure 
should  clearly  support  a  borrower’s 
capacity  to  repay  and  to  de-lever  to  a 
sustainable  level  over  a  reasonable 
period,  whether  underwritten  to  hold  or 
distribute; 

•  A  definition  of  leveraged  lending 
that  facilitates  consistent  application 
across  all  business  lines; 

•  Well-defined  underwriting 
standards  that,  among  other  things, 
define  acceptable  leverage  levels  and 
describe  amortization  expectations  for 
senior  and  subordinate  debt; 

•  A  credit  limit  and  concentration 
framework  consistent  with  the 
institution’s  risk  appetite; 

•  Sound  MIS  that  enable  management 
to  identify,  aggregate,  and  monitor 
leveraged  exposures  and  comply  with 
policy  across  all  business  lines; 

•  Strong  pipeline  management 
policies  and  procedures  that,  among 
other  things,  provide  for  real-time 
information  on  exposures  and  limits, 
and  exceptions  to  the  timing  of  expected 
distributions  and  approved  hold  levels; 
and, 

•  Guidelines  for  conducting  periodic 
portfolio  and  pipeline  stress  tests  to 
quantify  the  potential  impact  of 
economic  and  market  conditions  on  the 
institution’s  asset  quality,  earnings, 
liquidity,  and  capital. 

Applicability 

This  guidance  updates  and  replaces 
the  existing  2001  guidance  and  forms 
the  basis  of  the  agencies’  supervisory 
focus  and  review  of  supervised  financial 
institutions,  including  any  subsidiaries 
or  affiliates.  Implementation  of  this 
guidance  should  be  consistent  with  the 
size  and  risk  profile  of  an  institution’s 
leveraged  activities  relative  to  its  assets, 
earnings,  liquidity,  and  capital. 
In.stitutions  that  originate  or  sponsor 
leveraged  transactions  should  consider 
all  aspects  and  .sections  of  the  guidance. 

In  contrast,  the  vast  majority  of 
community  banks  should  not  be  affected 
by  this  guidance  as  they  have  limited 
involvement  in  leveraged  lending. 
Community  and  smaller  institutions 
that  are  involved  in  leveraged  lending 
activities  should  discuss  with  their 
primary  regulator  the  implementation  of 
cost-effective  controls  appropriate  for 
the  complexity  of  their  exposures  and 
activities."* 


^The  agencies  do  not  intend  that  a  Rnancial 
in.stitution  that  originates  a  small  number  of  less 


Risk  Management  Framework 

Given  the  high  risk  profile  of 
leveraged  transactions,  financial 
institutions  engaged  in  leveraged 
lending  should  adopt  a  risk 
management  framework  that  has  an 
intensive  and  frequent  review  and 
monitoring  process.  The  framework 
should  have  as  its  foundation  written 
risk  objectives,  risk  acceptance  criteria, 
and  risk  controls.  A  lack  of  robust  risk 
management  processes  and  controls  at  a 
financial  institution  with  significant 
leveraged  lending  activities  could 
contribute  to  supervisory  findings  that 
the  financial  institution  is  engaged  in 
unsafe-and-unsound  banking  practices. 
This  guidance  outlines  the  agencies’ 
minimum  expectations  on  the  following 
topics: 

•  Definition  of  Leveraged  I^ending 

•  General  Policy  Expectations 

•  Participations  Purchased 

•  Underwriting  Standards 

•  Valuation  Standards 

•  Pipeline  Management 

•  Reporting  and  Analytics 

•  Risk  Rating  Leveraged  Loans 

•  Credit  Analysis 

•  Problem  Credit  Management 

•  Deal  Sponsors 

•  Credit  Review 

•  Stress-Testing 

•  Conflicts  of  Interest 

•  Reputational  Risk 

•  Compliance 

Definition  of  Leveraged  Lending 

The  policies  of  financial  institutions 
should  include  criteria  to  define 
leveraged  lending  that  are  appropriate  to 
the  institution.-^  For  example,  numerous 
definitions  of  leveraged  lending  exist 
throughout  the  financial  services 
industry  and  commonly  contain  some 
combination  of  the  following: 

•  Proceeds  used  for  buyouts, 
acquisitions,  or  capital  distributions. 

•  Transactions  where  the  borrower’s 
Total  Debt  divided  by  EBITDA  (earnings 
before  interest,  taxeiv  depreciation,  and 
amortization)  or  Senior  Debt  divided  by 
EBITDA  exceed  4. OX  EBITDA  or  3.0X 
EBITDA,  respectively,  or  other  defined 


complex,  leveraged  loans  should  have  policies  and 
pnK'.edures  commensurate  with  a  larger,  more 
complex  leveraged  loan  origination  business. 
However,  any  financial  institution  that  participates 
in  leveraged  lending  Iramactions  should  follow 
applicable  supervisory  guidance  provided  in  the 
"Parlicipations  Purf:hased’’  set:tion  of  this 
document. 

'•This  guidance  is  not  meant  to  include  asset- 
ba.sed  loans  unless  such  loans  are  part  of  the  entire 
debt  structure  of  a  le\  eraged  obligor.  Asset-based 
lending  is  a  distinct  segment  of  the  loan  market  that 
is  tightly  controlled  or  fully  monitored,  secured  by 
specific  a.ssets,  and  u.-uially  governed  by  a 
borrowing  formula  (or  "borrowing  base”). 
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levels  appropriate  to  the  industry  or 
sector.® 

•  A  borrower  recognized  in  the  debt 
markets  as  a  highly  leveraged  firm, 
which  is  characterized  by  a  high  debt- 
to-net*worth  ratio. 

•  Transactions  when  the  borrower’s 
post-financing  leverage,  as  measured  by 
its  leverage  ratios  (for  example,  debt-to- 
assets,  debt-to-net- worth,  debt-to-cash 
flow,  or  other  similar  standards 
common  to  particular  industries  or 
sectors),  significantly  exceeds  industry 
norms  or  historical  levels.^ 

A  financial  institution  engaging  in 
leveraged  lending  should  define  it 
within  the  institution’s  policies  and 
procedures  in  a  manner  sufficiently 
detailed  to  ensure  consistent  application 
across  all  business  lines.  A  financial 
institution’s  definition  .should  describe 
clearly  the  purposes  and  financial 
characteristics  common  to  these 
transactions,  and  should  cover  risk  to 
the  institution  from  both  direct 
exposure  and  indirect  exposure  via 
limited  recourse  financing  secured  by 
leveraged  loans,  or  financing  extended 
to  financial  intermediaries  (such  as 
conduits  and  special  purpose  entities 
(SPEs))  that  hold  leveraged  loans. 

General  Policy  Expectations 

A  financial  institution’s  credit 
policies  and  procedures  for  leveraged 
lending  should  address  the  following: 

•  Identification  of  the  financial 
institution’s  risk  appetite  including 
clearly  defined  amounts  of  leveraged 
lending  that  the  institution  is  willing  to 
underwrite  (for  example,  pipeline 
limits)  and  is  willing  to  retain  (for 
example,  transaction  and  aggregate  hold 
levels).  The  institution’s  designated  risk 
appetite  should  be  supported  by  an 
analysis  of  the  potential  effect  on 
earnings,  capital,  liquidity,  and  other 
risks  that  result  from  these  positions, 
and  should  be  approved  by  its  board  of 
directors; 

•  A  limit  framework  that  includes 
limits  or  guidelines  for  single  obligors 
and  transactions,  aggregate  hold 
portfolio,  aggregate  pipeline  exposure, 
and  industry  and  geographic 
concentrations.  The  limit  framework 
should  identify  the  related  management 
approval  authorities  and  exception 
tracking  provisions.  In  addition  to 


*‘C;a$h  should  not  be  netted  against  debt  for 
purposes  of  this  r;al(:ulation. 

^The  designation  of  a  Pinancing  as  "leveraged 
lending”  is  typically  made  at  loan  origination, 
mudiricatiun.  extension,  or  refinancing.  “Fallen 
angels"  or  borrowers  that'have  exhibited  a 
significant  deterioration  in  rmancial  performance 
after  loan  inception  and  subsequently  become 
highly  leveraged  would  not  be  included  within  the 
sco{)e  of  this  guidance,  unless  the  credit  is 
modifled.  extended,  or  reflnanced. 


notional  pipeline  limits,  the  agencies 
expect  that  financial  institutions  with 
signifidhnt  leveraged  transactions  will 
implement  underwriting  limit 
frameworks  that  assess  stress  losses,  flex 
terms,  economic  capital  usage,  and 
earnings  at  risk  or  that  otherwise 
provide  a  more  nuanced  view  of 
potential  risk; " 

•  Procedures  for  ensuring  the  risks  of 
leveraged  lending  activities  are 
appropriately  reflected  in  an 
institution’s  allowance  for  loan  and 
lease  losses  (ALLL)  and  capital 
adequacy  analyses; 

•  Credit  and  underwriting  approval 
authorities,  including  the  procedures  for 
approving  and  documenting  changes  to 
approved  transaction  structures  and 
terms; 

•  Guidelines  for  appropriate  oversight 
by  senior  management,  including 
adequate  and  timely  reporting  to  the 
board  of  directors; 

•  Expected  risk-adjusted  returns  for 
leveraged  transactions; 

•  Minimum  underwriting  standards 
(see  “Underwriting  Standards’’  section 
below);  and, 

•  Effective  underwriting  practices  for 
primary  loan  origination  and  secondary 
loan  acquisition. 

Participations  Purchased 

Financial  institutions  purchasing 
participations  and  assignments  in 
leveraged  lending  transactions  should 
make  a  thorough,  independent 
evaluation  of  the  transaction  and  the 
risks  involved  before  committing  any 
funds. They  should  apply  the  same 
standards  of  prudence,  credit 
assessment  and  approval  criteria,  and 
in-house  limits  that  would  be  employed 
if  the  purchasing  organization  were 
originating  the  loan.  At  a  minimum, 
policies  should  include  requirements 
for: 

•  Obtaining  and  independently 
analyzing  full  credit  information  both 
before  the  participation  is  purchased 
and  on  a  timely  basis  thereafter; 

•  Obtaining  from  the  lead  lender 
copies  of  all  executed  and  proposed 


"Flex  terms  allow  the  arranger  to  change  interest 
rate  spreads  during  the  syndication  process  to 
adjust  pricing  to  current  liquidity  levels. 

^  Refer  to  other  joint  agency  guidance  regarding 
purchased  participations:  (X'JC  Loan  Fortfolio 
Management  Handbook,  http://www.occ.gov/ 
puhlications/publications-hy-type/comptrolhrs- 
handhook/lpm.pdf,  I>oan  Partic;ipations.  Board 
“Commercial  Bank  Examination  Manual,”  http:// 
www.federalreserve.gov/boorddocs/supmanunI/ 
cljem/cbem.pdf,  section  2045.1,  Loan 
Participations,  the  Agreements  and  Participant.s; 
and  FDIC  Risk  Management  Manual  of  Examination 
Policies,  section  3.2  (Loans),  http://ww\v.fdic.gov/ 
regulations/ safety /man  ual/ sections  - 
S.htmUtotherCredit,  l^oan  Participations,  (last 
updated  Feb.  2,  2005). 


loan  documents,  legal  opinions,  title 
insurance  policies.  Uniform  Commercial 
Code  (UCC)  searches,  and  other  relevant 
documents: 

•  Carefully  monitoring  the  borrower's 
performance  throughout  the  life  of  the 
loan;  and. 

•  Establishing  appropriate  risk 
management  guidelines  as  described  in 
this  document. 

Underwriting  Standards 

A  financial  institution’s  underwriting 
standards  should  be  clear,  written  and 
measurable,  and  should  accurately 
reflect  the  institution’s  risk  appetite  for 
leveraged  lending  transactions.  A 
financial  institution  should  have  clear 
underwriting  limits  regarding  leveraged 
transactions,  including  the  size  that  the 
institution  wilt  arrange  both 
individually  and  in  the  aggregate  for 
distribution.  The  originating  institution 
should  be  mindful  of  reputational  risks 
associated  with  poorly  underwritten 
transactions,  as  these  risks  may  find 
their  way  into  a  wide  variety  of 
investment  instruments  and  exacerbate 
systemic  risks  within  the  general 
economy.  At  a  minimum,  an 
institution’s  underwriting  standards 
should  consider  the  following: 

•  Whether  the  business  premise  for 
each  tran.saction  is  .sound  and  the 
borrower’s  capital  structure  is 
sustainable  regardless  of  whether  the 
transaction  is  underwritten  for  the 
in.stitution’s  own  portfolio  or  with  the 
intent  to  di.stribute.  The  entirety  of  a 
borrower’s  capital  structure  should 
reflect  the  application  of  sound 
financial  analysis  and  underwriting 
principles; 

•  A  borrower’s  capacity  to  repay  and 
ability  to  de-lever  to  a  sustainable  level 
over  a  reasonable  period.  As  a  general 
guide,  institutions  also  should  consider 
whether  base  case  cash  flow  projections 
show  the  ability  to  fully  amortize  senior 
secured  debt  or  repay  a  significant 
portion  of  total  debt  over  the  medium 
term.’®  Also,  projections  should  include 
one  or  more  realistic  downside 
scenarios  that  reflect  key  risks  identified 
in  the  transaction; 

•  Expectations  for  the  depth  and 
breadth  of  due  diligence  on  leveraged 
transactions.  This  should  include 


'"In  general,  the  base  case  cash  flow  projH(:tion 
is  the  borrower  or  deal  sponsor’s  expected  estimate 
of  financial  performance  using  the  assumptions  that 
are  deemed  most  likely  to  occur.  The  financial 
results  for  the  ba.se  case  should  be  better  than  those 
for  the  conservative  ca.se  but  worse  than  those  for 
the  aggressive  or  upside  ciise.  A  financial  institution 
may  make  adjustments  to  the  base  case  financial 
projections,  if  necessary.  The  most  realistic 
financial  projections  should  be  u.sed  when 
measuring  a  borrower’s  capacity  to  repay  and  de¬ 
lever. 
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standards  for  evaluating  various  types  of 
collateral,  with  a  clear  definition  of 
credit  risk  management’s  role  in  such 
due  diligence; 

•  Standards  for  evaluating  expected 
risk-adjusted  returns.  The  standards 
should  include  identification  of 
expected  distribution  strategies, 
including  alternative  strategies  for 
funding  and  disposing  of  positions 
during  market  disruptions,  and  the 
potential  for  losses  during  such  periods; 

•  The  degree  of  reliance  on  enterprise 
value  and  other  intangible  assets  for 
loan  repayment,  along  with  acceptable 
valuation  methodologies,  and  guidelines 
for  the  frequency  of  periodic  reviews  of 
those  values; 

•  Expectations  for  the  degree  of 
support  provided  by  the  sponsor  (if 
any),  taking  into  consideration  the 
sponsor's  financial  capacity,  the  extent 
of  its  capital  contribution  at  inception, 
and  other  motivating  factors. 

Institutions  looking  to  rely  on  sponsor 
support  as  a  secondary  source  of 
repayment  for  the  loan  should  be  able 
to  provide  documentation,  including, 
but  not  limited  to,  financial  or  liquidity 
statements,  showing  recently 
documented  evidence  of  the  sponsor’s 
willingness  and  ability  to  support  the 
credit  extension; 

•  Whether  credit  agreement  terms 
allow  for  the  material  dilution,  sale,  or 
exchange  of  collateral  or  cash  flow- 
producing  assets  without  lender 
approval; 

•  Credit  agreement  covenant 
protections,  including  financial 
performance  (such  as  debt-to-cash  flow, 
interest  coverage,  or  fixed  charge 
coverage),  reporting  requirements,  and 
compliance  monitoring.  Generally,  a 
leverage  level  after  planned  asset  .sales 
(that  is,  the  amount  of  debt  that  must  be 
serviced  from  operating  cash  flow)  in 
exce.ss  of  6X  Total  Debt/EBITDA  raises 
concerns  for  most  industries; 

•  Collateral  requirements  in  credit 
agreements  that  specify  acceptable 
collateral  and  risk-appropriate  measures 
and  controls,  including  acceptable 
collateral  types,  loan-to-value 
guidelines,  and  appropriate  collateral 
valuation  methodologies.  Standards  for 
asset-based  loans  that  are  part  of  the 
entire  debt  structure  also  should  outline 
expectations  for  the  use  of  collateral 
controls  (for  example,  inspections, 
independent  valuations,  and  payment 
lockbox),  other  types  of  collateral  and 
account  maintenance  agreements,  and 
periodic  reporting  requirements;  and, 

•  Whether  loan  agreements  provide 
for  di.stribution  of  ongoing  financial  and 
other  relevant  credit  information  to  all 
participants  and  investors. 


Nothing  in  the  preceding  standards 
should  be  considered  to  discourage 
providing  financing  to  borrowers 
engaged  in  workout  negotiations,  or  as 
part  of  a  pre-packaged  financing  under 
the  bankruptcy  code.  Neither  are  they 
meant  to  discourage  well-,structured, 
standalone  asset-ba.sed  credit  facilities 
to  borrowers  with  strong  lender 
monitoring  and  controls,  for  which  a 
financial  institution  should  consider 
separate  underwriting  and  risk  rating 
guidance. 

Valuation  Standards 

Institutions  often  rely  on  enterprise 
value  and  other  intangibles  when  (1) 
Evaluating  the  feasibility  of  a  loan 
request;  (2)  det(;rmining  the  debt 
reduction  potential  of  planned  asset 
.sales;  (3)  asse.ssing  a  borrower’s  ability 
to  access  the  capital  markets;  and,  (4) 
estimating  the  strength  of  a  secondary 
source  of  repayment.  In.stitutions  may 
also  view  enterpri.se  value  as  a  useful 
benchmark  for  assessing  a  sponsor’s 
economic  incentive  to  provide  financial 
support.  Given  the  specialized 
knowledge  needed  for  the  development 
of  a  credible  enterprise  valuation  and 
the  importance  of  enterprise  valuations 
in  the  underwriting  and  ongoing  risk 
assessment  processes,  enterprise 
valuations  sliould  be  performed  by 
qualified  persons  independent  of  an 
in.stitution’s  origination  function. 

There  are  several  methods  used  for 
valuing  businesses.  The  most  common 
valuation  methods  are  assets,  income, 
and  market.  Asset  valuation  methods 
consider  an  enterprise’s  underlying 
assets  in  terms  of  its  net  going-concern 
or  liquidation  value.  Income  valuation 
methods  consider  an  enterprise’s 
ongoing  cash  flows  or  earnings  and 
apply  appropriate  capitalization  or 
discounting  techniques.  Market 
valuation  methods  derive  value 
multiples  from  comparable  company 
data  or  sales  transactions.  However, 
final  value  estimates  should  be  based  on 
the  method  or  methods  that  give 
supportable  and  credible  results.  In 
many  cases,  the  income  method  is 
generally  considered  the  most  reliable. 

There  are  two  common  approaches 
employed  when  using  the  income 
method.  The  “capitalized  cash  flow” 
method  determines  the  value  of  a 
company  as  the  present  value  of  all 
future  cash  flows  the'  business  can 
generate  in  perpetuity.  An  appropriate 
cash  flow  is  determined  and  then 
divided  by  a  risk-adjusted  capitalization 
rate,  most  commonly  the  weighted 
average  cost  of  capital.  This  method  is 
most  appropriate  when  cash  flows  are 
predictable  and  stable.  The  “discounted 
cash  flow”  method  is  a  multiple-period 


valuation  model  that  converts  a  future 
.series  of  cash  flows  into  current  value 
by  di.scounting  those  cash  flows  at  a  rate 
of  return  (referred  to  as  the  “discount 
rate”)  that  reflects  the  risk  inherent 
therein.  This  method  is  mo.st 
appropriate  when  future  cash  flow's  are 
cyclical  or  variable  over  time.  Both 
income  methods  involve  numerous 
assumptions,  and  therefore,  supporting 
documentation  should  fully  explain  the 
evaluator’s  reasoning  and  conclusions. 

When  a  borrower  is  experiencing  a 
financial  downturn  or  facing  adverse 
market  conditions,  a  lender  should 
reflect  those  adverse  conditions  in  its 
assumptions  for  key  variables  such  as 
cash  flow,  earnings,  and  sales  multiples 
when  assessing  enterpri.se  value  as  a 
potential  source  of  repayment.  Changes 
in  the  value  of  a  borrower’s  assets 
should  be  tested  under  a  range  of  stress 
scenarios,  including  busin(!ss  conditions 
more  adverse  than  the  base  case 
scenario.  .Stress  tests  of  enterprise 
values  and  their  underlying 
assumptions  should  be  conducted  and 
documented  at  origination  of  the 
transaction  and  periodically  thereafter, 
incorporating  the  actual  performance  of 
the  borrower  and  any  adjustments  to 
projections.  The  institution  should 
perform  its  own  discounted  cash  flow 
analysis  to  validate  the  enterprise  value 
implied  by  proxy  measures  such  as 
multiples  of  cash  flow,  earnings,  or 
sales. 

Enterprise  value  estimates  derived 
from  even  the  most  rigorous  procedures 
are  imprecise  and  ultimately  may  not  be 
realized.  Therefore,  institutions  relying 
on  enterprise  value  or  illiquid  and  hard- 
to-value  collaterel  should  have  policies 
that  provide  for  appropriate  loan-to- 
value  ratios,  discount  rates,  and 
collateral  margins.  Based  on  the  nature 
of  an  institution’s  leveraged  lending 
activities,  the  institution  should 
establish  limits  for  the  proportion  of 
individual  transactions  and  the  total 
portfolio  that  are  supported  by 
enterprise  value.  Regardless  of  the 
methodology  used,  the  assumptions 
underlying  enterprise-value  estimates 
should  be  clearly  documented,  well 
supported,  and  understood  by  the 
institution’s  appropriate  decision¬ 
makers  and  risk  oversight  units.  Further, 
an  institution’s  valuation  methods 
should  be  appropriate  for  the  borrower’s 
industry  and  condition. 

Pipeline  Management 

Market  disruptions  can  substantially 
impede  the  ability  of  an  underwriter  to 
consummate  syndications  or  otherwise 
.sell  down  exposures,  which  may  result 
in  material  losses  Accordingly, 
financial  institutions  should  have  strong 
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risk  management  and  controls  over 
transactions  in  the  pipeline,  including 
amounts  to  be  held  and  those  to  be 
distributed.  A  financial  institution 
should  be  able  to  differentiate 
transactions  according  to  tenor,  investor 
class  (for  example,  pro-rata  and 
institutional),  structure,  and  key 
borrower  characteristics  (for  example, 
industry). 

In  addition,  an  institution  should 
develop  and  maintain; 

•  A  clearly  articulated  and 
documented  appetite  for  underwriting 
risk  that  considers  the  potential  effects 
on  earnings,  capital,  liquidity,  and  other 
risks  that  result  from  pipeline 
exposures; 

•  Written  policies  and  procedures  for 
defining  and  managing  distribution 
failures  and  “hung”  deals,  which  are 
identified  by  an  inability  to  sell  down 
the  exposure  within  a  rea.sonable  period 
(generally  90  days  from  transaction 
closing).  The  financial  institution’s 
hoard  of  directors  and  management 
should  establish  clear  expectations  for 
the  disposition  of  pipeline  transactions 
that  have  not  been  sold  according  to 
their  original  distribution  plan.  Such 
transactions  that  are  subsequently 
reclassified  as  hold-to-maturity  should 
also  be  reported  to  management  and  the 
board  of  directors; 

•  Guidelines  for  conducting  periodic 
•stre.ss  tests  on  pipeline  exposures  to 
quantify  the  potential  impact  of 
changing  economic  and  market 
conditions  on  the  institution’s  asset 
quality,  earnings,  liquidity,  and  capital; 

•  Controls  to  monitor  performance  of 
the  pipeline  agaimst  original 
expectations,  and  regular  reports  of 
variances  to  management,  including  the 
amount  and  timing  of  syndication  and 
distribution  variances,  and  reporting  of 
recourse  sales  to  achieve  distribution; 

•  Reports  that  include  individual  and 
aggregate  transaction  information  that 
accurately  risk  rates  credits  and  portrays 
risk  and  concentrations  in  the  pipeline; 

•  Limits  on  aggregate  pipeline 
commitments; 

•  Limits  on  the  amount  of  loans  that 
an  institution  is  willing  to  retain  on  its 
own  books  (that  is,  borrower, 
counterparty,  and  aggregate  hold  levels), 
and  limits  on  the  underwriting  risk  that 
will  be  undertaken  for  amounts 
intended  for  distribution; 

•  Policies  and  procedures  that 
identify  acceptable  accounting 
methodologies  and  controls  in  both 
functional  as  well  as  dysfunctional 
markets,  and  that  direct  prompt 

•  recognition  of  losses  in  accordance  with 
generally  accepted  accounting 
principles; 


•  Policies  and  procedures  addressing 
the  iKse  of  hedging  to  reduce  pipeline 
and  hold  exposures,  which  should 
address  acceptable  types  of  hedges  and 
the  terms  considered  necessary  for 
providing  a  net  credit  exposure  after 
hedging;  and, 

•  Plans  and  provisions  addressing 
contingent  liquidity  and  compliance 
with  the  Board’s  Regulation  W  (12  CFR 
part  223)  when  market  illiquidity  or 
credit  conditions  change,  interrupting 
normal  distribution  channels. 

Reporting  and  Analytics 

The  agencies  expect  financial 
institutions  to  diligently  monitor  higher 
risk  credits,  including  leveraged  loans. 

A  financial  institution’s  management 
should  receive  comprehensive  reports 
about  the  characteri.stics  and  trends  in 
such  exposures  at  least  quarterly,  and 
summaries  should  be  provided  to  the 
institution’s  board  of  directors.  Policies 
and  procedures  should  identify  the 
fields  to  be  populated  and  captured  by 
a  financial  institution’s  MIS,  which 
should  yield  accurate  and  timely 
reporting  to  management  and  the  board 
of  directors  that  may  include  the 
following: 

•  Individual  and  portfolio  exposures 
within  and  across  all  business  lines  and 
legal  vehicles,  including  the  pipeline; 

•  Risk  rating  distribution  and 
migration  analysis,  including 
maintenance  of  a  list  of  those  borrowers 
who  have  been  removed  from  the 
leveraged  portfolio  due  to 
improvements  in  their  financial 
characteristics  and  overall  risk  profile; 

•  Industry  mix  and  maturity  profile; 

•  Metrics  derived  from  probabilities 
of  default  and  loss  given  default; 

•  Portfolio  performance  measures, 
including  noncompliance  with 
covenants,  restructurings, 
delinquencies,  non-performing 
amounts,  and  charge-offs; 

•  Amount  of  impaired  assets  and  the 
nature  of  impairment  (that  is, 
permanent,  or  temporary),  and  the 
amount  of  the  ALLL  attributable  to 
leveraged  lending; 

•  The  aggregate  level  of  policy 
exceptions  and  the  performance  of  that 
portfolio; 

•  Exposures  by  collateral  type, 
including  unsecured  transactions  and 
those  where  enterprise  value  will  be  the 
source  of  repayment  for  leveraged  loans. 
Reporting  should  also  consider  the 
implications  of  defaults  that  trigger  pari 
passu  treatment  for  all  lenders  and, 
thus,  dilute  the  secondary  support  from 
the  sale  of  collateral; 

•  Secondary  market  pricing  data  and 
trading  volume,  when  available; 


•  Exposures  and  performance  by  deal 
sponsors.  Deals  introduced  by  sponsors 
may,  in  some  cases,  be  considered 
exposure  to  related  borrowers.  An 
institution  should  identify,  aggregate, 
and  monitor  potential  related- exposures; 

•  Gross  and  net  exposures,  hedge 
counterparty  concentrations,  and  policy 
exceptipns; 

•  Aciual  versus  projected  distribution 
of  the  syndicated  pipeline,  with  regular 
reports  of  excess  levels  over  the  hold 
targets  for  the  syndication  inventory. 
Pipeline  definitions  should  clearly 
identify  the  type  of  exposure.  This 
includes  committed  exposures  that  have 
not  been  accepted  by  the  borrower, 
commitments  accepted  but  not  closed, 
and  funded  and  unfunded  commitments 
that  have  closed  but  have  not  been 
distributed; 

•  Total  and  segmented  leveraged 
lending  exposures,  including 
subordinated  debt  and  equity  holdings, 
alongside  established  limits.  Reports 
should  provide  a  detailed  and 
comprehensive  view  of  global 
exposures,  including  situations  when  an 
institution  has  indirect  exposure  to  an 
obligor  or  is  holding  a  previously  sold 
position  as  collateral  or  as  a  reference 
asset  in  a  derivative; 

•  Borrower  and  counterparty 
leveraged  lending  reporting  should 
consider  exposures  booked  in  other 
business  units  throughout  the 
in.stitution,  including  indirect  exposures 
such  as  default  swaps  and  total  return 
swaps,  naming  the  distributed  paper  as 
a  covered  or  referenced  asset  or 
collateral  exposure  through  repo 
transactions.  Additionally,  the 
institution  should  consider  positions 
held  in  available-for-.sale  or  traded 
portfolios  or  through  structured 
investment  vehicles  owned  or 
sponsored  by  tbe  originating  institution 
or  its  subsidiaries  or  affiliates. 

Risk  Rating  Leveraged  Loans 

Previously,  the  agencies  issued 
guidance  on  rating  credit  exposures  and 
credit  rating  systems,  which  applies  to 
all  credit  transactions,  including  those 
in  the  leveraged  lending  category.” 

The  risk  rating  of  leveraged  loans 
involves  the  use  of  realistic  repayment 
assumptions  to  determine  a  borrower’s 
ability  to  de-lever  to  a  sustainable  level 
within  a  reasonable  period  of  time.  For 
example,  supervisors  commonly  assume 
that  the  ability  to  fully  amortize  senior 


”  Board  SR  Letter  98-2.5  "Soupd  Credit  Risk 
Management  and  the  Use  of  Internal  Credit  Risk 
Ratings  at  l.arge  Banking  Organizations;”  CXIC 
Comptroller’s  ftandlwoks  "Rating  Credit  Risk”  and 
“Leveraged  Lending”,  and  FDIC  Risk  Management 
Manual  of  Examination  Policies,  "Loan  Appraisal 
and  Classification.” 
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secured  debt  or  the  ability  to  repay  at 
least  50  percent  of  total  debt  over  a  five- 
to-seven  year  period  provides  evidence 
of  adequate  repayment  capacity.  If  the 
projected  capacity  to  pay  down  debt 
from  cash  flow  is  nominal  with 
refinancing  the  only  viable  option,  the 
credit  will  usually  be  adversely  rated 
even  if  it  has  been  recently 
underwritten.  In  cases  when  leveraged 
loan  transactions  have  no  reasonable  or 
realistic  prospects  to  de-lever,  a 
substandard  rating  is  likely. 

Furthermore,  when  assessing  debt 
service  capacity,  exten.sions  and 
restructures  should  be  scrutinized  to 
ensure  that  the  institution  is  not  merely 
masking  repayment  capacity  problems 
by  extending  or  re.structuring  the  loan. 

If  the  primary  source  of  repayment 
becomes  inadequate,  the  agencies 
believe  that  it  would  generally  be 
inappropriate  for  an  institution  to 
consider  enterprise  value  as  a  secondary 
source  of  repayment  unless  that  value  is 
well  supported.  Evidence  of  well- 
supported  value  may  include  binding 
purchase  and  sale  agreements  with 
qualified  third  parties  or  thorough  asset 
valuations  that  fully  consider  the  effect 
of  the  borrower’s  distressed 
circum.stances  and  potential  changes  in 
business  and  market  conditions.  For 
such  borrowers,  when  a  portion  of  the 
loan  may  not  be  protected  by  pledged 
assets  or  a  well-supported  enterprise 
value,  examiners  generally  will  rate  that 
portion  doubtful  or  loss  and  place  the 
loan  on  nonaccrual  status. 

Credit  Analysis 

Effective  underwriting  and 
management  of  leveraged  lending  risk  is 
highly  dependent  on  the  quality  of 
analysis  employed  during  the  approval 
process  as  well  as  ongoing  monitoring. 

A  financial  institution’s  policies  should 
address  the  need  for  a  comprehensive 
assessment  of  financial,  business, 
industry,  and  management  risks 
including,  whether 

•  Cash  flow  analyses  rely  on  overly 
optimistic  or  unsubstantiated 
projections  of  .sales,  margins,  and 
merger  and  acquisition  synergies; 

•  Liquidity  analyses  include 
performance  metrics  appropriate  for  the 
borrower’s  industry:  predictability  of 
the  borrower’s  cash  flow;  measurement 
of  the  borrower’s  operating  cash  needs; 
and  ability  to  meet  debt  maturities; 

•  Projections  exhibit  an  adequate 
margin  for  unanticipated  merger-related 
integration  costs; 

•  Projections  are  stress  tested  for  one 
or  more  downside  scenarios,  including 
a  covenant  breach; 

•  Transactions  are  reviewed  at  least 
quarterly  to  determine  variance  from 


plan,  the  related  risk  implications,  and 
the  accuracy  of  risk  ratings  and  accrual 
.status.  From  inception,  the  credit  file 
should  contain  a  chronological  rationale 
for  and  analysis  of  all  substantive 
changes  to  the  borrower’s  operating  plan 
and  variance  from  expected  financial 
performance; 

•  Enterprise  and  collateral  valuations 
are  independently  derived  or  validated 
outside  of  the  origination  function,  are 
timely,  and  consider  potential  value 
erosion; 

•  Collateral  liquidation  and  as.set  sale 
estimates  are  based  on  current  market 
conditions  and  trends; 

•  Potential  collateral  shortfalls  are 
identified  and  factored  into  risk  rating 
and  accrual  decisions: 

•  Contingency  plans  anticipate 
changing  conditions  in  debt  or  equity 
markets  when  exposures  rely  on 
refinancing  or  the  issuance  of  new 
equity:  and, 

•  The  borrower  is  adequately 
protected  from  interest  rate  and  foreign 
exchange  risk. 

Problem  Credit  Management 

A  financial  institution  should 
formulate  individual  action  plans  when 
working  with  borrowers  experiencing 
diminished  operating  ca.sh  flows, 
depreciated  collateral  values,  or  other 
significant  plan  variances.  Weak  initial 
underwriting  of  transactions,  coupled 
with  poor  structure  and  limited 
covenants,  may  make  problem  credit 
discussions  and  eventual  restructurings 
more  difficult  for  an  institution  as  well 
as  result  in  less  favorable  outcomes. 

A  financial  institution  should 
formulate  credit  policies  that  define 
expectations  for  the  management  of 
adversely  rated  and  other  high-risk 
borrowers  whose  performance  departs 
significantly  from  planned  cash  flows, 
asset  sales,  collateral  values,  or  other 
important  targets.  These  policies  should 
stress  the  need  for  workout  plans  that 
contain  quantifiable  objectives  and 
measureable  time  frames.  Actions  may 
include  working  with  the  borrower  for 
an  orderly  re.solution  while  preserving 
the  institution’s  interests,  sale  of  the 
credit  in  the  secondary  market,  or 
liquidation  of  collateral.  Problem  credits 
should  be  reviewed  regularly  for  risk 
rating  accuracy,  accrual  status, 
recognition  of  impairment  through 
specific  allocations,  and  charge-offs. 

Deal  Sponsors 

A  financial  institution  that  relies  on 
sponsor  support  as  a  secondary  source 
of  repayment  should  develop  guidelines 
for  evaluating  the  qualifications  of 
financial  sponsors  and  should 
implement  processes  to  regularly 


monitor  a  spon.sor’s  financial  condition. 
Deal  sponsors  may  provide  valuable 
support  to  borrowers  such  as  strategic 
planning,  management,  and  other 
tangible  and  intangible  benefits. 

Sponsors  may  also  provide  sources  of 
financial  support  for  borrowers  that  fail 
to  achieve  projections.  Generally,  a 
financial  institution  rates  a  borrower 
based  on  an  analysis  of  the  borrower’s 
standalone  financial  condition. 

However,  a  financial  institution  may 
consider  support  from  a  sponsor  in 
a.s»igning  internal  risk  ratings  when  the 
institution  can  document  the  sponsor’s 
history  of  demonstrated  support  as  well 
as  the  economic  incentive,  capacity,  and 
stated  intent  to  continue  to  support  the 
transaction.  However,  even  with 
documented  capacity  and  a  history  of 
support,  the  sponsor’s  potential 
contributions  may  not  mitigate 
supervisory  con(;erns  absent  a 
documented  commitment  of  continued 
support.  An  evaluation  of  a  sponsor’s 
financial  support  should  include  the 
following; 

•  The  spon.sor’s  hi.storical 
performance  in  supporting  its 
investments,  financially  and  otherwise; 

•  The  spon.sor’s  economic  incentive 
to  support,  including  the  nature  and 
amount  of  capital  contributed  at 
inception; 

•  Documentation  of  degree  of  support 
(for  example,  a  guarantee,  comfort  letter, 
or  verbal  assurance); 

•  Consideration  of  the  sponsor’s 
contractual  investment  limitations; 

•  To  the  extent  feasible,  a  periodic 
review  of  the  sponsor’s  financial 
statements  and  trends,  and  an  analysis 
of  its  liquidity,  including  the  ability  to 
fund  multiple  deals; 

•  Consioeration  of  the  sponsor’s 
dividend  and  capital  contribution 
practices; 

•  The  likelihood  of  the  sponsor 
supporting  a  particular  borrower 
compared  to  other  deals  in  the  sponsor’s 
portfolio;  and, 

•  Guidelines  for  evaluating  the 
qualifications  of  a  sponsor  and  a  process 
to  regularly  monitor  the  sponsor’s 
performance. 

Credit  Review 

A  financial  institution  should  have  a 
strong  and  independent  credit  review 
function  that  demonstrates  the  ability  to 
identify  portfolio  risks  and  documented 
authority  to  escalate  inappropriate  risks 
and  other  findings  to  their  senior 
management.  Due  to  the  elevated  risks 
inherent  in  leveraged  lending,  and 
depending  on  the  relative  size  of  a 
financial  institution’s  leveraged  lending 
business,  the  institution’s  credit  review 
function  should  assess  the  performance 
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of  the  leveraged  portfolio  more 
frequently  and  in  greater  depth  than 
other  segments  in  the  loan  portfolio. 

Such  assessments  should  be  performed 
by  individuals  with  the  expertise  and 
experience  for  these  types  of  loans  and 
the  borrower’s  industry.  Portfolio 
reviews  should  generally  be  conducted 
at  least  annually.  For  many  financial 
in.stitutions,  the  risk  characteristics  of 
leveraged  portfolios,  such  as  high 
reliance  on  enterprise  value, 
concentrations,  adverse  risk  rating 
trends,  or  portfolio  performance,  may 
dictate  more  frequent  reviews. 

A  financial  institution  should  staff  its 
internal  credit  review  function 
appropriately  and  ensure  that  the 
function  has  sufficient  resources  to 
ensure  timely,  independent,  and 
accurate  assessments  of  leveraged 
lending  transactions.  Reviews  should 
evaluate  the  level  of  risk,  risk  rating 
integrity,  valuation  methodologies,  and 
the  quality  of  risk  management.  Internal 
credit  reviews  should  include  the 
review  of  the  institution’s  leveraged 
lending  practices,  policies,  and 
procedures  to  ensure  that  they  are 
consistent  with  regulatory  guidance. 

Stress-Testing 

A  financial  in.stitution  should  develop 
and  implement  guidelines  for 
conducting  periodic  portfolio  stress 
tests  on  loans  originated  to  hold  as  well 
as  loans  originated  to  distribute,  and 
sensitivity  analyses  to  quantify  the 
potential  impact  of  changing  economic 
and  market  conditions  on  its  asset 
quality,  earnings,  liquidity,  and 
capital.’^  The  sophistication  of  stress¬ 
testing  practices  and  sensitivity  analyses 
should  be  consistent  with  the  size, 
complexity,  and  risk  characteristics  of 
the  institution’s  leveraged  loan 
portfolio.  To  the  extent  a  financial 
institution  is  required  to  conduct 
enterprise-wide  stress  tests,  the 
leveraged  portfolio  should  be  included 
in  any  such  tests. 


See  interagency  guidance  “Supervisory 
Guidance  on  Stress-Testing  for  Banking 
Organizations  With  More  Than  $10  Billion  in  Total 
Con.solidated  Assets.”  Final  Supervisory  Guidance. 
77  FR.29458  (May  17.  2012).  at  http  J/www.gpo.^ov/ 
fdsys/pkg/FR-2012-n5-17/html/2(n2-119H9.htrn. 
and  the  joint  “Statement  to  Clarify  .Supervisory 
Expectations  for  Stress-Testing  by  Community 
Banks."  May  14,  2012.  by  the  OCC  at  http:U 
u’U’U'.occ.goi’/neu's-issuanres/netvs-reteases/20  J  2/ 
nT-ia-20i2-76a.pdf;  the  Board  at 
wu'VK'.  federalreserve.gov/newsevents/press/bcreg/ 
bcreg20120514bl.pdf-  and  the  FDK^  at  http:// 
www.fdic.gOv/news/news/press/20t2/prl2054a.pdf. 
See  also  FDIC  Final  Rule,  Annual  Stre.ss  Test,  77  FR 
62417  (Oct.  15,  2012)  (to  be  codified  at  12  CFR  part 
325,  subpart.  C). 


Conflicts  of  Interest 

A  financial  institution  should  develop 
appropriate  policies  and  procedures  to 
address  and  to  prevent  potential 
conflicts  of  intere.st  when  it  has  both 
equity  and  lending  positions.  For 
example,  an  institution  may  be  reluctant 
to  use  an  aggressive  collection  strategy 
with  a  problem  borrower  because  of  the 
potential  impact  on  the  value  of  an 
in.stitution’s  equity  intere.st.  A  financial 
institution  may  encounter  pressure  to 
provide  financial  or  other  privileged 
client  information  that  could  benefit  an 
affiliated  equity  investor.  Such  conflicts 
also  may  occur  when  the  underwriting 
financial  institution  .serves  as  financial 
advisor  to  the  seller  and  simultaneously 
offers  financing  to  multiple  buyers  (that 
is,  stapled  financing).  Similarly,  there 
may  be  conflicting  interests  among  the 
different  lines  of  business  within  a 
financial  institution  or  between  the 
financial  institution  and  its  affiliates. 
When  these  situations  occur,  potential 
conflicts  of  interest  arise  between  the 
financial  institution  and  its  customers. 
Policies  and  procedures  should  clearly 
define  potential  conflicts  of  interest, 
identify  appropriate  risk  management 
controls  and  procedures,  enable 
employees  to  report  potential  conflicts 
of  interest  to  management  for  action 
without  fear  of  retribution,  and  ensure 
compliance  with  applicable  laws. 
Further,  management  should  have  an 
established  training  program  for 
employees  on  appropriate  practices  to 
follow  to  avoid  conflicts  of  interest,  and 
provide  for  seporting,  tracking,  and 
resolution  of  any  conflicts  of  intere.st 
that  occur. 

Reputational  Risk 

Leveraged  lending  transactions  are 
often  syndicated  through  the  financial 
and  institutional  markets.  A  financial 
institution’s  apparent  failure  to  rheet  its 
legal  responsibilities  in  underwriting 
and  distributing  transactions  can 
damage  its  market  reputation  and 
impair  its  ability  to  compete.  Similarly, 
a  financial  institution  that  distributes 
transactions  which  ovettime  have 
significantly  higher  default  or  loss  rates 
and  performance  issues  may  also  see  its 
reputation  damaged. 

Compliance 

The  legal  and  regulatory  issues  raised 
by  leveraged  transactions  are  numerous 
and  complex.  To  ensure  potential 
conflicts  are  avoided  and  laws  and 
regulations  are  adhered  to,  an 
institution’s  independent  compliance 
function  should  periodically  review  the 
institution’s  leveraged  lending  activity. 
This  guidance  is  consistent  with  the 


principles  of  safety  and  soundness  and 
other  agency  guidance  related  to 
commercial  lending. 

In  particular,  because  leveraged 
transactions  often  involve  a  variety  of 
types  of  debt  and  bank  products,  a 
financial  institution  should  ensure  that 
its  policies  incorporate  safeguards  to 
prevent  violations  of  anti-tying 
regulations.  Section  106(b)  of  the  Bank 
Holding  Company  Act  Amendments  of 
1970  prohibits  certain  forms  of 
product  tying  by  financial  Institutions 
and  their  affiliates.  The  intent  behind 
Section  106(b)  is  to  prevent  financial 
institutions  from  using  their  market 
power  over  certain  products  to  obtain  an 
unfair  competitive  advantage  in  other 
products. 

In  addition,  equity  interests  and 
certain  debt  instruments  used  in 
leveraged  transactions  may  constitute 
“securities”  for  the  purposes  of  federal 
securities  laws.  When  securities  are 
involved,  an  institution  should  ensure 
compliance  with  applicable  securities 
laws,  including  disclosure  and  other 
regulatory  requirements.  An  institution 
.should  also  establish  policies  and 
procedures  to  appropriately  manage  the 
internal  di.ssemination  of  material, 
nonpublic  information  about 
transactions  in  which  it  plays  a  role. 

Dated;  February  19,  2013. 

Thomas  J.  Curry, 

Comptroller  of  the  Currency. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  8,  2013. 

Robert  deV.  Frierson, 

Secretory'  of  the  Board. 

Dated  at  Washington.  DC,  this  11th  day  of 
March,  2013. 

Federal  Deposit  Insurance  Corporation. 

Valerie ).  Best, 

Assistant  Executive  Secretary'. 

(FR  Doc.  2013-06567  Filed  3-21-13;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Community  Volunteer  Income  Tax 
Assistance  (VITA)  Matching  Grant 
Program — Availability  of  Application 
Packages 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  document  provides 
notice  of  the  availability  of  the 
application  package  for  the  2014 
Community  Volunteer  Income  Tax 


>  '  12  U..S.G.  1972. 
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Assistance  (VIl’A)  Matching  Grant 
I’rograrn. 

DATES:  Application  packages  are 
available  electronically  from  the  IR.S  on 
May  1,  2013  by  visiting:  IR.S.gov  (key 
word  .search — “VITA  Grant”)  or  through 
Grants.gov.  The  deadline  for  submitting 
an  application  to  the  IR.S  for  the 
Community  VITA  Matching  Grant 
Program  is  May  31,  2013.  All 
applications  must  be  submitted  through 
Grants.gov. 

ADDRESSES:  Internal  Revenin*  .Service. 
Grant  Program  Office,  401  West 
Peachtree  St.  NW.,  .Suite  164.5,  .Stop 
420-11,  Atlanta,  GA  30308. 

FOR  FURTHER  INFORMATION  CONTACT: 

Grant  Program  Office  via  their  email 
address  at 

Grant.Program.Office@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  the  Community  Volunteer  Income 
Tax  Assistance  (VITA)  Matching  Grant 
Program  is  contained  in  the  Department 
of  Defense  and  Full-Year  Continuing 
Appropriations  Act,  2011,  Public  Law 
112-10,  signed  April  15.  2011. 

Dated:  March  12,  201,3. 

Deborah  Matthews, 

Acting  Ghief,  Grant  Program  Office,  IliS. 
Stakeholder  Partnerships,  Education  fr 
('.otnnnmication. 

[FR  Dor.  201  Filed  :i-21-i:»:  H:4.S  am) 

BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Tax  Counseling  for  the  Elderly  (TCE) 
Program  Availability  of  Application 
Packages 

AGENCY:  Internal  Revenue  .Service  (IR.S), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  document  provides 
notice  of  the  availability  of  Application 
Packages  for  the  2014  Tax  Counseling 
for  the  Elderly  (TCE)  Program. 

DATES:  Application  Packages  are 
available  electronically  from  the  IRS  on 
May  1,  2013  by  visiting:  lRS.gov  (key 
word  search — “TCE”)  or  through 
Grants.gov.  The  deadline  for  submitting 
an  application  package  to  the  IRS  for  the 
,Tax  Coun.seling  for  the  Elderly  (TCE) 
Program  is  May  31,  2013.  All 
applications  mu.st  be  submitted  through 
Grants.gov. 

ADDRESSES:  Internal  Revenue  .Service, 
Grant  Program  Office,  5000  Ellin  Road, 
NCFB  C4-110. 

SE:W:CAR:SPEC;FO:GPO,  Lanham, 
Maryland  20706. 


FOR  FURTHER  INFORMATION  CONTACT: 

Grant  Program  Office  via  their  email 
address  at  tee. grant .office@irs.gov. 
SUPPLEMENTARY  INFORMATION:  Authority 
for  the  Tax  Counseling  for  the  Elderly 
(TCE)  Program  is  contained  in  .Section 
163  of  the  Revenue  Act  of  1978,  Public 
Law  95-600,  (92  Stat.  12810),  November 
6,  1978.  Regulations  were  published  in 
the  Federal  Register  at  44  f’R  72113  on 
December  13,  1979.  Section  163  gives 
the  IR.S  authority  to  enter  into 
cooperative  agreements  wdth  private  or 
public  non-profit  agencies  or 
organizations  to  establish  a  network  of 
trained  volunteers  to  provide  free  tax 
information  and  return  preparation 
assistance  to  elderly  individuals. 

Elderly  individuals  are  defined  as 
individuals  age  60  and  over  at  the  close 
of  their  taxable  year.  Because 
applications  are  being  solicited  before 
the  FY  2014  budget  hits  been  approved, 
cooperative  agreements  will  be  entered 
into  subject  to  the  appropriation  of 
funds. 

Dated:  March  12,  2013. 

Deborah  Matthews, 

Acting  Chief,  Grant  Program  Office,  IPS, 
Stakeholder  Partnerships,  Education  tr 
Communication. 

|FR  Doc.  2013-()f).')r.2  Filod  ;i-21-i:);  8:45  am) 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0616] 

Proposed  Information  Collection 
(Application  for  Furnishing  Long-Term 
Care  Service  to  Beneficiaries  of 
Veterans  Affairs,  and  Residential  Care 
Home  Program)  Activity:  Comment 
Request 

AGENCY:  Veterans  Health 
Administration.  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs  (VA),  is  fmnouncing  an 
opportunity  for  public  comment  on  the 
pro[)osod  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  non-Federal 


nursing  home  qualification  to  provide 
care  to  Veteran  patients. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  21, 2013. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
the  Federal  Docket  Management  .System 
(FDMS)  at  u'ww.negulations.gov;  or  to 
(]ynthia  Harvey-Pryor,  Veterans  Health 
Administration  (10B4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420  or  email: 
cynlhia.harv'ey-pryor@va.gov.  f^lea.se 
refer  to  “2900-0616”  in  any 
correspondence.  During  the  comment 
period,  comments  may  be  viewed  online 
through  FDMS. 

FOR  FURTHER  INFORMATION  CONTACT: 

C’.ynthia  Harvey-Pryor  (202)  461-5870  or 
Fax (202) 273-9387. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U..S.C. 
3501-3521),  Federal  agencies  must 
obtain  approval  from  OMB  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  .Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  propo.sed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  VHA’s  estimate  of 
the  burden  of  the  propo.sed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  u.se  of  other  forms  of  information 
technology. 

Titles: 

a.  Application  for  Furnishing  Long- 
Term  Care  Services  to  Beneficiaries  of 
Veterans  Affairs,  VA  Form  10-1170. 

b.  Residential  Care  Home  Program — 
Sponsor  Application,  VA  Form  2407. 

OMB  Control  Number:  2900-0616. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract: 

a.  VA  Form  10-1170  is  completed  by 
community  agencies  wishing  to  provide 
long  term  care  to  Veterans  receiving  VA 
benefits. 

b.  VA  Form  10-2407  is  an  application 
u.sed  by  a  residential  care  facility  or 
home  that  wished  to  provide  residential 
home  care  to  Veterans.  It  serves  as  the 
agreement  betw'een  VA  and  the 
residential  care  home  that  the  home  will 
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submit  to  an  initial  inspection  and 
comply  with  requirements  for 
residential  care.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden: 

a.  VA  Form  10-1170 — 8.3  hours. 

b.  VA  Form  2407 — 42  hours. 
Estimated  Average  Burden  per 

Bespondent: 

a.  VA  Form  10-1170 — 10  minutes. 

b.  VA  Form  2407 — 5  minutes. 
Frequency  of  Besponse:  One  time. 
Estimated  Number  of  Bespondents: 

a.  VA  Form  10-1170— .500. 

b.  VA  Form  2407 — .500. 

Dated;  March  19.  2013. 

By  direction  of  the  SiH;retary. 

William  F.  Russo, 

Deputy  Director,  Office  of  Hegulations  Policy 
and  Management,  Office  of  General  Counsel, 
Dep<irtment  of  Veterans  Affairs. 

IKR  Doc.  201,1-06642  Filed  3-21-13;  8:45  ami 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0703] 

Proposed  Information  Collection 
(Dependents’  Educational  Assistance 
(DEA)  Election  Request)  Activity: 
Comment  Request  « 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


summary:  The  Veterans  Benefits 
Administration  (VBA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine 
dependents  of  veterans  beginning  date 
to  start  their  DEA  benefits. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  21,  2013. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
Federal  Docket  Management  System 


(FDMS)  at  www.Regulations.gov  or  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20M35),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW,  Washington,  DC  20420  or  email 
nancy.kessinger@va.gov.  Please  refer  to 
“OMB  Control  No.  2900-0703”  in  any 
correspondence.  During  the  comment 
period,  comments  may  be  viewed  online 
through  the  FDMS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Ke.ssinger  at  (202)  632-8924  or 
Fax  (202) 632-8925. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501 — 3521),  Federal  agencies  must 
obtain  approval  from  OMB  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  reque.st  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  infortnation,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  VBA’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Dependents’  Educational 
Assi.stance  (DEA)  Election  Request,  VA 
Form  Letter  22-909. 

OMB  Control  Number:  2900-0703. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  VA  must  notify  eligible 
dependents  of  veterans’  receiving  DEA 
benefits  of  their  option  to  elect  a 
beginning  date  to  start  such  benefits.  VA 
will  use  the  data  collected  on  VA  Form 
Letter  22-909  to  determine  the 
appropriate  amount  of  benefit  payable 
to  the  claimant. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  184  hours. 

Estimated  Average  Burden  per 
Respondent:  15  minutes. 

Frequency  of  Response:  One-time. 

Estimated  Annual  Responses:  735. 

Dated;  March  19,  2013. 

By  direction  of  the  Secretary. 

William  F.  Russo, 

Deputy  Director,  Office  of  Regulations  Policy 
and  Management,  Office  of  General  Counsel, 
Department  of  Veterans  Affairs. 

(HI  Doc;.  2013-06643  Filed  3-21-13;  8:45  am) 

BILUNG  CODE  832(M)1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  Amendment  of  System 
of  Records:  correction. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  published  a  notice  in  the 
Federal  Register  on  October  31,  2012 
(77  FR  65938),  to  amend  its  system  of 
records  entitled  “Patient  Medical 
Record — VA”  (24VA19)  as  set  forth  in 
the  Federal  Register  at  74  FR  60040. 

That  notice  contained  several  errors  that 
are  corrected  by  this  document. 

DATES:  Effective  Date;  This  correction  is 
effective  March  22,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanid  H.  Putt,  Veterans  Health 
Administration  (VHA),  Privacy  Officer, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420,  (704)  245-2492. 

SUPPLEMENTARY  INFORMATION:  On 
October  31,  2012,  VA  published  an 
amendment  to  a  system  of  records 
entitled  “Patient  Medical  Records — VA” 
(24VA19),  which  revised  the  Sy.stem 
Number  (the  new  number  is  24VA10P2), 
Categories  of  Individuals  Covered  by  the 
Systems,  Categories  of  Records  in  the 
System;  and  Routine  Uses  of  Records 
Maintained  in  the  System.  Recently,  it 
was  brought  to  our  attention  that  the 
number  “(8)”  assigned  to  the  new 
Caregivers’  category,  under  the  heading 
“Categories  of  Individuals  Covered  by 
the  System,”  already  was  in  use. 
Therefore,  we  are  adding  Caregivers  as 
category  number  “(9)”.  IJnder  the 
heading  “Categories  of  Records  in  the 
System,”  paragraph  (iii),  first  sentence, 
we  inadvertently  left  out  “minimum 
data  set”.  We  are  adding  “minimum 
data  set”  right  after  the  word  “registry”. 
And  under  the  heading,  “Routine  Uses 
of  Records  Maintained  in  the  System,” 
we  incorrectly  numbered  two  new 
routine  uses  as  53  and  54.  Routine  uses 
numbers  53  and  54  already  are  used,  so 
the  new  routine  uses  numbers  should  be 
“59”  and  “60”.  This  document  corrects 
those  errors. 

In  FR  Doc.  2012-26801  published  on 
October  31,  2012  (77  FR  65939),  make 
the  following  corrections; 

On  page  65938,  third  column,  third 
paragraph,  remove  ’’fifty-three  (53)”  and 
add,  in  its  place,  “fifty-nine  (59)”  and  in 
the  game  column,  fourth  paragraph, 
remove  “fifty-four  (54)”  and  add,  in  its 
place,  “sixty  (60)”. 

On  page  65939,  first  column,  remove 
“(8):  Caregivers.”  and  add,  in  its  place, 
“(9):  Caregivers.”.  On  the  same  page,  in 
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paragraph  (iii),  first  sentence,  insert 
“minimum  data  set,”  immediately  after 
the  word  “registry,”.  On  the  same  page. 


renumber  paragraphs  number  “53”  and 
“54”  as  paragraphs  “59”  and  “60”, 
respectively. 


Dated:  March  19,  2013. 

Robert  C.  McFetridge, 

Director,  Regulation  Policy  and  Management. 
[FR  Doc.  2013-06664  Filed  3-21-13;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  101, 104, 105  and  106 

[Docket  No.  USCG-2007-28915] 

RIN  1625-AB21 

Transportation  Worker  Identification 
Credential  (TWIC) — Reader 
Requirements 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  Notice  of  Proposed 
Rulemaking  (NPRM),  the  Coast  Guard 
proposes  to  require  owners  and 
operators  of  certain  vessels  and  facilities 
regulated  by  the  Coast  Guard  to  use 
electronic  readers  designed  to  work 
with  the  Transportation  Worker 
Identification  Credential  (TWIC)  as  an 
access  control  measure.  This  NPRM  also 
proposes  additional  requirements 
associated  with  electronic  TWIC 
readers,  including  recordkeeping 
requirements  for  those  owners  and 
operators  required  to  use  an  electronic 
TWIC  reader,  and  security  plan 
amendments  to  incorporate  TWIC 
requirements.  The  TWIC  program, 
including  the  proposed  TWIC  reader 
requirements  in  this  rule,  is  an 
important  component  of  the  Coast 
Guard’s  multi-layered  system  of  acce.ss 
control  requirements  and  other 
measures  designed  to  enhance  maritime 
security. 

This  rulemaking  action,  once  final, 
would  build  upon  existing  Coast  Guard 
regulations  designed  to  ensure  that  only 
individuals  who  hold  a  TWIC  are 
granted  unescorted  access  to  secure 
areas  at  those  locations.  The  Coast 
Guard  has  already  promulgated 
regulations  pursuant  to  the  Maritime 
Transportation  Security  Act  of  2002 
(MTSA)  that  require  mariners  and  other 
individuals  to  obtain  a  TWIC  and 
present  it  for  inspection  by  security 
personnel  prior  to  gaining  access  to 
such  secure  areas.  By  requiring  certain 
vessels  and  facilities  to  perform  TWIC 
inspections  using  electronic  TWIC 
readers,  this  rulemaking  would  further 
enhance  security  at  those  locations.  This 
ndemaking  would  also  implement  the 
Security  and  Accountability  For  Every 
Port  Act  of  2006  electronic  TWIC  reader 
requirements. 

DATES:  Comments  and  related  material 
must  either  be  .submitted  to  our  online 
docket  via  http://\A'Ww.reguIations.gov 
on  or  before  May  21,  2013  or  reach  the 
Docket  Management  Facility  by  that 
date.  Comments  sent  to  the  Office  of 


Management  and  Budget  (OMB)  on 
collection  of  information  must  reach 
OMB  on  or  before  May  21,  2013. 
ADDRESSES:  You  may  submit  comments 
identified  by  Coast  Guard  docket 
number  USCG-2007-28915  to  the 
Docket  Management  Facility  at  the  U-S. 
Department  of  Tramsportation.  To  avoid 
duplication,  please  use  only  one  of  the 
following  methods: 

(1)  Federal  eRulemaking  Portal: 
h  ttp://\\'ww.  regii  la  tions.gov. 

(2)  Ma//:  Docket  Management  Facility 
(M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W12-140,  1200  New  jersey 
Avenue  SE.,  Washington,  DC  20590. 

(3)  Fax:  202-49.3-2251. 

(4)  Delivery:  Room  W12-140  on  the 
Ground  F’loor  of  the  West  Building, 

1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  202-366-9329. 

Collection  of  Information  Comments: 
If  you  have  comments  on  the  collection 
of  information  discu.ssed  in  this  NPRM. 
you  must  also  send  comments  to  OMB’s 
Office  of  Information  and  Regulatory 
Affairs  (OIRA).  To  ensure  that  your 
comments  to  OIRA  are  received  on  time, 
the  preferred  methods  are  by  email  at 
oira_submission@omb.eop.gov  (include 
the  docket  number  and  “Attention:  Desk 
Officer  for  Coast  Guard,  DHS”  in  the 
subject  line  of  the  email)  or  fax  at  202- 
395-6566.  An  alternate,  though  slower, 
method  is  by  U.S.  mail  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington,  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  proposed 
rule,  call  Lieutenant  Commander  Loan 
T.  O’Brien,  Coast  Guard,  telephone  202- 
372-1133.  If  j’ou  have  questions  on 
viewing  or  submitting  material  to  the 
docket,  call  Barbara  Hairston,  Program 
Manager,  Docket  Operations,  telephone 
202-366-9826. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

AHP  Analytical  Hierarchy  Process 
ANPRM  Advanced  Notice  of  Proposed 

Rulemaking 

ASP  Alternative  Security  Program 

CAC  Card  Authentication  Certificate 

CCL  Canceled  Card  List 

CDC  Certain  Dangerous  Cargoes 

CiFR  Code  of  Federal  Regulations 

CGAA  2010  Coast  Guard  Authorization  Act 

of  2010 (Pub.  L.  111-281) 

CHUID  Card  Holder  Unique  Identifier 
Cl/KR  Critical  Infrastructure/Key  Re.sources 
COTP  C,aptain  of  the  Port 
DHS  Department  of  Homeland  Security 


DPEA  Draft  Programmatic  Environmental  , 
Assessment 

FASC-N  Federal  Agency  Smart  Credential- 
Number 

FONSl  Finding  of  No  Significant  Impact 
FSP  Facility  Security  Plan 
HSI  Homeland  Set:urity  Institute 
ICE  Test  Initial  Capability  Evaluation  Test 
IPT  Integrated  Produc:t  3’eam 
MAR.SEC  Maritime  Security 
MERPAC  Merchant  Marine  Personnel 
Advisory  Committee 

MI.SLE  Marine  Information  for  Safety  and 
Law  Enforcement 

MODLI  Mobile  Offshore  Drilling  Unit 
MSRAM  Maritime  .Security  Risk  Analysis 
Model 

MTSA  Maritime  Transportation  .Security 
Act  of  2002 

NLST  National  Institute  of  Standards  and 
Technology 

NMSAC  National  Maritime  Security 
Advisory  Committee 
NPRM  Notice  of  Proposed  Rulemaking 
NTTAA  National  Technology  Transfer  and 
Advancement  Act 

NVIC  Navigation  and  Ve.ssel  Inspection 
Circular 

OCS  Outer  Continental  .Shelf 
OIRA  Office  of  Information  and  Regulatory 
Affairs 

OMB  Office  of  Management  and  Budget 
OSV  Offshore  .Supply  Vessel 
PAC— D  Policy  Advisory  Council  Decision 
PACS  Physical  Ac:c:ess  (iontrol  System 
PIN  Personal  Identification  Number 
QTL  Qualified  I'echnology  List 
RUA  Recurring  Unescorted  Access 
SAFE  Port  Act  Security  and  Accountability 
For  Every  Port  Act  of  2006 
.SBA  .Small  Business  Administration 
SSI  Sensitive  .Security  Information 
TSA  Transportation  Security 
Administration 

TSAC  Towing  Safety  Advisory  Committee 
T.Sl  Transportation  .Security  Incident 
TWIC  Transportation  Worker  Identification 
Credential 

TWIC  1  Final  Rule  Transportation  Worker 
Identification  Credential  (TWIC) 
Implementation  in  the  Maritime  Sector; 
Hazardous  Materials  Endorsement  for  a 
Commercial  Driver’s  License,  72  FR  3492 
(Jan.  25,  2007) 

TWIC  1  NF’RM  Transportation  Worker 
Identification  Credential  (TWIC) 
Implementation  in  the  Maritime  .Sector; 
Proposed  Rules,  71  FR  29396  (May  22, 
2006) 

VSP  Vessel  .Sei;urity  Plan 
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III.  niu;kground  and  Purpose 

A.  General  Information  About  the 
Transportation  Worker  Identification 
Credential 

B.  Statutory  and  Regulatory  History 

f;.  Risk-Ba.sed  Approach  to  Categorizing 
Vessels  and  Facilities 

D.  ANPRM  Proposals 

1.  Classification  of  Vessels  and  Facdlities 
into  Risk  Groups 

2.  TWIC  Reader  Requirements  for  Risk 
Group  A 

3.  TWlC;  Reader  Requirements  for  Risk 
Group  B 

4.  TWIC  Requirements  for  Risk  Group  C 

5.  Recurring  Unescorted  Access 

6.  TWIC  Reader  Approval,  (Calibration,  and 
(Compliance 

7.  Security  Plan  Amendment 

8.  Recordkeeping 

9.  Additional  Persons  Required  To  Obtain 
TWlCs 

E.  Public  Comments  Received  in  Response 
to  the  ANPRM  and  Public  Meeting 

1.  (General  (Comments 

2.  .Statutory  Authority 

3.  Risk-Based  Approach 

a.  (ieneral 

b.  MSRAM 

c.  Movement  Between  Risk  Groups 

d.  MARSEC  Levels 

e.  (CCL  and  “Privilege  (Granting" 

f  PIN  lJ.sage 

4.  Utility  of  TWIG  Readers  in  Reducing  TSI 
Vulnerability 

5.  TWIC  Reader  Requirements  on  Vessels 

6.  TWIC  Reader  Requirements  for  Risk 
Group  A 

a.  Risk  Group  A  Classification 

b.  Risk  Group  A  TWIC  Reader 
Requirements 

7.  TWIC  Reader  Requirements  for  Risk 
(Croup  B 

a.  Risk  Group  B  Classification 

b.  Risk  Group  B  TWIC  Reader 
Requirements 

8.  TWIC  Requirements  for  Risk  Group  C 

a  Risk  Group  C  Classification 

b.  Risk  Group  C  TWIC  Requirements 

9.  Physical  Placement  of  TWIC  Readers 

10.  Recurring  Une.scorted  Access 

11 .  TWIC  Reader  Durability,  Safety. 
Approval,  Calibration,  and  Compliance 

12.  TWIC  Pilot  and  HSl  Report 

13.  Security  Plan  Amendment 

14.  Recordkeeping 

1,5.  Other  Comments 

F.  TWIC  Reader  Pilot  Program 

1.  Background 

2.  General  Findings 

3.  Specific  Challenges  and  Lessons  Learned 

G.  HSI  Report 

H.  Additional  Data  .Sources 

I.  Advisory  Committee  Input 

IV.  Section-by-Section  Description  of 

Proposed  Rule 

A.  Definitions 

B.  F’ederalism 

C.  Additional  Persons  Required  to  Obtain 
TWlCs 

D.  TWIC  Reader  Requirements  for  Risk 
Group  A 

E.  TWIC  Reader  Exemption  for  Vessels 
With  14  or  Fewer  TWlOholding 
Crewmembers 

F.  TWIC  Inspection  Requirements  for  Risk 
Groups  B  and  C 


G.  TWIC  Inspection  Requirements  in 
.Special  Circumstances 

H.  Compliance  Deadlines 

I.  Recordkeeping 

J.  Risk  Group  Classifications 

K.  Movement  Between  Risk  Groups 

L.  Physical  Placement  of  TWIC  Readers 

M.  Technical  Amendments 

N.  Privacy 

(3.  Public  Comment 

V.  Regulatory  Analyses 

A.  Regulatory  Planning  and  Review 

B.  Small  Entities 

C.  Assistance  for  Small  Entities 

D.  Collection  of  Information 

E.  Federalism 

E’.  Unfunded  Mandates  Reform  Act 

G.  Taking  of  Private  Property 

H.  Civil  Justice  Reform 

I.  Protection  of  Children 

J.  Indian  Tribal  Governments 

K.  Energy  Effects 

L.  Technical  Standards 

M.  Environment 

I.  Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted, 
without  change,  to  http:// 

WWW. regulations. gov  and  will  include 
any  personal  information  you  have 
provided. 

A.  Submitting  Comments 

If  you  submit  a  comment,  plea.se 
include  the  docket  number  for  this 
rulemaking  (USC&-2007-28915), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  provide  a  reason  for  each 
.suggestion  or  recommendation.  You 
may  submit  your  comments  and 
material  online,  or  by  fax,  mail,  or  hand 
delivery,  but  plea.se  use  only  one  of 
these  means.  We  recommend  that  you 
include  your  name  and  a  mailing  ^ 
address,  email  address,  or  phone  ' 
number  in  the  body  of  your  document 
so  that  we  can  contact  you  if  we  have 
any  questions  regarding  your 
submission. 

To  submit  your  comment  online,  go  to 
http://www.reguIations.gov  and  use 
“USCCi-2007-28915”  as  your  search 
term.  Locate  this  NPRM  in  the  .search 
results,  click  the  corresponding 
“Comment  Now”  box,  and  follow  the 
instructions.  If  you  submit  your 
comments  by  mail  or  hand  delivery, 
submit  them  in  an  unbound  format,  no 
larger  than  8i  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  comments  by  mail  and  would 
like  to  know  that  they  reached  the 
Facility,  please  enclo.se  a  stamped,  self- 
addre.s.sed  postcard  or  envelope. 

We  will  consider  all  comments  and 
material  received  during  the  comment 


period  and  may  change  this  proposed 
rule  based  on  your  comments. 

B.  Viewing  Comments  and  Documents 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://www.regulations.gov,  and  use 
“USC(i-2007-28915”  as  your  search 
term.  The  menu  options  on  the  left  side 
of  the  Web  page  enable  you  to  filter  the 
results  for  public  submissions  and  other 
types  of  documents.  If  you  do  not  have 
access  to  the  Internet,  you  may  view  the 
docket  online  by  visiting  the  Docket 
Management  Facility  in  Room  W12-140 
on  the  ground  floor  of  the  Department 
of  Transportation  West  Building,  1200 
New  Jersey  Avenue  SE.,  Washington, 

DC  20590,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  We  have  an  agreement  with 
the  Department  of  Transportation  to  use 
the  Docket  Management  Facility. 

C.  Privacy  Act 

Anyone  can  search  the  electronic 
form  of  all  comments  received  into  any 
of  our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  a.ssociation,  business,  labor 
union,  etc.).  You  may  review  a  Privacy 
Act  notice  regarding  our  public  dockets 
in  the  January  17,  2008  i.ssue  of  the 
Federal  Register  {73  FR  3316). 

D.  Public  Meetings 

We  intend  to  hold  one  or  more  public 
meetings  regarding  the  proposals  in  this 
NPRM.  A  notice  with  the  specific  date 
and  location  of  each  meeting  will  be 
published  in  the  Federal  Register  as 
soon  as  this  information  is  knowm. 

II.  Executive  Summary 

This  section  provides  a  conci.se 
de.scription  of  the  major  proposals  and 
policy  decisions  in  this  NPRM.  We  also 
provide  a  summary  of  the  co.sts  and 
benefits  of  this  NPRM  in  this  section. 

A.  Purpose  of  the  Regulatory  Action 
1.  Need  for  the  Regulatory  Action 

This  regulatory  action  is  necessary  to 
improve  the  security  of  the  nation's 
ve.ssel.s  and  port  facilities  and  to  comply 
with  statutory  requirements.  As 
authorized  by  the  Maritime 
Transportation  Security  Act  of  2002  ’ 
(MTSA),  the  Transportation  Security 
Administration  (TSA)  established  tbe 
TWIC  program  to  address  identity 
management  shortcomings  and 
vulnerabilities  identified  in  the  nation’s 
transportation  system  and  to  comply 


'  P\ibli(:Law  107-295.  116  Slat.  2064  (Nov.  2, 
2002). 
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with  the  MTSA  statutory  requirements. 
On  January  25.  2007,  the  Department  of 
Homeland  Security  (DHS),  through  the 
Coast  Guard  and  TSA,  promulgated 
regulations  that  require  mariners  and 
other  individuals  granted  unescorted 
access  to  secure  areas  of  MTSA- 
regulated  ves.sels  or  facilities  to  undergo 
a  security  threat  assessment  by  TSA  and 
obtain  a  TWIC.^  This  rulemaking,  which 
would  require  owners  and  operators  of 
certain  types  of  ves.sels  and  facilities  to 
u.se  electronic  TWIG  readers,  is 
necessary  to  advance  the  goals  of  the 
TWIG  program.  This  rulemaking  applies 
only  to  MTSA-regulated  vessels  and 
facilities.  As  de.scribed  more  fully  below 
in  this  Executive  Summary,  we 
conducted  a  risk-based  analysis  of 
MTSA-regulated  ve.ssels  and  facilities  to 
categorize  them  into  one  of  three  risk 
groups.  Risk  Group  A  is  comprised  of 
vessels  and  facilities  that  pre.sent  the 
highest  risk  of  being  involved  in  a 
transportation  security  incident  (TSl).'* 
Vessels  and  facilities  in  Risk  Group  A 
would  have  new'  TWIG  reader 
requirements  under  this  rule.  Vessels 
and  facilities  in  Risk  Groups  B  and  G 
present  progressively  lower  risks,  and 
would  continue  to  follow  existing 
regulatory  requirements  for  visual  TWIG 
inspection. 

The  TWIG  program,  including  the 
propo.sed  TWIG  reader  requirements  in 
this  rule,  is  an  important  component  of 
the  Goast  Guard’s  multi-layered  sy.stem 
of  access  control  requirements  and  other 
mea.sures  designed  to  enhance  maritime 
security.  Under  this  multi-layered 
system,  ow'ners  and  operators  of  MTSA- 
regulated  vessels  or  facilities  are 
required  to  submit  for  Goast  Guard 
approval  a  comprehensive  .security  plan 
detailing  the  access  control  and  other 
security  policies  and  procedures 
implemented  on  each  vessel  and 
facility.  Security  plans  must  identify 
and  mitigate  vulnerabilities.  They 
accomplish  this  task  by  detailing  the 
following  items:  (1)  Security 
organization  of  the  vessel  or  facility;  (2) 
personnel  training;  (3)  drills  and 
exercises:  (4)  records  and 
documentation;  (5)  response  to  changes 
in  Maritime  Security  (MARSEG)'*  Level; 

^Transportation  Worker  IdentiHcation  Credential 
(TWIC)  Implementation  in  the  Maritime  .Sector; 
Hazardous  Materials  Endorsement  for  a  Commeroial 
Driver’s  License.  72  FR  3492  (Jan.  25,  2007). 

’A  transportation  security  incident  is  a  .security 
incident  resulting  in  a  significant  loss  of  life, 
environmental  damage,  transportation  system 
disruption,  or  economic  disruption  in  a  particular 
area,  as  defined  in  46  IJ.S.C.  70101  (49  CFR 
1572.103). 

^“MARSEC  Level”  means  the  level  set  to  reflect 
the  prevailing  threat  environment  to  the  marine 
elements  of  the  national  transportation  system, 
including  ports,  ve.ssels.  facilities,  and  critical 


(6)  procedures  for  interfacing  with  other 
facilities  and/or  vessels;  (7)  Declarations 
of  Security;  (8)  communications;  (9) 
security  systems  and  equipment 
maintenance:  (10)  security  measures  for 
access  control;  (11)  security  mea.sures 
for  restricted  areas;  (12)  security 
measures  for  handling  cargo;  (13) 
security  mea.sures  regarding  vessel 
stores  and  bunkers;  (14)  security 
measures  for  monitoring;  (15)  security 
incident  procedures:  (16)  audits  and 
security  plan  amendments;  (17)  Security 
A.ssessment  Reports  and  other  security 
reports;  and  (18)  TWIG  procedures.'* 
Goast  Guard  inspectors  conduct  routine 
and  unannounced  inspections  and  spot- 
checks  to  ensure  proper  implementation 
of  approved  security  plans.  The  multi¬ 
layered  security  system  also  includes 
measures  that  consider  broader  security 
issues  at  U.S.  ports  and  waterways,  the 
coastal  zone,  the  open  ocean,  and 
foreign  ports. 

The  TWIG  program’s  initial 
requirement  on  mariners  and  other 
individuals  to  obtain  a  TWIG  provides 
security  benefits  in  the  maritime  sector. 
Prior  to  this  requirement,  mariners  and 
other  individuals  could  access  secure 
areas  of  MTSA-regulated  vessels  and 
facilities  after  presenting  any  number  of 
identification  cards,  such  as  State- 
issued  driver’s  licenses,  mariner 
credentials,  passports,  and  union 
identification  cards.  To  detect  invalid 
credentials,  it  was  necessary  for  security 
personnel  to  become  familiar  with  the 
appearance  and  security  features  of 
every  type  of  acceptable  credential. 
Moreover,  since  some  government- 
issued  credentials  are  used  for  purposes 
other  than  security,  applicants  for  those 
credentials  do  not  necessarily  submit 
biographic  and  biometric  information 
and  undergo  a  security  threat 
assessment  or  criminal  background 
check.  For  example,  a  State-issued 
driver’s  license  is  a  generally  accepted 
form  of  government-issued 
identification  in  many  places  because  it: 
(1)  Is  laminated  or  otherwise  secure 
against  tampering;  (2)  bears  the 
individual’s  name  and  photograph;  and 
(3)  bears  the  name  of  the  issuing 
authority.  Nonetheless,  while  issuance 
of  a  driver’s  license  is  conditioned  upon 
the  applicant’s  successful  completion  of 
a  course  on  driving  instruction,  road 
test,  written  test,  eye  examination,  and 
other  criteria  specific  to  driving  a  motor 
vehicle,  the  applicant  is  not  necessarily 
fingerprinted  and  screened  against  law 
enforcement  databases  for  felony 

assets  and  infrastructure  located  on  or  adjacent  to 
waters  subject  to  the  jurisdiction  of  the  U.S.  (33 
CFR  101,105). 

s  .See  33  104.405  and  33  CfTt  105.405. 


criminal  activity  or  terrorist  group 
affiliation.  These  are  inherent 
shortcomings  of  an  access  control 
system  that  would  permit  access  based 
on  a  patchwork  of  generic  credentials 
issued  to  individuals  who  have 
undergone  no  security  screening  as  a 
precondition  to  obtaining  those 
credentials.  In  contrast,  issuance  of  a 
TWIG  is  specifically  conditioned  on 
those  security-related  criteria. 

Since  April  15,  2009,  TWIG  has  been 
tbe  single  credential  used  throughout 
the  maritime  sector.  Accordingly, 
security  personnel  only  need  to  become 
familiar  with  the  appearance  and 
.security  features  of  one  credential. 
Moreover,  unlike  other  government- 
issued  credentials,  TWIG  is  specifically 
designed  for  maritime  transportation 
security.  TWIG’s  purpose  is  to  promote 
a  vetted  maritime  workforce  by 
establishing  .security-related  eligibility 
criteria,  and  by  requiring  each  TWIG- 
holder  to  undergo  TSA’s  .security  threat 
assessment  as  part  of  the  process  of 
applying  for  and  obtaining  a  TWIG. 

while  the  existing  security  benefits  of 
the  TWIG  program  are  substantial, 
electronic  TWIG  readers  would  provide 
greater  security  benefits  because  the 
TWIG  card  is  designed  to  contain 
several  enhanced  security  features  that 
can  only  be  utilized  through  the  use  of 
an  electronic  TWIG  reader.  One  of  these 
features  is  the  set  of  two  fingerprint 
templates  from  two  different  fingers 
embedded  in  each  TWIG  card.  The 
Goast  Guard  is  proposing  to  require  the 
use  of  electronic  TWIG  readers,  which 
would  match  the  TWlG-holder’s 
fingerprint  to  one  of  the  embedded 
fingerprint  templates.  An  electronic 
TWIG  reader  would  provide  a  more 
reliable  form  of  identity  verification 
than  the  current  visual  comparison  of 
the  TWlG-holder’s  face  to  the 
photograph  on  the  TWIG.  Because  a 
TWIG  reader,  when  properly 
functioning,  engages  the  security 
features  of  the  card  and  cro.ss-references 
with  TSA’s  Ganceled  Gard  List  (GGL), 
which  the  owner  or  operator  would  be 
required  to  update  at  least  weekly,  it  is 
also  more  reliable  than  visual  inspection 
for  ensuring  that  a  TWIG  is  not 
counterfeit  or  expired,  or  has  not  been 
reported  lost,  stolen,  damaged,  or 
revoked.  When  TWIG  readers  or  TWIGs 
are  damaged  or  malfunctioning,  the 
proposed  rule  would  permit  owners  and 
operators  to  revert  to  visual  inspection 
of  the  TWIGs  for  7  days  if  certain 
conditions  are  met. 

Despite  the  enhanced  reliability  that 
TWIG  readers  would  offer,  not  all 
vessels  and  facilities  face  security  risks 
that  justify  the  costs  and  other  burdens 
that  would  result  from  a  universal  TWIG 


I 

I. 
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reader  requiremtmt  for  all  vessels  and 
facilities.  Therefore,  in  this  rulemaking, 
we  are  (considering  a  phased  approach 
to  implementing  TWI(]  reader 
recpiirements  by  proposing  such 
requirements  first  for  vessels  and 
facilities  where  the  risk  of  harm  is 
expected  to  be  the  greatest.  We  will 
continue  to  analyze  risk  data  on  MT.SA- 
regulated  v(*.ssels  and  facilities  and 
consider  whether  additional  or  modified 
TWIC  reader  requirements  are 
warranted  in  future  ridemakings. 

This  Notice  of  Proposed  Rulemaking 
(NPRM)  proposes  TWIC  njader 
requirements  for  MTSA-regulated 
vessels  and  facilities  that  we  have 
determined  to  present  a  heightened  risk 
of  being  involved  in  a  TSl,  as  described 
more  fully  below  in  Section  IIl.C., 
“Risk-Based  Approach  to  Categorizing 
Ve.ssels  and  Facilities.”  The  Coast  Guard 
assembled  a  panel  of  maritime  security 
subject  matter  experts  from  the  Coast 
Guard  and  TSA  to  conduct  a  risk-based 
analysis  of  MTSA-regulated  vessels  and 
facilities.  The  panel  assessed  the 
distinct  types  of  ve.ssels  and  facilities 
using  three  factors:  (1)  Maximum 
con.sequences  to  that  ves.sel  or  facility 
resulting  from  a  terrorist  attack;  (2) 
criticality  to  the  nation’s  health, 
economy,  and  national  security:  and  (3) 
utility  of  the  TWIC  in  reducing  risk. 

For  the  first  factor  (maximum 
con.sequence  resulting  from  a  terrorist 
attack),  we  used  the  Coast  Guard’s 
Maritime  Security  Risk  Analysis  Model 
(MSRAM).  MSRAM  is  a  terrorism  risk- 
analysis  tool  the  Coast  Guard  uses  to 
perform  risk  analysis  on  Critical 
Infrastructure  anci  Key  Resources 
(CI/KR)  in  the  maritime  domain,  given 
a  range  of  terrorist  attack  scenarios.  The 
purpose  of  M.SRAM  is  to  capture  and 
rank  the  security  risks  facing  different 
types  of  potential  terrorist  targets 
spanning  all  Cl/KR  sectors  in  the 
nation's  ports  and  on  its  waterways. 

An  initial  step  in  the  MSRAM  process 
is  to  calculate  the  maximum  potential 
consequence  resulting  from  the  total 
loss  of  a  target,  factoring  in  injury  and 
loss  of  life,  economic  and 
environmental  impact,  symbolic  effect, 
and  national  security  impact.  MSRAM 
then  assesses  risk  for  a  range  of 
scenarios  (each  inv(slving  a  combination 
of  potential  terrorist  target  and  method 
of  attack)  in  terms  of  threat, 
vulnerability,  and  consequence. 

MSRAM  considers  the  response 
capability  of  the  owner  or  operator, 
local  fir.st  responders,  and  Federal 
agencies  to  mitigate  the  consequences  of 
an  attack.  MSRAM  also  considers  input 


from  Area  Maritime  Security 
Committees  (AMSCs).*^ 

For  the  ,sec(md  factor  (criticality  to  the 
nation’s  healtli,  (economy,  and  national 
security),  we  considered  the  impact  of 
the  total  loss  of  a  ve.ssel  or  facility 
beyond  the  immediate  local 
consequences,  taking  into  account  the 
regional  or  national  impacts  on  human 
health,  the  economy,  and  national 
security. 

For  tne  third  factor  (TWKi  utility),  we 
considered  the  utility  of  the  TWIG 
program  in  reducing  a  vessel’s  or 
facility’s  vulnerability  to  a  terrorist 
attack. 

We  combined  the  above  three  factors 
and  developed  an  overall  risk  ranking  of 
vessels  and  facilities  by  type.  The  panel 
then  assigned  numerical  valued  weights 
to  the  three  factors.  In  determining  tlie 
final  weights,  the  panel  chose  the 
approach  that  best  reflected  its 
understanding  of  the  maritime 
environment  and  TWKi  program 
implementation,  the  importance  of 
consequences  in  representing  target 
attractiveness  to  terrorists,  and  the 
panel’s  expert  perspective  of  risk.  The 
actual  numerical  valued  weights 
finalized  by  the  panel  are  Sensitive 
Security  Information  (SSI).  Finally,  the 
panel  calculated  the  priority  scores  for 
each  vessel  and  facility  type.  At  the ‘end 
of  \his  process,  types  of  vessels  and 
facilities  with  similar  scores  were 
combined  into  one  of  three  risk  groups. 

Vessels  and  facilities  that  present  a 
heightened  risk  for  being  involved  in  a 
TSI,  Risk  Group  A,  would  have  new 
TWIG  reader  requirements  under  this 
rule.  For  now,  ve.ssels  and  facilities  that 
do  not  present  this  heightened  risk 
would  either  continue  to  visually 
inspect  TWICs  or  voluntarily  deploy 
TWIG  readers.  We  believe  this  approach 
would  implement  the  TWIG  reader 
program  in  a  targeted  manner  that 
enhances  the  .security  of  MTSA- 
regulated  vessels  and  facilities  without 
imposing  undue  burdens. 

2.  Legal  Authority  for  the  Regulatory 
Action 

Under  MTSA,  the  Secretary  of 
Homeland  Security  (Secretary)  is 
required  to  issue  regulations  designed  to 
prevent  individuals  from  entering 
secure  areas  of  MTSA-regulated  vessels 


AM.SCs  are  romniitices  establi.shecl  pursuant  to 
4f)  IJ.S.C.  701 12(an2)(A).  AMSCs  are  composed  (sf 
at  least  seven  members  having  an  interest  in  the 
maritime  security  of  a  s|)ecific  geographic  area. 
AM.SC  members  may  Im)  selected  from  government, 
public  safety,  law  enforcement,  maritime  industrv, 
and  other  port  stakeholders.  AMSCs  assist  in  the 
development,  review',  and  update  of  formal  plans 
that  detail  maritime  security  measures  and 
procedures  for  ports  in  a  specific  geographic  area. 
.See  :»3  CKR  part  10,3. 


or  facilities  without  holding  a  TWIG  or 
being  accompanied  by  another 
individual  holding  a  TWIC.’’  As  a  first 
step  toward  implementing  that  mandate, 
DHS,  through  the  Coast  Guard  and  TSA, 
proniuigate()  a  rule  on  January  27,  2007 
that  requints  all  maritime  workers  and 
other  individuals  to  obtain  a  TWIC 
before  they  an;  granted  unescorted 
access  to  secure  areas  in  the  maritime 
sector.  We  also  required  owners  and 
operators  of  MTSA-regulated  vessels  or 
facilities  to  visually  inspect  the  'FWlCs 
of  individuals  seeking  acce.ss  to  secure 
areas  at  tho.se  locations.  Additionally, 
we  included  alternatives  to 
accommodate  instances  when  an 
individual  cannot  present  a  'FWIC 
because  it  has  been  lost,  damaged,  or 
stolen.  In  the  January  27,  2007  rule,  we 
did  not  implement  'FWIC  reader 
requirements.  Instead,  we  decided  that 
TWIC  reader  niquirements  would  follow 
in  a  separate  rule  after  pilot  testing 
TWIC  readers  in  the  maritime  sector. 

The  Security  and  Accountability  F(jr 
Every  (SAFE)  Port  Act  of  2006”  required 
the  Secretary  to  conduct  a  pilot  program 
to  test  the  business  processes, 
technology,  and  operational  impacts  of 
TWIC  readers  in  the  maritime 
envinmment,  and  to  issue  regulations 
that  require  the  deployment  of  TWIC 
readers  that  are  consistent  With  the 
findings  of  the  pilot  program.^ 

B.  Summary  of  the  Major  Provisions  of 
the  TWIC  Reader  Advanced  Notice  of 
Proposed  Rulemaking  and  This  NPRM 

On  March  27,  2009,  the  Coast  Guard 
published  an  advanced  notice  of 
proposed  rulemaking  on  TWIC  reader 
requirements  (ANPRM).’*’  The  ANPRM 
proposed  a  risk-based  approach  to  TWIC 
reader  requirements.  First,  the  ANPRM 
proposed  to  classify  MTSA-nigulated 
ves.sels  and  facilities  into  one  of  three 
risk  groups,  based  on  specific  factors 
related  to  TSI  con.sequence.  Second,  the 
ANPRM  proposed  TWIC  reader 
requirements  for  ves.sels  and  facilities  in 
the  two  highest  risk  groups  (Risk  Groups 
A  and  B).  F'or  the  lowest  risk  grcnip 
(Risk  Group  C),  the  ANPRM  propo.sed 
visual  TWIC  inspection  requirements 
instead  of  TWIC  reader  requirements 
because  we  determined  that  routine 
electronic  biometric  matching  usiiig 
'FWIC  readers  would  not  be  practical  at 
lower  risk  ves.sels  and  facilities.  This  is 
con.sistent  with  the  understanding  that 
TWIC  readers  constitute  one  component 


M6  U..S.(;.  7010.S(aHfl. 

"Public  l.aw  lOa-,347.  120  Slat.  1884  (Oct.  13, 
2lM)(j). 

‘•46  II. .s  c:.  7010.S(k)'3). 

“‘Transportation  Worker  Identification 
C'.redential  (TWIt:) — Reader  Recpiirements,  74  FR 
13360  (March  27,  2000). 
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of  a  multi-layered  maritime  security 
system,  but  are  not  necessary  or 
appropriate  for  every  vessel  or  facility. 

Based  on  the  public  comments 
received  in  response  to  the  ANPRM,  the 
findings  of  the  DHS  pilot  program,  and 
further  analysis  of  the  relevant  issues, 
this  NPRM  reiterates  many  of  the 
ANPRM’s  proposals,  including  retaining 
the  ANPRM’s  risk-based  framework  for 
classifying  vessels  and  facilities  into  the 
same  three  risk  groups.  As  in  the 
ANPRM,  vessels  and  facilities  are 
generally  placed  in  higher  risk  groups 
based  on  the  hazardous  nature  of  the 
cargo  handled  or  carried,  or  an  increase 
in  the  number  of  passengers  present. 
Our  analysis  demonstrates  that  it  is 
necessary  to  maximize  the  use  of  the 
TWlC’s  security  features  where  the  risk 
is  highest,  as  described  more  fully 
below  in  Set:tion  III.C.,  “Risk-Based 
Approach  to  Categorizing  Vessels  and 
Facilities.”  We  also  believe  it  is 


necessary  to  carefully  weigh  the  costs 
and  benefits  of  TWIG  reader 
requirements  on  the  regulated 
population. 

The  main  change  in  approach  from 
the  ANPRM  to  this  NPRM  is  regarding 
the  TWIG  reader  requirements  for  the 
different  risk  groups.  Specifically,  this 
NPRM  proposes  TWIG  reader 
requirements  for  Risk  Group  A  only.  For 
Risk  Groups  B  and  C,  this  NPRM 
proposes  to  maintain  the  exi.sting  visual 
TWIG  inspection  requirements  in.stead 
of  TWIG  reader  requirements.  This 
approach  is  designed  to  target  the  use  of 
TWIG  readers  at  the  highest  risk  entities 
while  minimizing  the  overall  burden  of 
the  rule.  Proposing  TWIG  reader 
requirements  for  Risk  Group  A  only  in 
this  NPRM  is  indicative  of  our  desire  to 
minimize  highest  risks  first,  but  should 
not  be  read  to  foreclose  revised  TWIG 
reader  requirements  in  the  future.  We 
will  continue  to  gather  and  analyze  data 


to  determine  how  the  use  of  TWIG 
readers  might  be  appropriate  for  each 
risk  group.  Any  future  changes  will  be 
made  through  rulemaking  and  the 
public  will  have  an  opportunity  to 
comment. 

This  NPRM  also  propo.ses  a 
requirement  for  owners  and  operators 
using  TWIG  readers  to  maintain  records 
on  each  individual  granted  une.scorted 
access  to  a  secure  area.  Owners  and 
operators  would  be  required  to  maintain 
such  records  for  a  period  of  2  years. 
Additionally,  this  NPRM  proposes 
requirements  to  amend  security  plans  to 
incorporate  TWIG  reader  requirements 
for  vessels  and  facilities  in  the  highest, 
risk  group.  These  provisions  are 
designed  to  ensure  that  owners  and 
operators  of  vessels  or  facilities  in  Risk 
Group  A  comply  with  TWIG  reader 
requirements. 


Table  ES-1— Summary  of  Requirements/Provisions  Proposed  in  This  NPRM 


Proposed  requirement  or  provision  | 


Risk  Group  A  classification 


Risk  Group  B  classification 


Risk  Group  C  classification 


Movement  between  risk  groups 


Visual  TWIG  inspection  require¬ 
ment. 


TWIG  reader  requirement 


TWIG  reader  exemption  based  on 
minimum  crew  size. 

Physical  placement  of  TWIG  read¬ 
ers. 


Vessels 


Facilities 


OGS  Facilities 


(33  GFR  part  104) 


(33  GFR  part  105) 


(33  GFR  part  106) 


Vessels  that  carry  GDG  in  bulk  .... 
Vessels  certificated  to  carry  more 
than  1 ,000  passengers. 

Vessels  towing  one  of  the  above 


Vessels  that  carry  hazardous  ma¬ 
terials  other  than  GDG  in  bulk. 

Vessels  that  carry  flammable  or 
combustible  liquid  cargoes. 

Vessels  certificated  to  carry  500- 
1 ,000  passengers. 

Vessels  towing  one  of  the  above. 

Vessels  that  carry  non-hazardous 
cargoes. 

Vessels  certificated  to  carry  less 
than  500  passengers. 

Vessels  towing  one  of  the  above. 

MODUS  and  OSVs. 

Vessels  are  permitted  to  move 
between  risk  groups  based  on 
the  materials  carried  at  a  given 
time.  Described  in  VSP. 

Risk  Groups  B  and  G  perform 
identity  verification,  card  au¬ 
thentication,  and  card  validation 
by  visual  TWIG  inspection  for 
each  individual  prior  to  being 
granted  unescorted  access  to 
secure  areas. 

Risk  Group  A  must  use  TWIG 
reader  with  biometric  check  for 
identity  verification,  card  au¬ 
thentication,  and  card  validation 
on  each  individual  prior  to  being 
granted  unescorted  access  to 
secure  areas. 

Vessels  with  14  or  fewer  TWIG- 
holding  crew  are  exempt. 

Vessel  access  points  only  . 


Facilities  that  handle  GDG  in  bulk 
Facilities  that  receive  vessels  cer¬ 
tificated  to  carry  more  than 
1,000  passengers 
Barge  fleeting  facilities  that  re- 
I  ceive  barges  carrying  GDG  in 
I  bulk. 

I  Facilities  that  receive  Risk  Group 
I  B  vessels. 


Facilities  that  receive  Risk  Group 
G  vessels. 


Facilities  are  permitted  to  move 
between  risk  groups  based  on 
the  materials  handled  at  a 
given  time.  Described  in  FSP. 

Risk  Groups  B  and  G  perform 
identity  verification,  card  au¬ 
thentication,  and  card  validation 
by  visual  TWIG  inspection  for 
each  individual  prior  to  being 
granted  unescorted  access  to 
secure  areas. 

Risk  Group  A  must  use  TWIG 
reader  with  biometric  check  for 
identity  verification,  card  au¬ 
thentication,  and  card  validation 
on  each  individual  prior  to  being 
granted  unescorted  access  to 
secure  areas. 

No  exemption  . 

Access  points  to  each  secure 
area. 


Not  applicable. 


All  CXiS  facilities. 


Not  applicable. 


Not  applicable. 


Risk  Groups  B  performs  identity 
verification,  card  authentication, 
and  card  validation  by  visual 
TWIG  inspection  for  each  indi¬ 
vidual  prior  to  being  granted 
unescorted  access  to  secure 
areas. 

No  requirement. 


Not  applicable. 
Not  applicable. 
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Table  ES-1— Summary  of  Requirements/Provisions  Proposed  in  This  NPRM— Continued 


Proposed  requirement  or  provision 


Vessels 

(33  CFR  part  104) 


Facilities 

(33  CFR  pari  105) 


Unreadable  fingerprints  .  Exception  handling  process  may  | 

include  PIN  or  alternate  biomet-  i 


TWIC  reader  malfunction 


Recordkeeping 


Lost/stolen  TWIC 


Compliance  deadline 


Owner,  or  operator  performs  visual 
TWIC  inspection.  Individuals 
that  have  been  granted 
unescorted  access  with  a  valid 
TWIC  in  the  past  may  still  be 
granted  such  access  for  up  to  7 
days  (with  the  possibility  of  an 
additional  extension  at  the 
COTP’s  discretion). 

Records  on  each  individual  whose 
TWIC  was  scanned  using  a 
TWIC  reader  must  be  kept  for  2 
years. 

I  Individuals  following  prescribed 
I  procedures  may  be  granted 
unescorted  access  for  no  longer 
I  than  7  consecutive  days.  (Addi- 
I  tional  30-day  extension  may  be 
'  granted  per  Coast  Guard  guid- 
!  ance). 

I  2  years  after  final  rule  publication 


Exception  handling  process  may 
include  PIN  or  alternate  biomet¬ 
ric. 

Owner  or  operator  performs  visual 
TWIC  inspection.  Individuals 
that  have  been  granted 
unescorted  access  with  a  valid 
TWIC  in  the  past  may  still  be 
granted  such  access  for  up  to  7 
days  (with  the  possibility  of  an 
additional  extension  at  the 
COTP’s  discretion). 

Records  on  each  individual  whose 
TWIC  was  scanned  using  a 
TWIC  reader  must  be  kept  for  2 
years. 

Individuals  following  prescribed 
procedures  may  be  granted 
unescorted  access  for  no  longer 
than  7  consecutive  days.  (Addi¬ 
tional  30-day  extension  may  be 
granted  per  Coast  Guard  guid¬ 
ance). 

2  years  after  final  rule  publication 


OCS  Facilities 
(33  CFR  part  106) 


Not  applicable. 


Not  applicable. 


I  Not  applicable. 


I  Individuals  following  prescribed 
I  procedures  may  be  granted 
unescorted  access  for  no  tonger 
than  7  consecutive  days.  (Addi¬ 
tional  30-day  extension  may  be 
granted  per  Coast  Guard  guid¬ 
ance.) 

Not  applicable.  Existing  regula¬ 
tions  apply 


C.  Summary  of  Costs  and  Benefits 

Under  MTSA,  the  Coa.st  Guard 
regulates  approximately  13,825  vessels, 
3,270  facilities,  and  56  Outer 
Continental  Shelf  (OCS)  facilities.  Of 
those  MTSA-regulated  facilities  that 
could  have  potentially  been  regulated, 
38  vessels  and  532  facilities  are  affected 
by  this  proposed  rule.  We  estimate  the 
annualized  cost  of  this  proposed  rule  on 
the  affected  population  of  38  vessels 
and  532  facilities  to  be  about  $26.5 
million,  while  the  10-year  cost  is  $186.1 
million,  discounted  at  7  percent.  The 
main  cost  drivers  of  this  proposal  are 
the  acquisition,  installation,  and 
integration  of  TWIC  readers  into  access 
control  systems.  Annual  costs  would  be 
driven  by  costs  associated  with 


Canceled  Card  List  updates, 
recordkeeping,  training,  system 
maintenance,  and  opportunity  costs 
associated  with  failed  TWIC  reader 
tran.sactions.  We  account  for  delays  of 
up  to  two  minutes  for  failed  TWIC 
reader  transactions.  We  estimate  that 
5%  of  TWIC-holders  who  access  Risk 
Group  A  facilities  and  vessels  will  need 
to  replace  their  TWICs  annually,  also 
contributing  to  the  annual  costs  of  this 
rule. 

The  benefits  of  this  proposed  rule 
include  the  enhancement  of  the  security 
of  vessels,  ports,  and  other  facilities  by 
ensuring  that  only  individuals  who  hold 
TWICs  are  granted  unescorted  access  to 
secure  areas  at  those  locations.  TWIC 
readers  will  not  help  identify  valid 


cards  that  were  obtained  via  fraudulent 
means,  e.g.,  through  unreported  theft  or 
the  use  of  fraudulent  IDs.  Further,  if  the 
Coast  Guard  becomes  aware  of  an 
imminent  threat  to  a  facility  or  vessel, 
the  Coast  Guard  will  notify  the  relevant 
Captain  of  the  Port  and  other  Federal, 
state,  and  local  law  enforcement 
officials  and  implement  additional 
security  measures  as  appropriate  as  a 
part  of  DHS’s  layered  approach  to 
security.  This  proposed  rule  would  also 
implement  the  MTSA  transportation 
security  card  requirement,  as  well  as  the 
SAFE  Port  Act  of  2006  electronic  TWIC 
reader  requirements.  The  main  benefit 
of  this  regulation,  decreased  terrorism 
risk,  cannot  be  quantified  given  current 
data  limitations. 


Table  ES-2— Estimated  Costs  and  Functional  Benefits  of  TWIC  Reader  Requirements 


Category  ! 

NPRM 

Applicability  . 

Affected  Population  . 

Costs  ($  millions,  7%  discount  rate)  . 

Costs  (Qualitative) . 

Benefits  (Qualitative) . 

High  risk  MTSA-regulated  facilities  and  high  risk  MTSA-regulated  vessels  with  great¬ 
er  than  14  crew. 

38  vessels. 

532  facilities. 

$26.5  (annualized). 

1  $186.1  (10-year). 

Time  to  retrieve  or  replace  lost  PINs  for  use  with  TWIC  cards. 

Standardization  of  access  control  and  credential  verification  throughout  industry. 
Enhanced  access  control  and  security  at  U.S.  maritime  facilities  and  onboard  U  S. 
flagged  vessels. 

Reduction  of  human  error  when  checking  identification  and  manning  access  points. 
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We  used  arisk-based  approach  to 
apply  these  regulatory  requirements  on 
less  than  5  percent  of  the  MTSA- 
regulated  population,  which  represents 
approximately  80  percent  of  the 
potential  consequences  of  a  TSI.  A 
discussion  of  our  risk-based  approach  is 
provided  below  in  Section  III.C.,  “Risk- 
Based  Approach  to  Categorizing  Vessels 
and  Facilities.”  For  a  more  detailed 
discussion  of  the  methodology 
underpinning  our  risk-based  approach, 
please  refer  to  the  Coast  Guard  report, 
“Analysis  of  Transportation  Worker 
Identification  Credential  (TWIC) 
Electronic  Reader  Requirements  in  the 
Maritime  Sector,”  which  is  available  for 
viewing  in  the  public  docket  for  this 
rulemaking.  The  proposals  in  this 
NPRM  target  the  highest  risk  entities 
while  minimizing  the  overall  burden  of 
the  rule.  Furthermore,  we  propose 
several  types  of  relief  in  an  effort  to 
minimize  the  possible  burden  on  the 
regulated  population. 

III.  Background  and  Purpose 

This  section  provides  a  detailed 
discussion  of  the  considerations  and 
rationale  for  the  policy  decisions  that 
informed  this  NPRM.  The  section  that 
follows  {Section  IV.)  sets  forth  the 
NPRM’s  proposals. 

Section  III. A.  provides  a  general 
description  of  the  TWIC  and  its  security 
features,  and  also  explains  how  the 
TWIC  is  used  in  the  maritime  sector  as 
an  access  control  measure. 

Section  III.B.  discusses  the  statutory 
basis  for  this  rulemaking,  and 
summarizes  the  regulatory  history  of  the 
TWIC  program.  The  Coast  Guard’s  most 
recent  TWlC-related  regulatory  action  is 
the  ANPRM  on  TWIC  reader 
requirements. 

Section  III.C.  describes  the  ANPRM’s 
risk-based  approach  for  evaluating  and 
categorizing  types  of  vessels  and 
.facilities  into  risk  groups.  In  doing  so, 
this  section  summarizes  the  factors 
considered  in  developing  the  ANPRM’s 
categorization  system. 

Section  III.D.  summarizes  the 
ANPRM’s  proposals  for  TWIC  reader 
requirements  and  other  TWlC-related 
requirements  for  each  risk  group. 

Section  III.E.  provides  a  detailed 
discussion  of  the  public  comments 
received  during  the  ANPRM’s  comment 
period  and  public  meeting.  Section  III.E. 


'  ’  Fur  a  mnrt!  detailed  discussion  of  costs  and 
benefits,  see  the  full  I’reliniinar\'  Regulatory 
Analysis  and  Initial  Regulatory  Flexibility  .\nalysis 
available  on  the  docket  for  this  rulemaking. 
Appendix  G  of  that  document  outlines  the  costs  by 
provision  and  also  discusses  the  complementary 
nature  of  the  provisions  and  the  subsequent 
difficulty  in  distinguishing  independent  benefits 
from  individual  provisions. 


also  provides  our  responses  to  those 
comments. 

Sections  III.F.,  III.C.,  III.H.,  and  III.I. 
discuss  DHS’s  TWIC  Reader  Pilot 
Program  on  TWIC  reader  functionality, 
the  Homeland  Security  Institute’s  report 
on  the  ANPRM’s  risk  group 
classification  system,  additional  data 
sources,  and  Advisory  Committee  input 
in  the  rulemaking  process,  respectively. 

A.  General  Information  About  the 
Transportation  Worker  Identification 
Credential 

This  section  provides  a  general 
description  of  the  types  of  vessels  and 
facilities  currently  covered  under 
MTSA,  the  'TWIC  and  its  security 
features,  and  also  explains  how  the 
TWIC  is  currently  used  in  the  maritime 
sector  for  access  control. 

Under  MTSA,  the  Coast  Guard  is 
authorized  to  regulate  vessels  and 
facilities.  For  purposes  of  MTSA,  the 
term  “facility”  means  “any  structure  or 
facility  of  any  kind  located  in,  on, 
under,  or  adjacent  to  any  waters  subject 
to  the  jurisdiction  of  the  United 
States.”  For  purposes  of  MTSA,  the 
term  “vessel”  includes  “every 
description  of  watercraft  or  other 
artificial  contrivance  used,  or  capable  of 
being  used,  as  a  means  of  transportation 
on  water.”  ’ 

Coast  Guard  regulations 
implementing  M'l'SA  with  respect  to 
vessels  apply  to:  Mobile  Offshore 
Drilling  Units  (MODUs),  cargo  vessels, 
or  passenger  vessels  subject  to 
International  Convention  for  Safety  of 
Life  at  Sea,  1974  (SOLAS),  chapter  XI- 
1  or  Chapter  XI-2:  foreign  cargo  vessels 
greater  than  100  gross  register  tons; 
generally,  self-propelled  U.S.  cargo 
vessels  greater  than  100  gross  tons; 
offshore  supply  vessels;  vessels  subject 
to  the  Coast  Guard’s  regulations 
regarding  passenger  vessels;  passenger 
vessels  certificated  to  carr>'  more  than 
1 50  passengers;  passenger  vessels 
carrying  more  than  12  passengers 
engaged  on  an  international  voyage; 
barges  carrying,  in  bulk,  cargoes 
regulated  under  the  Coast  Guard’s 
regulations  regarding  tank  vessels  or 
Certain  Dangerous  Cargoes  (CDCs); 
barges  carrying  CDCs  or  cargo  and 
miscellaneous  vessels  engaged  on  an 
international  voyage;  tankships;  and 
generally,  towing  vessels  greater  than 
eight  meters  in  register  length  engaged 
in  towing  barges. 


'^46  U.S.C  70101(a)(2). 

'M6  U.S.C.  115;  1  U.S.C.  3. 

'■•SoeaSCFR  104.105. 

'•^The  term  “Ortain  Dangerous  C;argoes”  is 
defined  in  33  CFR  101.105  by  reference  to  33  CFR 
160.204.  which  lists  all  of  the  covered  substances. 


Coast  Guard  regulations 
implementing  MTSA  with  respect  to 
facilities  apply  to:  Waterfront 
facilities  handling  dangerous  cargoes  (as 
generally  defined  in  49  CFR  parts  170 
through  179);  waterfront  facilities 
handling  liquefied  natural  gas  and 
liquefied  hazardous  gas;  facilities 
transferring  oil  or  hazardous  materials 
in  bulk;  facilities  that  receive  vessels 
certificated  to  carry  more  than  150 
passengers;  facilities  that  receive  vessels 
subject  to  SOLAS,  Chapter  XI;  facilities 
that  receive  foreign  cargo  vessels  greater 
than  100  gross  register  tons;  generally^ 
facilities  that  receive  U.S.  cargo  and 
miscellaneous  vessels  greater  than  100 
gross  register  tons;  barge  fleeting 
facilities  that  receive  barges  carrying,  in 
bulk,  cargoes  regulated  under  the  Coast 
Guard’s  regulations  regarding  tank 
vessels  or  CDCs;  and  fixed  or  floating 
facilities  operating  on  the  OCS  for  the 
purposes  of  engaging  in  the  exploration, 
development,  or  production  of  oil, 
natural  gas,  or  mineral  resources  (OCS 
facilities). 

This  rulemaking  applies  to  the  above- 
described  vessels  and  facilities 
regulated  by  the  Coast  Guard  pursuant 
to  the  authority  granted  in  MTSA.  The 
TWIC  program  is  one  component  of  the 
Coast  Guard’s  multi-layered  system  of 
access  control  requirements  and  other 
measures  designed  to  enhance  maritime 
security.  Under  this  multi-layered 
sy.stem,  owners  and  operators  of  MTSA- 
regulated  vessels  or  facilities  are 
required  to  submit  for  Coast  Guard 
approval  a  comprehensive  security  plan 
detailing  the  access  control  and  other 
security  policies  and  procedures 
implemented  on  each  vessel  and 
facility.  Security  plans  must  identify 
and  mitigate  vulnerabilities.  They 
accomplish  this  task  by  detailing  the 
following  items:  (l)  Security 
organization  of  the  vessel  or  facility;  (2) 
personnel  training;  (3)  drills  and 
exercises;  (4)  records  and 
documentation;  (5)  response  to  changes 
in  Maritime  Security  (MARSEC)  Level; 
(6)  procedures  for  interfacing  with  other 
facilities  and/or  vessels;  (7)  Declarations 
of  .Security;  (8)  communications;  (9) 
security  systems  and  equipment 
maintenance;  (10)  security  measures  for 
access  control;  (11)  security  measures 
for  restricted  areas;  (12)  security 
measures  for  handling  cargo;  (13) 
security  measures  regarding  vessel 
stores  and  bunkers;  (14)  security 
measures  for  monitoring;  (15)  security 
incident  procedures;  (16)  audits  and 
security  plan  amendments;  (17)  Security 
Assessment  Reports  and  other  security 


"‘See  33  CITt  105.105  and  106.105. 


Federal  Register  /  Vol.  78.  No.  56 /Friday,  March  22,  2013  /  Proposed  Rules 


17789 


reports:  and  (18)  TWIC  procedures.'^ 
Coast  Guard  inspectors  conduct  routine 
and  unannounced  inspections  and  spot- 
checks  to  ensure  proper  implementation 
oi  approved  .security  plans.  The  multi¬ 
layered  security  .system  also  includes 
measures  that  consider  broader  ser;urity 
issues  at  IJ..S.  ports  and  waterways,  the 
coa.stal  zone,  the  open  ocean,  and 
foreign  ports. 

'I'he  TWIC  is  a  tamper-resistant 
biometric  credential  T.SA  issues  to 
eligible  maritime  workers  w'ho  require 
imfiscorted  access  to  secure  areas  of 
MTSA-regulated  vessels  and  facilities. 

To  obtain  a  TWIG,  applicants  must 
provide  biographic  and  biometric 
information  and  complete  a  TSA 
security  threat  as.sessment.  Applicants 
are  disqualified  from  obtaining  a  TWIC 
if  their  a.ssessment  reveals  that  they; 
have  been  convicted,  or  found  not  guilty 
by  reason  of  insanity,  of  certain 
felonies: are  under  want,  warrant,  or 
indictment  for  certain  felonies: have 
been  released  from  incarceration  within 
the  preceding  5-year  period  for 
committing  certain  felonies;  2"  may  be 
denied  admission  to,  or  removed  from, 
the  United  .States  under  the  Immigration 
and  Nationality  Act:  or  otherwise 
pose  a  terrorism  security  risk  to  the 
United  States. 

The  face  of  the  TWIC  shows  the 
holder’s  photograph,  name,  and  TWIC 
expiration  date,  and  the  back  shows  a 
unique  credential  number  (TWIC  Serial 
Number).  Because  TWIC  is  the  single 
credential  used  throughout  the  maritime 
sector,  it  provides  considerable  .security 
benefits,  including  ensuring  that 
individuals  permitted  to  enter  .secure 
areas  within  the  maritime  transportation 
system  have  successfully  undergone 
'USA’s  security  threat  assessment, 
involving  a  criminal  history  records 
check  and  an  intelligence-related  check. 
Before  TWIC  w'as  in  use,  mariners  and 
other  individuals  could  access  secure 
areas  of  MTSA-regulated  vessels  and 
facilities  after  pre.senting  a  State-issued 
driver’s  license  or  any  number  of  other 
government-issued  identification  cards. 
To  detect  invalid  credentials,  it  was 
necessary  for  security  personnel  to 
become  familiar  with  the  appearance 
and  security  features  of  every  type  of 
acceptable  credential.  Moreover,  since 
some  government-issued  credentials  are 
used  for  purposes  other  than  security, 
applicants  for  those  credentials  do  not 


1'^  Sop  3.3  CFR  104.405  and  33  CFR  105.405. 
'"46  U..S.C.  70103(c)(l)(AHB). 

'••46  U.S.C.  70105(c)(1)(C). 

“46  li..S.C.  70105(c;)(1)(D)(i). 

2'  46  U.S.C.  70105(c)(l)(I))(iii);  B  U.S.C.  1101  ot 
soq. 

“46  U..S.C.  70105(c)(l)(D)(iv). 


necessarily  submit  biographic  and 
biometric  information  and  undergo  a 
.security  threat  a.ssessment  or  criminal 
background  check.  For  example,  a  .State- 
issued  driver’s  license  is  a  generally 
at;cepted  form  of  government-issued 
identification  in  many  places  because  it: 
(1)  Is  laminated  or  otherwise  secure 
against  tampering;  (2)  bears  the 
individual’s  name  and  photograph;  and 
(3)  bears  the  name  of  the  issuing 
authority.  Nonetheless,  while  issuance 
of  a  driver’s  license  is  conditioned  upon 
the  applicant’s  successful  completion  of 
a  course  on  driving  instruction,  road 
tost,  written  test,  eye  examination,  and 
other  criteria  specific  to  driving  a  motor 
vehicle,  the  applicant  is  not  necessarily 
fingerprinted  and  screened  against  law 
enforcement  databases  for  felony 
criminal  activity  or  terrorist  group 
affiliation.  These  are  inherent 
shortcomings  of  an  access  control 
system  that  would  permit  access  based 
on  a  patchw'ork  of  generic  credentials 
issued  to  individuals  who  have 
undergone  no  security  screening  as  a 
precondition  to  obtaining  those 
credentials.  In  contrast,  i.s.suance  of  a 
'FWIC  is  specifically  conditioned  on 
these  security-related  criteria. 

.Since  April  15,  2009,  TWIC  has  been 
the  single  credential  used  throughout 
the  maritime  .sector.  Accordingly, 
security  personnel  only  need  to  become 
familiar  with  the  appearance  and 
security  features  of  one  credential. 
Moreover,  unlike  other  government- 
issued  credentials,  'FWIC  is  .specifically 
designed  for  transportation  security.  Its 
purpose  is  to  ensure  a  vetted  maritime 
workforce  by  e.stablishing  security- 
related  eligibility  criteria,  and  by 
requiring  each  TWlC-holder  to  undergo 
'F.SA’s  security  throat  assessment  as  part 
of  the  process  of  applying  for  and 
obtaining  a  TWIC. 

In  addition  to  its  visible  security 
features,  the  'FWIC  stores  two 
electronically  readable  reference 
biometric  templates  (i.e.,  fingerprint 
templates),  a  personal  identification 
number  (PIN)  selected  by  the  TWIC- 
holder,  a  digital  facial  image, 
authentication  certificates,  and  a 
Federal  Agency  Smart  Credential- 
Number  (FASC-N).  The.se  features 
enable  the  TWIC  to  be  used  in  different 
ways  for:  (1)  Identity  verification;  (2) 
card  authentication;  and  (3)  card 
validation. 

Identity  verification  ensures  that  the 
individual  presenting  the  TWIC  is  the 
same  person  to  w'hom  the  TWIC  was 
issued.  Identity  can  be  verified  by 
visually  comparing  the  photo  on  the 
TWIC  to  the  'TWIC-holder.  Using  a 
TWIC  reader,  identity  can  be  verified  by 
matching  one  of  the  fingerprint 


templates  stored  in  the  'FWKi  to  the 
TWIC-holder’s  live  .sample  biometric,  or 
by  rejquiring  the  TWIC-holder  to  place 
the  'FWIC  into  a  TWIC  reader  and  enter 
a  6-.  7-,  or  8-digit  PIN  selected  by  the 
'FWIC>holder  at  the  time  of  card 
activation. 

Card  authentication  ensiues  that  the 
'FWIC  is  not  counterfeit.  .Security 
per.sonnel  can  authenticate  a  TWIC  by 
visually  inspecting  the  .secairity  features 
on  the  card.  A  TWIC  reader 
authenticates  the  card  by  performing  a 
challenge/respon.se  protocol  using  the 
Card  Authentication  Certificate  (CAC) 
and  the  a.ssociated  card  authentication 
private  key  stored  in  the  3’WIC.^  * 

('ard  validation  using  a  'FWIC  reader 
ensures  that  the  TWIC  has  not  expired 
or  been  revoked  by  'FSA,  or  reported  as 
lost,  .stolen,  or  damaged.  Security 
per.sonnel  can  validate  whether  a  'FWKi 
has  expired  by  visually  checking  the 
FWlC’s  expiration  date.  A  'FSA-canceled 
FWIC  is  placed  on  'FSA’s  official 
Canceled  Card  Li.st  (C(iL),  which  is 
updated  daily.^'’  Using  a  TWIC  reader, 
card  validity  is  ( onfirmed  by  finding  no 
match  on  the  CCL  and  electronically 
checking  the  expiration  date  on  the 
'FWIC.  Checks  against  the  C^CL  may  be 
performed  electronically  by 
downloading  the  list  onto  a  FWIC 
reader  or  integrated  Physical  Acce.ss 
Control  System  (PACS). 

B.  Statutory  and  Regulatory  History 

This  .section  discusses  the  statutory 
basis  for  this  rulemaking,  and 
summarizes  the  'FWlC-related  regulatory 
actions  that  precede  this  NPRM. 

In  the  aftermath  of  the  .September  11, 
2001  attacks.  President  George  W.  Bush 
signed  Public  Law  107-295,  MTSA, 
2002,  W'hich  required  the  .Secretary  to 
publish  rules  that  institute  measures  for 
the  protection  of  U.S.  maritime  security 
as  soon  as  practicable.  On  )uly  1,  2003, 
the  Coast  Guard  published  a  series  of  six 
rules  to  promulgate  maritime  security 
requirements  mandated  by  M'FSA. 

These  rules  included  the  following 
ones:  Implementation  of  National 
Maritime  Security  Initiatives  (68  FR 


^’T)h!  TWIC  readHr  will  rt;a(l  llie  CAC  from  t)ie 
TWIC  and  .sond  a  command  to  l))«  TWIC  rw^ucsting 
tlie  card  autlicnticatinn  private  kev  l)e  used  to  sign 
a  random  block  of  data  (created  and  known  to  the 
TWIC  reader).  The  TWIC  reader  will  use  the  public 
key  embedded  in  the  CAC  to  verify  that  the 
signature  of  the  random  data  block  is  valid.  If  the 
signature  is  valid,  the  TWIC  reader  will  tnist  the 
TWIC  submitted  and  will  then  pull  the  FASC — N 
and  other  information  from  the  card  for  further 
processing.  The  CAC  contains  the  FASC — N  and  a 
certificate  of  expiration  date  harmonized  to  the 
TWIC  expiration  date  This  minimizes  the  need  for 
the  TWIC  reader  to  pull  more  information  from  the 
TWIC  (unless  requireO  for  additional  checking). 

TSA’s  (kneeled  (ord  List  is  available  online  at: 
https://tivicprogram.t!,a.dhs.g(n’/T\VICW'ehApp. 
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39240);  Area  Maritime  Security  (68  FR 
39284);  Vessel  Security  (68  FR'39292); 
Facility  Security  (68  FR  39315);  Outer 
Continental  Shelf  Facility  Security  (68 
FR  39338);  and  Automatic  Identification 
System  (68  FR  39353).  Most  of  these 
rules  have  been  codified  in  33  CFR 
subchapter  H. 

MTSA  is  the  principal  statutory 
authority  for  the  TWIG  program,  and  it 
requires  the  Secretary  to  issue 
regulations  designed  to  prevent  an 
individual  from  entering  secure  areas  of 
MTSA-regulated  vessels  or  facilities 
unless  the  individual  holds  a  TWIG  or 
is  accompanied  by  another  individual 
who  holds  a  TWIC.^s 

On  May  22,  2006,  DHS,  through  the 
Goa.st  Guard  and  TSA,  published  a 
notice  of  proposed  rulemaking^**  (TWIG 

1  NFRM)  to  implement  the  TWIG 
program  in  the  maritime  sector.  On 
january  27,  2007,  DHS,  through  the 
Coast  Guard  and  TSA,  issued  a  final 
rule  27  (TWIG  1  Final  Rule)  that  required 
all  credentialed  merchant  mariners  and 
individuals  granted  unescorted  access  to 
secure  areas  of  MTSA-regulated  vessels 
or  facilities  to  obtain  a  TWIG.  Based  on 
comments  received  in  response  to  the 
TWIG  1  NPRM,  and  upon  further 
analysis  of  the  information  available  at 
the  time,  the  Coast  Guard  concluded  in 
the  TWIG  1  Final  Rule  that  it  was 
premature  to  require  the  use  of  TWIG 
readers  on  vessels  and  at  facilities. 2** 

The  TWIG  1  Final  Rule,  however,  .stated 
that  TWIG  reader  requirements  would 
be  addressed  in  a  future  rulemaking.^*' 
To  date,  TSA  has  issued  approximately 

2  million  TWIGs.  *"  TWIG  is  now  the 
single  credential  used  throughout  the 
maritime  sector.  For  purposes  of  access 
control  to  MTSA-regulated  vessels  and 
facilities,  security  personnel  only  need 
to  become  familiar  with  the  appearance 
and  security  features  of  one  credential 
when  determining  whether  to  grant 
access  to  secure  areas.  Moreover,  since 
the  TWIG  program  is  specifically 
designed  for  transportation  security,  it 
effectively  ensures  a  vetted  maritime 
workforce  by  e.stablishing  security- 
related  eligibility  criteria  and  by 


^''46  U.s.c;.  70t05(aMf). 

^‘■’Transportation  Worker  Identification 
(Credential  (TWIC)  Implementation  in  the  Maritime 
Sector;  Hazardous  Materials  Endorsement  for  a 
('.ommen;ial  Driver’s  License.  71  FR  29.196  (May  22, 
2006) 

27  Transportation  Worker  Identification 
Credential  (TWIC)  Implementation  in  the  Maritime 
Sector;  Hazardous  Materials  Endorsement  for  a 
(Commercial  Driver's  Licen.se,  72  FR  3492  ()an.  25, 
2007). 

2*  See  72  FR  3512. 

2'' See  72  FR  5512. 

2"  For  statistics  and  other  general  information 
about  the  TWIC  program,  visit  the  TSA  Web  site  at 
b  ttpi/Avww.  tsa  .goi'/tK'ic. 


requiring  each  TWIG-holder  to  undergo 
TSA’s  security  threat  assessment  as  a 
precondition  to  obtaining  a  TWIG. 

Section  104  of  the  SAFE  Port  Act  of 
2006  focu.sed  on  how  to  further 
incorporate  TWIG  and  TWIC  readers 
into  the  MTSA  security  regime. 
SpeciFucally,  the  SAFE  Port  Act 
supplemented  various  MTSA 
credentialing  requirements  by,  among 
other  things,  requiring  the  Secretary  to: 
(1)  Conduct  a  TWIC  reader  testing  pilot 
program  (TWIG  Pilot)  to  evaluate  the 
business  processes,  technology,  and 
operational  impacts  of  a  TWIG  reader 
requirement;'**  and  (2)  promulgate  final 
regulations  requiring  the  use  of  TWIG 
readers  in  a  manner  consistent  with  the 
findings  of  the  TWIC  Pilot.  *2 

While  DHS  (collected  data  for  the 
TWIG  Pilot,  the  Coast  Guard  published 
the  ANPRM  on  March  27,  2009, 
discussing  the  Coast  Guard’s 
preliminary  thoughts  on  potential  TWIC 
reader  requirements,  and  opening  a 
public  dialog  on  how  to  best  implement 
those  requirements.  The  ANPRM 
proposed  a  framework  that  would 
.separate  individual  MTSA-regulated 
vessels,  MTSA-regulated  facilities,  and 
MTSA-regulated  OGS  facilities  into  one 
of  three  risk  groups.  Vessels  and 
facilities  are  generally  placed  in  higher 
risk  groups  based  on  the  hazardous 
nature  of  the  cargo  handled  or  carried, 
or  an  increase  in  the  number  of 
pas.senger.s  present.  This  framework  is 
described  more  fully  below  in  Section 
III.G.,  “Risk-Based  Approach  to 
Categorizing  Vess(ds  and  Facilities." 

The  ANPRM  proposed  TWIG  reader 
requirements  for  vessels  and  facilities  in 
Risk  Groups  A  and  B,  the  two  highest 
risk  groups,  h^or  Risk  Group  G,  the 
ANPRM  proposed  visual  TWIG 
inspection  requirements  instead  of 
TWIC  reader  requirements  because  we 
determined  that  the  frequent  electronic 
matching  of  a  biometric  would  not  be 
practical  at  lower  risk  vessels  and 
facilities.  This  is  consistent  with  the 
understanding  that  TWIC  readers 
constitute  one  component  of  a  multi¬ 
layered  maritime  security  system,  but 
are  not  necessary  or  appropriate  for 
every  vessel  or  facility. 

Based  on  the  public  comments 
received  in  response  to  the  ANPRM,  the 
TWIG  Pilot  findings,  and  further 
analysis  of  the  relevant  issues,  this 
NPRM  reiterates  many  of  the  ANPRM ’s 
propo.sals,  including  retaining  the 
ANPRM 's  risk-ba.sed  framework  for 
classifying  vessels  and  facilities  into  the 
same  three  risk  groups.  Our  analysis 
demonstrates  that  it  is  necessary  to 


•<’46  U.S.C.  70105(k)(l). 
*2  46  U.S.C.  70105(k)(3). 


maximize  the  u.se  of  the  TWIG’s  security 
features  where  the  risk  is  highest,  as 
described  more  fully  below  in  Section 
III.G.,  “Risk-Based  Approach  to 
Categorizing  Vessels  and  Facilities.”  We 
also  believe  it  is  necessary  to  carefully 
weigh  the  c(ists  and  benefits  of  TWIG 
reader  requirements  on  the  regulated 
population. 

The  primary  change  in  approach  from 
the  ANPRM  to  this  NPRM  is  regarding 
the  TWIG  reader  rerpiirements  for  the 
different  risk  groups.  Specifically,  this 
NPRM  proposes  TWIC  reader 
requirements  for  Risk  Group  A  only.  For 
Risk  Groups  B  and  G,  this  NPRM 
proposes  to  maintain  the  existing  visual 
TWIG  inspection  requirements  instead 
of  TWIC  reader  requirements.  This 
approach  is  designed  to  target  the  u.se  of 
TWIG  readers  at  the  highe.st  risk  entities 
while  minimizing  the  overall  burden  of 
the  rule.  Proposing  TWIG  reader 
requirements  for  Risk  Group  A  only  in 
this  NPRM  is  indicative  of  our  desire  to 
minimize  highest  risks  first,  but  should 
Dot  be  read  to  foreclose  revised  TWIC 
reader  requirements  in  the  future.  We 
will  continue  to  gather  and  analyze  data 
to  determine  how  the  use  of  TWIC 
readers  might  be  appropriate  for  each 
risk  group.  Any  future  changes  will  be 
made  through  rulemaking  and  the 
fniblic  will  bave  an  opportunity  to 
comment. 

The  Coast  Guard  Authorization  Act  of 
2010  (Pub.  L.  111-281)  (CGAA  2010) 
contains  two  provisions  we  refer  to  into 
this  rulemaking.  First,  Section  809  of 
the  CGAA  2010  authorizes  the  Secretary 
to  exempt  any  credentialed  mariner  who 
is  not  granted  unescorted  acce.s.s  to 
secure  areas  of  a  vessel  from  the 
requirement  to  possess  a  TWlC;.  Second, 
Section  814  of  the  CGAA  2010  allows 
the  Secretary  to  permit  the  use  of 
alternate  biometrics,  such  as  a  retina 
scan,  to  verify  the  identification  of 
individuals  using  TWIG  when  the 
individual’s  fingerprints  are  not  able  to 
be  taken  or  read. 

C.  Risk-Based  Approach  to  Categorizing 
Vessels  and  Facilities 

This  section  describes  the  ANPRM’s 
risk-based  approach  for  evaluating  and 
categorizing  types  of  vessels  and 
facilities  into  risk  groups. 

The  Coast  Guard  assembled  a  panel  of 
maritime  security  subject  matter  experts 
from  the  Coast  Guard  and  TSA  to 
conduct  a  risk-based  analysis  of  MTSA- 
regulated  vessels  and  facilities.  The 
panel  determined  that  the  Analytical 
Hierarchy  Process  (AHP)  would  provide 
an  effective  basis  for  applying  the 
panel’s  judgment  to  weigh  and  apply 
several  key  factors  to  the  assessment  of 
types  of  vessels  and  facilities.  The  AHP 
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is  the  core  methodology  in  the  Expert 
Choice  '*-*  collaborative  decision  support 
tool,  which  was  used  in  the  Coast 
Guard’s  risk-based  analysis.  The  AHP 
was  originally  developed  in  the  1970s 
by  Dr.  Thomas  Saaty,  then  a  professor 
at  the  Wharton  School,  University  of 
Pennsylvania.  The  methodology  has 
since  gained  wide  acceptance  and  is 
used  by  Fortune  500  companies.  Federal 
agencies,  and  MBA  programs  as  a 
structured  technique  for  achieving 
solutions  to  complex  problems.  Federal 
agencies  that  have  used  the  AHP/Expert 
Choice  include  the  National  Institute  of 
Standards  and  Technology,  Department 
of  the  Army,  Department  of  the  Air 
Force,  Bureau  of  Land  Management, 
Bureau  of  Engraving  and  Printing, 
Department  of  Agriculture,  Department 
of  Energy,  Department  of  Housing  and 
Urban  Development,  Department  of 
State,  Defense  Information  .Systems 
Agency,  Department  of  Veterans  Affairs, 
and  the  Federal  Aviation 
Administration. 

The  AHP  provides  a  comprehensive 
and  rational  framewmrk  for  structuring  a 
problem,  representing  and  quantifying 
its  elements,  relating  those  elements  to 
overall  goals,  and  for  evaluating  a  set  of 
alternative  solutions.  The  AHP  has  been 
used  by  government  and  industry  to 
asse.ss  alternatives  and  arrive  at 
solutions  when  faced  problems  that 
present  disparate  criteria  and  factors  to 
consider. 

The  (]oast  Guard’s  panel  of  subject 
matter  experts  identified  68  distinct 
types  of  vessels  and  facilities  based  on 
their  puqrose  or  operational  description. 
The  panel  then  assessed  each  of  the  68 
types  of  ves.sels  and  facilities  using 
three  factors:  (1)  Maximum 
consequences  to  that  vessel  or  facility 
resulting  from  a  terrorist  attack;  (2) 
criticality  to  the  nation’s  health, 
economy,  and  national  security:  and  (3) 
utility  of  the  TWIG  in  reducing  risk. 

For  the  first  factor  (maximum 
consequence  resulting  from  a  terrorist 
attack),  we  used  the  Goast  Guard’s 
Maritime  Security  Risk  Analysis  Model 
(.M.SRAM).  MSRAM  is  a  terrorism  risk- 
analysis  tool  the  Goast  Guard  uses  to 
perform  risk  analysis  on  Gritical 
Infrastructure  and  Key  Resources  (GI/ 
KR)  in  the  maritime  domain,  given  a 
range  of  terrorist  attack  scenarios.  The 
purpose  of  MSRAM  is  to  capture  and 
rank  the  security  risks  facing  different 
types  of  potential  terrorist  targets  (e.g., 
waterfront  facilities,  vessels,  bridges, 
and  other  infrastructure)  spanning  all 
CI/KR  sectors  in  the  nation’s  ports  and 
on  its  waterways. 

Information  about  Expert  Choice  is  available  at 
w’ww.expertchoicc.rnm. 


An  initial  step  in  the  MSRAM  process 
is  to  calculate  the  maximum  potential 
consequence  resulting  from  the  total 
loss  of  a  target,  factoring  in  injury  and 
loss  of  life,  economic  and 
environmental  impact,  symbolic  effect, 
and  national  security  impact.  MSRAM 
then  assesses  risk  for  a  range  of 
scenarios  (each  involving  a  combination 
of  potential  terrorist  target  and  method 
of  attack)  in  terms  of  threat, 
vulnerability,  and  consequence. 

MSRAM  considers  tlie  response 
capability  of  the  owner  or  operator, 
local  first  responders,  and  Federal 
agencies  to  mitigate  the  consequences  of 
an  attack.  MSRAM  also  considers  input 
from  Area  Maritime  Security 
Gommittees  (AMSGs).  *'• 

In  consultation  wdth  representatives 
from  AMSGs  throughout  the  country, 
we  have  compiled  MSRAM  risk 
information  from  Goast  Guard  Sectors 
and  Gaptains  of  the  Fort  (GOTPs)  into  a 
database  that  provides  an  overall 
national  view  of  terrorism  risk  to 
maritime  assets.  For  purposes  of  this 
proposed  rule,  we  focused  on  MSRAM 
data  specific  to  MTSA-regulated  vessels 
and  facilities,  and  used  it  to  address  the 
maximum  consequence  that  would 
occur  from  the  total  loss  of  a  ves.sel  or 
facility  caused  by  a  'FSI  resulting  from 
a  terrorist  attack.  We  averaged  these 
MSRAM  consequences  across  similar 
types  of  vessels  and  facilities  to  develop 
a  standard  risk  for  each  type. 

For  the  second  factor  (criticality  to  the 
nation’s  health,  economy,  and  national 
.security),  we  considered  the  impact  of 
the  total  loss  of  a  ves.sel  or  facility 
beyond  the  immediate  local 
consequences,  taking  into  account  the 
regional  or  national  impacts  on  human 
health,  the  economy,  and  national 
security. 

For  tbe  third  factor  (TWIG  utility),  we 
considered  the  utility  of  the  TWIG 
program  in  reducing  a  vessel  or  facility’s 
vulnerability  to  a  terrorist  attack. 

*  Using  the  AHP,  we  combined  the 
above  three  factors  and  developed  an 
overall  risk  ranking  of  vessels  and 
facilities  by  type.  As  a  first  step  in  this 
process,  the  panel  identified  the  68 
ves.sel  and  facility  types,  and  the  three 
criteria  described  above.  As  a  second 
step,  tbe  panel  considered  different 
approaches  to  assigning  numerical 

^  AMSr.s  are  cominittoe.s  ostablisbed  pursuant  to 
4fi  II..S.C.  70112(a)(2)(A).  AMSC-s  are  composed af 
at  least  seven  members  having  an  interest  in  the 
maritime  security  of  a  sperdfic  geographic  area. 
AMSC  members  may  be  .selected  from  government, 
public  safety,  law  enforcement,  maritime  industrv, 
and  other  port  stalceholders.  AMSCs  assist  in  the 
development,  review,  and  update  of  formal  plans 
that  detail  maritime  security  measures  and 
procedures  for  ports  in  a  specific,  geographic  area. 
See  .33  CFR  part  103. 


valued  weights  to  the  three  factors.  In 
determining  the  final  weights,  the  panel 
chose  the  approach  that  best  reflected 
its  understanding  of  the  maritime 
environment  and  TWIC>  program 
implementation,  the  importance  of 
consequences  in  representing  target 
attractiveness  to  terrorists,  and  the 
panel’s  expert  perspective  of  risk.  The 
actual  numerical  valued  weights 
finalized  by  the  panel  are  SSI.  Finally, 
the  panel  u.sed  the  AHP  math  in  Expert 
Ghoice  to  calculate  the  priority  scores 
for  each  vessel  and  facility  type.  At  the 
end  of  this  process,  types  of  vessels  and 
facilities  with  similar  scores  were 
combined  into  one  of  three  risk  groups. 
For  a  more  detailed  discussion  of  the 
panel’s  methodology,  a  copy  of  the 
panel’s  report,  “Analysis  of 
Transportation  Worker  Identification 
Gredential  (TWIG)  Electronic  Reader 
Requirements  in  the  Maritime  Sector’’  is 
available  for  viewing  in  the  public 
docket  for  this  rulemaking. 

The  ANPRM  then  proposed  different 
TWIG-related  requirements  for  each  risk 
group.  In  determining  the  cutoff  points 
between  risk  groups,  risk  rankings  were 
graphed  to  identify  natural  breaks  that 
occurred  in  the  data.  For  ve.s.sels,  these 
breaks  generally  occurred  where  there 
was  a  change  in  the  hazardous  nature  of 
the  cargo  or  where  the  number  of 
passengers  carried  aboard  a  vessel 
increased.  Similarly,  for  facilities,  these 
breaks  generally  occurred  where  there 
was  a  change  in  the  hazardous  nature  of 
the  materials  stored  or  handled  at  a 
facility,  or  where  the  number  of 
passengers  accessing  a  facility 
increased. 

We  engaged  the  Homeland  Security 
Institute  (HSI)  to  conduct  an 
independent  peer  review  of  the  risk- 
based  analysis  that  formed  the  ba.sis  of 
the  proposals  in  the  ANPRM.  HSI 
conducted  its  peer  review  in  accordance 
wdth  OMB  Memorandum  M-05-03, 
“Lssuance  of  OMB’s  ‘Final  Information 
Quality  Bulletin  for  Peer  Review’’’  (Dec. 
16,  2004)  (OMB  Review  Guidelines). 
The  OMB  Review  Guidelines  establish 
government-wide  guidance  aimed  at 
enhancing  the  practice  of  peer  review  of 
government  science  documents.  Peer 
review  is  designed  to  increase  the 
quality  and  credibility  of  the  scientific 
information  generated  across  the 
Federal  government.  The  OMB  Review 
Guidelines  also  di.scu.ss  the  concept  of  a 
“highly  influential  scientific 
assessment,”  as  one  that  would  have  at 
least  one  of  the  following 
characteristics:  (1)  Potential  impact  of 

OMB  Memorandum  M-f)S-03  is  available  for 
viewing  at  http://u'M'i\'.whitehouse.gov/sites/ 
default/files/omh/memomnda/fx'2005/m05-03.pdf. 
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more  than  $500  million  in  any  year:  (2) 
novel,  controversial,  or  precedent- 
setting;  or  (3)  significant  interagency 
interest.  HSI  advised  that  the  t\vIC 
program  is,  at  a  minimum,  precedent¬ 
setting.  I'herefore,  peer  review  of  the 
('oast  (iuard’s  underlying  analysis 
would  be  considered  at  the  level  of  a 
“highly  influential  scientific 
as.se.ssment.” 

HSI  conducted  its  peer  review  and 
issued  a  final  report  (HSI  Report)  on 
October  21,  2008.  HSI  independently 
reproduced  the  results  based  on  the 
information  provided  in  the  Coast 
Chiard  report,  “Analysis  of 
Transportation  Worker  ldentific;ation 
Credential  (TWIC)  Electronic  Reader 
Requirements  in  the  Maritime  .Sector,” 
and  deemed  the  process  to  be 
technically  sound.  The  HSI  report  al.so 
acknowledged  that  “no  decision-aid 
tools  *  *  *  including  the  AHP,  should 
h(?  considered  to  leacl  to  unassailable 
results.”  A  portion  of  the  HSI  Report 
is  considered  Sensitive  Security 
Information  (SSI)  under  49  CFR  Part  15. 
Therefore,  a  non-SSI  version  of  the  HSI 
Report  is  available  for  viewing  in  the 
public  docket  for  this  rulemaking.  A 
summary  of  the  HSI  Report 
recommendations  is  provided  below  in 
Section  IIl.G.  “H.SI  Report.” 

D.  ANPRM  Proposals 

This  section  provides  a  summary  of 
the  ANPRM’s  proposals  for  TWIC  reader 
requirements  and  other  TWIC-related 
requirements.  Later  parts  of  .Section  III. 
“Background  and  Purpose”  discuss  the 
public  comments  received  on  the 
ANPRM,  as  well  our  responses  to  those 
comments.  For  a  more  detailed 
discu.ssion  of  the  ANPRM’s  proposals, 
please  refer  to  the  ANPRM  at  74  FR 
13360.  We  retain  many  of  the  ANPRM’s 
proposals  in  the  NPRM.  We  delete  or 
modify  a  number  of  the  ANPRM’s 
proposals  in  the  NPRM.  To  avoid  any 
cxmfusion,  if  you  wish  to  focus 
specifically  on  the  proposals  in  the 
NPRM.  please  refer  to  Section  IV. 
“.Section-by-Section  Description  of 
Propo.sed  Rule.” 

1.  Clas.sification  of  Vessels  and  Facilities 
Into  Risk  Groups 

For  vessels  subject  to  33  CFR  part  104, 
the  ANPRM  proposed  the  following  risk 
group  classifications: 

Risk  Group  A 

(1)  Vessels  that  carry  Certain 
Dangerous  Cargoes  (CDC)  in  bulk; 

(2)  Vessels  certificated  to  carry  more 
than  1,000  passengers;  and 


“  .See  HSI  Report,  p.  2. 


(3)  Towing  vessels  engaged  in  lowing 
a  barge  or  barges  subject  to  paragraphs 
(Dor  (2). 

Risk  Group  B 

(1)  Vessels  that  carry  hazardous 
materials  other  than  CDC  in  bulk; 

(2)  Ves.sels  subject  to  46  CFR  ('hapter 
I,  Subchapter  D,  that  carry  any 
flammable  or  combustible  liquid  cargoes 
or  residues; 

(3)  Vessels  certificated  to  carry  500  to 
1,000  passengers:  and 

(4)  Towing  vessels  engaged  in  towing 
a  barge  or  barges  subject  to  paragraphs 

(l).(2),or  (3). 

Risk  Group  (' 

(1)  Vessels  carrying  non-hazardous 
cargoes  that  are  required  to  have  a 
ves.sel  security  plan  (VSP); 

(2)  Ves.sels  certificated  to  carry  less 
than  500  pa.ssengers; 

(3)  Towing  vessels  engaged  in  towing 
a  barge  or  barges  subject  to  paragraphs 

(1)  or  (2); 

(4l  Mobile  Offshore  Drilling  Llnits 
(MODUs):  and 

(5)  Offshore  Supply  Vessels  (O.SVs) 
subject  to  46  CFR  (Chapter  1, 

Subchapters  L  or  1. 

The  risk  group  classifications  in  the 
ANPRM  for  facilities  are  similar  to  those 
for  vessels.  For  facilities  subject  to  33 
CFR  part  105,  the  ANPRM  proposed  the 
following  risk  group  clas.sifications: 

Risk  Group  A 

(1)  Facilities  that  handle  CDC  in  bulk; 

(2)  Facilities  that  receive  vessels 
certificated  to  carry  more  than  1 ,000 
passengers;  and 

(3)  Barge  fleeting  facilities  that  receive 
barges  carrying  CDC'  in  bulk. 

Risk  Group  B 

(1)  Facilities  that  receive  vessels  that 
carry  hazardous  materials  other  than 
CDC  in  bulk: 

(2)  Facilities  that  receive  vessels 
subject  to  46  CFR  Chapter  1,  Subchapter 
D,  that  carry  any  flammable  or 
combustible  liquid  cargoes  or  residues; 

(3)  Facilities  that  receive  vessels 
certificated  to  carry  500  to  1,000 
passengers;  and 

(4)  Facilities  that  receive  towing 
vessels  engaged  in  towing  a  barge  or 
barges  carrying  hazardous  materials 
other  than  CDC  in  bulk,  carrying  crude 
oil,  or  towing  vessels  certificated  to 
carry  500  to  1,000  passengers. 


•*^The  intent  as  used  here  is  to  capture  tho.se  tank 
vessels  that  are  carrying  the  high  flash  point 
p>etroleums.  like  crude  oil,  that  are  not  hazardous 
materials,  whether  inland,  coastal,  or  .seagoing. 


Risk  Group  C 

(1)  Facilities  that  receive  vessels 
carrying  non-hazardous  cargoes  that  are 
required  to  have  a  VSP; 

(2)  Facilities  that  receive  towing 
vessels  engaged  in  towing  a  barge  or 
barges  carrying  non-hazardous  cargoes; 

(3)  Facilities  that  receive  ve.ssel.s 
certificated  to  carry  less  than  500 
passengers. 

The  ANPRM  proposed  to  cla.ssify  all 
(X^S  facilities  subject  to  33  CFR  part  106 
into  Risk  Group  B. 

In  the  ANPRM,  we  contemplated  the 
possibility  that  vessels  and  facilities 
may  move  from  one  risk  group  to 
another,  based  on  the  cargo  handled  or 
carried  at  any  given  time.  In  tho.se 
instances,  the  owner  or  operator  would 
be  expected  to  explain,  in  an  amended 
security  plan,  how  their  regulatory 
compliance  program  would  change  to 
reflect  movement  between  risk  groups, 
with  particular  attention  to  the  security 
measures  to  be  taken  when  moving  from 
a  lower  risk  group  to  a  higher  risk 
group. 

2.  TWIC  Reader  Requirements  for  Risk 
Group  A 

The  ANPRM  proposed  TWIC  reader 
requirements  and  other  TWIC-related 
requirements  for  Risk  Group  A  that 
would  utilize  the  TWlC’s  most 
protective  mea.sures  for  identity 
verification,  card  authentication,  and 
card  validation. 

For  identity  verification,  owners  and 
operators  of  ves.sels  or  facilities  in  Risk 
Ciroup  A  would  be  required  to  either 
match  the  TWIC-holder’s  fingerprint  to 
one  of  the  fingerprint  templates  stored 
in  the  TWIC,  or  match  the  TWIC- 
holder’s  alternate  biometric  (e.g.,  retina 
scan,  hand  geometry,  or  other  biometric) 
to  one  captured  and  stored  in  a  PAC^S. 

A  TWIC  reader  can  work  as  a  stand¬ 
alone  unit,  or  it  can  be  integrated  into 
a  facility’s  PACS.  Either  way,  the  owner 
or  operator  would  be  required  to  use  a 
TWIC  reader  from  the  official  list  of 
TSA-approved  TWIC  readers.  The 
biometric  match  would  need  to  be  made 
using  a  TWIC  reader  and/or  PACS 
before  the  individual  is  granted 
unescorted  access  to  secure  areas. 

When  electronically  matching 
biometrics  within  a  PACS,  an  owner  or 
operator  would  be  permitted  to  use  a 
different  biometric  than  a  fingerprint 
(e.g.,  an  iris  scan  or  hand  geometry), 
stored  in  the  PACS  and  matched  to  the 
biometric  of  the  TWIC-holder.  The 
owner  or  operator  would  be  required  to 
link  their  system  to  the  TWIC  in  such 
a  manner  that  the  PACS  precludes 
access  to  someone  who  does  not  have  a 
TWIC,  or  to  someone  other  than  the 
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individual  to  whom  the  TWIG  has  been 
issued.  This  requirement  means  that  the 
TWIG  would  need  to  be  read  and  the 
stored  biometric  identifier  matched 
against  the  TWIG-holder's  fingerprint  at 
least  once,  when  the  individual’s 
information  is  entered  into  the  PAGS. 
Before  relying  on  the  alternate 
biometric,  it  must  be  verified,  through  a 
one-to-one  fingerprint  match,  that  the 
individual  presenting  the  TWIG  is 
actually  the  person  to  whom  the  TWIG 
was  issued. 

In  the  ANPRM,  we  recognized  that 
while  PIN  verification  could  be  used  to 
enhance  the  accuracy  of  identity 
verification,  this  method  presents 
operational  and  environmental 
challenges.  The  PIN  can  only  be  entered 
when  the  TWIG  is  inserted  into  a 
“contact”  TW'IG  reader,  where  the  TWIG 
is  inserted  into  a  slot  allowing  direct 
contact  between  the  TWIG  reader  and 
the  chip  embedded  in  the  TWIG. 
Gomments  received  in  response  to  the 
TWIG  1  NPRM,  as  well  as 
recommendations  from  the  National 
Maritime  Security  Advisory  Gommittee 
(NMSAG),  emphasized  concerns  Over 
whether  contact  TWIG  readers  would  be 
able  to  withstand  the  harsh  conditions 
often  present  in  a  maritime 
environment.  Additional  concerns  were 
raised  as  to  whether  maritime  workers 
should  be  expected  to  remember  a  6-  to 
8-digit  PIN,  especially  workers  who 
would  not  typically  use  the  PIN  on  a 
regular  basis.  Goncerns  were  also  raised 
over  tbe  operational  delays  as.sociated 
with  a  PIN  requirement.  In  light  of  these 
concerns,  and  taking  into  account  the 
level  of  security  already  provided  via 
the  TWIG’s  other  features,  the  ANPRM 
did  not  propose  a  PIN  requirement  to 
enhance  identity  verification. 

For  card  authentication,  owners  and 
operators  of  vessels  or  facilities  in  Risk 
Group  A  would  be  required  to  use  a 
TWIG  reader  to  screen  individuals 
seeking  access  to  secure  areas.  As  with 
identity  verification,  owners  and 
operators  would  be  permitted  to 
integrate  TWIG  into  a  PAGS,  provided 
that  the  owner  or  operator  completes 
this  integration  before  the  TWIG- 
holder’s  information  is  added  into  the 
PAGS,  and  before  the  TWIG-holder  is 
granted  unescorted  access  to  secure 
areas. 

For  card  validation,  owners  and 
operators  of  vessels  or  facilities  in  Risk 
Group  A  would  be  required  to  use  a 
TWIG  reader  to  check  an  individual’s 
TWIG  against  the  GGL.  An  owner  or 
operator  updates  GGL  information  by 
downloading  the  current  list  onto  the 
TWIG  reader  or  PAGS.  At  MARSEG 
Level  1,  ow'ners  and  operators  would  be 
required  to  update  the  GGL  on  a  weekly 


basis.  At  MARSEG  Levels  2  and  3. 
owners  and  operators  would  be  required  . 
to  update  the  GGL  on  a  daily  basis. 

3.  TWIG  Reader  Requirements  for  Risk 
Group  B 

The  ANPRM  proposed  TWIG  reader 
requirements  and  other  TWIG-related 
requirements  for  Risk  Group  B  that 
would  differ  depending  on  MARSEG 
Level.  At  MARSEG  Levels  2  and  3, 
owners  and  operators  of  vessels  or 
facilities  in  Risk  Group  B  would  be 
required  to  utilize  the  most  protective 
measures  of  the  TWIG  for  identity 
verification,  card  authentication,  and 
card  validation.  Those  requirements  are 
the  same  as  those  described  above  with 
respect  to  Risk  Group  A. 

At  MARSEG  Level  1 ,  owners  and 
operators  would  perform  card 
authentication  and  card  validation  using 
a  TWIG  reader  in  the  same  manner 
required  at  higher  MARSEG  Levels.  At 
MARSEG  Level  1,  however,  owners  and 
operators  would  not  be  required  to  use 
a  TW'IG  reader  to  perform  a  biometric 
match  for  identity  verification,  subject 
to  the  exception  described  below. 

Instead,  owners  and  operators  would  be 
permitted  to  perform  identity 
verification  by  using  the  TWIG  as  a 
visual  identity  badge.  The  exception  to 
this  leniency  at  MARSEG  Level  1  is  that 
on  a  random  basis,  but  at  least  1  day  per 
month,  owners  and  operators  would  be 
required  to  perform- identity  verification 
using  a  TWIG  reader  to  match  the  TWIG- 
holder’s  fingerprint  to  one  stored  in  the 
TWIG. 

The  ANPRM’s  proposed  requirements 
for  Risk  Group  B  were  based  on  a 
determination  that  the  TSI  risk  to  such 
vessels  and  facilities  at  MARSEG  Level 
1  does  not  warrant  a  requirement  to 
perform  routine  biometric  identity 
verification  using  a  TWI(]  reader. 

4.  TWIG  Requirements  for  Risk  Group  G 

The  ANPRM  proposed  TWIG 
requirements  for  Risk  Group  G  that 
would  not  involve  the  use  of  a  TWIG 
reader  at  any  MARSEG  Level.  Instead, 
owners  and  operators  of  vessels  or 
facilities  in  Risk  Group  G  would 
visually  inspect  the  security  features  on 
the  TWIG  for  identity  verification,  card 
authentication,  and  card  validation. 
TW'IG-holders  working  on  vessels  or  at 
facilities  in  Risk  Group  G  would 
periodically  have  their  TWIGs  .scanned 
using  a  TWIG  reader  during  Goast  Guard 
inspections  and  unannounced  spot 
checks. 

The  ANPRM’s  proposed  requirements 
for  Risk  Group  G  were  based  on  our 
determination  that,  given  the  type  of 
commodities  and  small  number  of 
passengers  typical  of  this  risk  group,  it 


is  likely  that  these  vessels  and  facilities 
present  a  less  attractive  target  to 
individuals  who  wish  to  do  harm  than 
ves.sels  and  facilities  in  Risk  Groups  A 
and  B.  Nonetheless,  vessels  and 
facilities  in  Risk  Group  G  still  present 
some  risk  of  being  involved  in  a  TSI.  As 
a  result,  we  determined  that  visual 
in.spection  of  TWlCs  would  be  an 
appropriate  security  measure. 

,5.  Recurring  Unescorted  Access 

The  concept  of  Recurring  Unescorted 
Access  (RUA)  was  first  proposed  in  the 
TWIG  1  NPRM.”*  RUA  was  conceived  as 
a  means  of  providing  flexibility  to  vessel 
owners  and  operators  so  that  the  TWIG 
program  would  provide  them  with  a 
valuable  security  enhancement  without 
unnecessarily  burdening  daily 
operations.  As  initially  propo.sed,  RUA 
would  apply  to  vessels  that  would 
otherwise  be  required  to  use  TWIG 
readers.  RUA  would  allow  the  owners 
and  operators  of  such  vessels  to  grant 
certain  TWIG-holders  the  privilege  of 
entering  secure  areas  on  a  repetitive 
basis  without  having  their  TWIGs 
electronically  scanned  by  a  TWIG  reader 
each  time,  provided,  that  certain 
preconditions  had  been  met. 

The  TWIG  1  NPRM  cited  two  factors 
on  which  the  decision  to  grant  RUA 
privileges  should  be  based;  (1)  The 
relationship  of  the  individual  to  the 
vessel,  or  how  well  “known”  the 
individual  is;  and  (2)  the  individual’s 
need  to  have  frequent  and  unimpeded 
access  to  the  vessel.  We  assumed  that 
the  crew  of  most  ve.ssels  would  consist 
of  a  relatively  small  number  of 
individuals  who  would  quickly  become 
familiar  enough  with  one  another  and 
readily  distinguish  each  other  from  non¬ 
crewmembers.  Accordingly,  on  such 
vessels,  there  would  be  no  added  benefit 
from  repeated  biometric  identity 
verification  using  a  TWIG  reader. 

Although  RUA  would  exempt  certain 
individuals  from  having  their  TWIGs 
routinely  scanned  by  a  TWIG  reader, 
these  individuals  would  still  need  to 
present  a  TWIG  for  visual  inspection. 
Additionally,  prior  to  granting  RUA 
privileges  to  a  TWIG-holder,  the  ves.sel 
owner  or  operator  would  be  required, 
among  other  things,  to  perform  a  onti- 
time  scan  of  the  individual’s  TWIG 
using  a  TWIG  reader  for  initial  identity 
verification,  card  authentication,  and 
card  validity. 

In  addition  to  proposing  RUA  for 
ve.ssels,  the  ANPRM  also  proposed  RUA 
for  facilities.  Thus,  owners  and 
operators  of  vessels  or  facilities  could 
grant  RUA  privileges  to  a  number  of 
individuals  per  vessel  or  facility. 


See  71  FR  294111-29411. 
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Owners  and  operators  would  be 
required  to  explain  their  RUA 
procedures  in  an  amended  security 
plan. 

As  proposed  in  the  ANPRM  and  based 
on  a  recommendation  from  the  Towing 
Safety  Advisory'  Committee  (TSAC), 

RUA  could  be  granted  to  a  maximum  of 
14  individual  TWIC-holders  per  vessel 
or  facility.  TSAC’s  rationale  for 
establishing  14  as  the  maximum  cut  off 
for  requiring  TWIG  readers  on  vessels  is 
that  these  vessels  have  a  reduced 
vulnerability  becau.se  the  individuals 
are  all  “known”  to  one  another.  The 
number  was  developed  by  taking  into 
account  the  fact  that  for  a  small  vessel, 
such  as  a  towing  vessel  or  offshore 
supply  ve.ssel,  the  crew  would  typically 
include  up  to  one  Master,  one  Chief 
Engineer,  and  three  four-person  crews 
who  rotate  through  watch  shifts. 

6.  TWIC  Reader  Approval,  Calibration, 
and  Compliance 

In  the  ANPRM,  we  considered  the 
possibility  that  some  owners  and 
operators  may  wish  to  incorporate  TWIC 
reader  requirements  into  an  exi.sting 
PACS.  In  those  situations,  the  ANPRM 
proposed  to  require  owners-and 
operators  to  follow  the  standard/ 
specification  to  he  developed  from  the 
results  of  the  TWIC  Pilot. 

The  ANPRM  stated  that  we  were 
considering  alternatives  for  how  to 
ensure  that  TWIC  readers  are 
maintained  in  proper  working  order. 

The  existing  provisions  in  33  CFR 
104.23.5,  104.260,  105.225,  105.250, 
106.230.  and  106.255  would  require 
TWIC  readers  to  be  inspected,  tested, 
calibrated,  and  maintained  in 
accordance  with  the  manufacturers' 
recommendations,  and  that  records  of 
those  actions  be  maintained  as  well.  The 
ANPRM  requested  comments  on 
whether  TWIC  readers  should  be  subject 
to  additional  Coast  Guard  inspections  or 
third-party  audits. 

7.  Security  Plan  Amendment 

The  ANPRM  proposed  a  requirement 
on  owners  and  operators  to  amend  their 
security  plans  to  include  TWIC 
requirements  within  6  months  of 
promulgation  of  a  TWIC  reader  final 
rule.  In  the  ANPRM,  we  indicated  that 
we  would  consider  re-evaluating  this 
deadline,  and  we  sought  public 
comment  on  how  long  owners  and 
operators  should  have  to  amend  security 
plans  to  incorporate  TWIC  reader 
requirements.  Security  plan 
amendments  would  need  to  detail  how 
the  owner  or  operator  would  implement 
TWIC  requirements,  including  those 
promulgated  in  the  TWIG  1  Final  Rule, 


and  TWIC  reader  requirements,  if 
applicable. 

The  ANPRM  mentioned  that  we 
would  consider  additional  security  plan 
provisions  that  require  the  owner  or 
operator  to  discuss  procedures  for 
handling  TWIC-holders  with  poor 
quality  or  no  fingerprints,  as  well  as 
'PWIC-holders  who  are  otherwise  unable 
to  match  a  live  fingerprint  to  one  of  the 
templates  stored  in  the  card.  The 
ANPRM  also  mentioned  that  we  were 
considering  a  requirement  on  owners 
and  operators  using  a  separate  PACS  to 
explain  how  they  will  protect  personal 
identity  information. 

The  ANPRM  articulated  our  position 
that  requests  for  waivers,  alternatives, 
and  equivalents  would  need  to  comply 
with  existing  regulatory  requirements 
found  in  33  CFR  101.120,  101.130, 
104.130,  104.135,  105.130,  105.135, 
106.125,  and  106.1.30. 

In  the  ANPRM,  we  stated  our  intent 
to  not  amend  33  CFR  101.120  regarding 
Alternative  Security  Programs  (ASPs). 
Instead,  we  would  exercise  our  existing 
authority,  found  in  33  CFR 
101.120(d)(l)(ii),  to  require  tho.se 
organizations  that  have  approved  ASPs 
to  amend  them  to  incorporate  the  TWIC 
requirements.  Please  see  Section  IV.C. 
below  for  a  di.scussion  on  our  decision 
to  eliminate  this  proposal  from  the 
NPRM. 

An  ASP  is  a  third-party  or  industry 
organization-developed  .standard  that 
the  Coast  Guard  has  determined 
provides  an  equivalent  level  of  security 
to  that  established  by  33  (]FR  parts  104 
or  105.  MTSA-regulated  facilities  that 
are  members  in  good  .standing  of  trade 
organizations  or  industry  groups  may 
operate  under  an  ASP.  instead  of  an 
FSP,  submitted  by  the  trade 
organization  or  industry  and  approved 
by  the  Coast  Guard. The  Coast  Guard 
permits  use  of  ASPs  to  tailor  Coast 
Guard  security  requirements  to  diverse 
industries  within  the  maritime 
community.  ASPs  allow  owners  and 
operators  to  participate  in  a 
development  process  with  other 
industry  groups,  associations,  or 
organizations,  and  to  coordinate  their 
compliance  with  Coast  Guard  security 
rules  and  other  rules  already 
implemented.'*"  Practically,  ASPs  are 
written  to  address  a  group  of  owners 
and  operators  based  on  a  business 
model.  Thus,  a  security  standard  for  the 
small  passenger  industry  will  be 
different  from  the  industry  standard  for 
container  vessels,  simply  based  on  the 
differences  in  their  respective 


33  CFR  101.125. 

See  68  FR  60449.  604.54,  and  60532  (Ottoter 
22.  2003). 


vulnerabilities  and  associated  TSI 
con.sequence.  In  effect,  ASPs  allow  the 
end-users  to  implement  an  existing 
security  program  as  an  alternative  to 
creating  an  individual  vessel-  or  facility- 
specific  security  plan.  ASPs  also  lessen 
the  numbers  of  security  plans  that  must 
be  reviewed  and  approved  by  the  Coast 
Guard.  Currently,  there  are  11  approved 
ASPs. 

8.  Recordkeeping 

The  ANPRM  proposed  to  require 
owners  and  operators  to  maintain,  for  a 
period  of  2  years,  records  captured  by 
TWIC  readers  on  each  scan.  Under  the 
ANPRM,  owners  and  operators  would 
also  maintain,  fore  period  of  2  years, 
records  on  individuals  to  whom  RUA 
was  granted.  Finally,  the  ANPRM 
indicated  that  we  would  consider 
whether  to  require  owners  and  operators 
to  maintain  a  record  to  demonstrate  that 
they  have  completed  required  card 
validity  checks. 

9.  Additional  Persons  Required  To 
Obtain  TWICs 

MTSA  requires  the  Secretary  to  issue 
TWK^s  to  certain  individuals  unless  the 
Secretary  determines  that  an  individual 
poses  a  security  risk  warranting  denial 
of  the  card.'**  Section  70105(b)(2)  of 
Title  46  U.S.C.  lists  the  categories  of 
individuals  to  whom  this  requirement 
applies. 

We  published  the  ANPRM  prior  the 
enactment  of  the  CGAA  2010.  At  the  , 
time  we  published  the  ANPRM,  the  list 
of  individuals  to  whom  the  Secretary 
was  required  to  issue  a  TWIC  included: 
(1)  An  individual  allowed  unescorted 
access  to  secure  areas  of  a  MTSA- 
regulated  vessel  or  facility:  (2)  an 
individual  issued  a  license,  certificate  of 
registry,  or  merchant  mariners 
document:  (3)  a  ves.sel  pilot:  (4)  an 
individual  engaged  on  a  towing  vessel 
that  pushes,  pulls,  or  hauls  alongside  a 
tank  vessel:  (5)  an  individual  with 
access  to  SSI:  (6)  other  individuals 
engaged  in  port  security  activities:  and 
(7)  other  individuals  as  determined 
appropriate  by  the  Secretary.'*^ 

The  Coast  Guard  implementing 
regulations  in  33  CFR  101.514(a)  require 
individuals  to  obtain  a  TWIC  as  a  pre¬ 
condition  to  gaining  unescorted  access 
to  secure  areas  of  MTSA-regulated 
vessels  and  facilities.  For  purposes  of 
Coast  Guard  regulation  of  these  vessels 
and  facilities,  we  believe  that  the 
language  in  33  CFR  101.514(a) 
adequately  covers  the  individuals 
required  to  obtain  a  TWIC.  Nonetheless, 
at  the  time  we  published  the  ANPRM, 


«'46  U.S.C.  70105(b)(1). 
♦2  46  u  s  e.  70105(b)(2). 
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we  were  aw'aro  of  a  potential  gap 
between  MTSA  and  our  regulations. 
Specifically,  there  may  be  some  vessel 
pilots  who  do  not  hold  P’edoral  licenses, 
and  there  may  bn  some  individuals  who 
are  not  credentialed  mariners  engaged 
on  tow'ing  vessels  that  are  not  MTSA- 
regulated.  Therefore,  to  avoid  any 
possible  gaps  between  MTSA  and  our 
regulations,  we  included  a  proposal  in 
the  ANPRM  to  explicitly  include  these 
individuals  in  the  regulatory 
requirement  to  obtain  a  TWIG. 

.Subsequent  legislation  has  caused  us 
to  eliminate  part  of  this  proposal  from 
this  NPRM.  .Section  809  of  the  GGAA 
2010  changed  the  applicability  of  46 
U..S.C.  70105(b)(2)(B)  and  (D)  .so  that  the 
.Secretary  is  now'  required  to  issue  a 
TWKi  to  credentialed  mariners  and 
those  engaged  on  towing  vessels  only  if 
these  individuals  are  allow'ed 
unescorted  access  to  a  .secure  area  of  a  ' 
MTSA-regulated  vessel.  .Section  809  has 
eliminatfid  the  gap  with  respect  to 
mariners  on  towing  ves.sels.  Mariners 
who  are  allowed  une.scorted  access  to 
MTSA-regulated  vessels  are  already 
covered  in  the  existing  regidatory 
reijuirement  to  obtain  a  TWIG.  We  no 
longer  need  to  add  a  provision  requiring 
mariners  working  on  ve.ssel.s  that  are  not 
M'l'SA-regulated  to  obtain  a  TW!(]. 

While  there  may  be  some  vessel  pilots 
that  do  not  hold  Federal  licen.ses.  we 
have  not  determined  whether  there  is  a 
population  of  State-licensed  vessel 
pilots  that  are  not  otherwise  required  to 
obtain  a  TWIG  ()ecause  they  access 
secure  areas  of  MTSA-regulated  vessels. 
We  seek  public  comment  on  this  subject 
and  whether  a  specific  provision  to 
include  them  in  the  regulatory 
r(*quirement  to  obtain  a  TWIG  is 
neces.sary.  If  there  is  a  population  of 
State-licensed  vessel  pilots  not  covered 
under  the  current  regulatory 
requirement  to  obtain  a  TWIG,  we 
intend  to  revise  33  GFR  101.514  to  cover 
that  population.  Please  see  Section  IV.G. 
below  for  further  discu.s.sion  on  our 
decision  to  eliminate  or  modify  this 
proposal  in  this  NPRM. 

E.  Public  Comments  Received  in 
Response  to  the  ANPRM  and  Public 
Meeting 

This  section  provides  a  detailed 
discussion  of  the  public  comments 
rec;eived  during  the  ANPRM’s  comment 
period  and  public  meeting.  This  .section 
also  provides  our  respon.ses  to  those 
comments. 

We  received  approximately  100 
comment  letters  in  response  to  the 
ANPRM.  In  addition,  w'e  hosted  a  public 
meeting  in  Arlington,  Virginia  on  May 
6,  2009,  to  provide  another  forum  for 
obtaining  public  feedback  on  the 


ANPRM. Gomments  received  at  the 
public  meeting  aligned  into 
approximately  20  categories.  Gopies  of 
the  public  meeting  sign-in  sheets, 
written  comments  received,  and  a 
transcript  of  the  public  meeting,  are 
available  for  view'ing  in  the  public 
docket  for  this  rulemaking. 

Gommenters  represented  a  wide  range 
of  individuals  and  entities,  including: 
f'edcral,  .State,  and  local  government 
officials:  port  authorities; 
representatives  of  affected  industries, 
such  as  maritime,  trucking,  rail, 

.security,  port,  and  other  facilities; 
professional/trade  associations:  labor 
unions;  and  private  citizens.  The 
comments  received  from  these  parties 
helped  to  inform  the  proposals  in  this 
NPRM. 

1.  General  (Comments 

Numerous  commenters  supported  the 
ANPRM’s  general  approach  to  TWKi 
reader  requirements  and  other  TWIG- 
related  requirements.  Many  recognized 
the  potential  value  of  the  TWIG  program 
to  enhance  transportation  .security  in 
general,  and  maritime  security  in 
particular.  Several  commenters 
commended  us  for  first  publishing  an 
ANPRM  to  solicit  public  input  on  a 
preliminary  .set  of  proposals  before 
publishing  an  NPRM. 

.Several  commenters  cautioned  ns  to 
implement  TWIG  reader  requirements  in 
a  manner  that  does  not  unnece.ssarily 
burden  affected  industries.  We  believe 
the  requirements  proposed  in  this 
NPRM  achieve  that  goal.  Section  V. 
“Regulatory  Analysis”  below  provides  a 
detailed  discussion  of  the  benefits  and 
burdens  as.sociated  with  this  proposed 
rule. 

One  conunenter  suggested  that  the 
NPRM  should  clarify  w'hich  provisions 
specifically  apply  to  ve.s.sels,  and  which 
apply  to  facilities.  .Similarly,  two 
commenters  suggested  that  we  consider 
proposing  .separate  sets  of  regulations 
for  vessels  and  facilities. 

Our  propo.sals  in  this  NPRM  clearly 
distinguish  between  vessels  and 
facilities.  To  clarify,  33  GFR  part  101 
sets  forth  general  maritime  security 
regulations,  33  Gk’R  part  104  sets  forth 
maritime  security  regulations  specific  to 
vessels,  33  GFR  part  J05  sets  forth 
maritime  security  regulations  specific  to 
facilities,  and  33  GFR  part  106  sets  forth 
maritime  security  regulations  specific  to 
OGS  facilities.  As  described  in  greater 
detail  below  in  Section  IV.,  this  NPRM 
proposes  to  add  or  amend  relevant 


■*' Tran.sportation  Workor  Idnntifiration 
Crodontial  ('I'VVK'.) — Reader  Requirements,  74  FR 
17444  (Apr.  15,  2009)  to  view  the  notice  of  public 
meeting:  request  for  comments. 


provisions  in  each  of  thest;  parts.  Please 
refer  to  Table  E.S-1  in  the  Executive 
.Summary  for  a  ftreakdown  of  the  NPRM 
proposals  by  vessel,  facility,  and  OGS 
facility. 

.Several  commenters  exfiressed 
general  concerns  about  TWIG  reader 
requirements.  Some  opposed  any 
requirement  to  u.se  TWIG  readers,  citing 
financial  burdens  and  operational 
complications  they  believe  would  result 
from  such  requirements.  Others 
highlighted  differences  between 
different  types  of  ves.sels,  and  suggested 
that  TWIG  readers  may  not  necessarily 
enhance  security  in  each  ca.se. 
Gommenters  also  raised  concerns  about 
increased  traffic  and  other  operational 
challenges  associated  with  TWIG  reader 
requirements. 

As  di.scussed  more  fully  below  in 
Sections  IV.  and  V.,  this  NPRM  does  not 
propose  TWIG  reader  requirements  for 
Risk  Group  B.  This  decision  was  based, 
in  part,  on  comments  received  in 
'response  to  the  .ANPRM.  Many  of  the 
comments  opposing  TWIG  reader 
requirements  represented  the  intere.sts 
of  owners  and  operators  of  vessels  or 
facilities  as.signed  to  Risk  Group  B.  We 
have  estimated  I  he  annualized  cost  of 
the  TWIG  reader  requirements  on 
vessels  and  facilities  in  Risk  Group  A  at 
$26.5  million,  at  a  7  percent  discount 
rate.  Had  we  proposed  TWIG  reader 
requirements  to  also  include  Risk  Group 
B  facilities,  the  annualized  co.st  would 
increase  to  $141.2  million,  at  a  7  percent 
di.scount  rate.  Moreover,  including  Risk 
Group  B  in  the  TWIG  reader 
■  requirements  would  not  only  increase 
the  annualized  cost,  but  the  average 
consequence  figure  (the  monetized  costs 
of  fatalities  and  injuries  resulting  from 
a  TSl)  would  drop  by  more  than  one- 
third.  While  this  does  not  mean  that 
there  should  be  no  TWIG  reader 
requirements  for  Risk  Group  B,  we 
believe  this, analysis  supports  our 
phased  approach  for  requiring  TWIG 
readers  first  for  Risk  Group  A.  We  also 
wish  to  emphasize  the  utility  of  TWIG 
in  enhancing  .security  even  w'hen  not 
used  in  conjunction  with  TWIG  readers. 
Before  mariners  and  other  individuTils 
were  required  to  obtain  a  TWIG,  they 
could  access  secure  areas  of  MTSA- 
regulated  vessels  and  facilities  after 
presenting  a  State-issued  driver's 
license  or  any  number  of  other 
government-issued  identification  cards. 
This  patchwork  system  of  valid 
credentials  required  .security  personnel 
to  become  familiar  with  the  appearance 
and  security  features  of  every  type  of 
acceptable  credential.  Moreover,  since 
some  government-issued  credentials  are 
used  for  purposes  other  than  security, 
applicants  are  not  necessarily  screened 
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from  a  security  threat  perspective. 
Additionally,  the  eligibility  criteria  for 
some  government-issued  credentials  do 
not  preclude  issuance  to  an  individual 
with  a  felony  criminal  record. 

The  TVVIC  program  mitigates  the 
above  shortcomings.  Since  April  15, 

2009,  TVVIC  has  been  the  single 
credential  used  throughout  the  maritime 
sector.  Accordingly,  security  personnel 
only  need  to  become  familiar  with  the 
appearance  and  security  features  of  one 
credential.  Moreover,  unlike  other 
government-issued  credentials.  TVVIC  is 
specifically  designed  for  transportation 
security.  Its  purpose  is  to  ensure  a 
vetted  maritime  workforce  by 
establishing  security-related  eligibility 
criteria,  and  by  requiring  each  TVVIC- 
holder  to  undergo  T.SA’s  security  threat 
assessment  as  part  of  the  process  of 
applying  for  and  obtaining  a  TVVIC. 

We  will  continue  to  analyze  risk  data 
and  reas.sess  the  need  to  modify  or  add 
TVVIC  reader  requirements  in  the  future. 
We  believe  that  this  approach  should 
alleviate  the  concerns  raised  by  these 
commenters. 

2.  Statutory  Authority 

A  number  of  commenters  emphasized 
that  the  Secretary’s  authority  to  require 
TVVIC  readers  on  vessels  is 
discretionary,  and  not  mandated  by 
MTSA.  We  agree  with  this  comment. 

One  c:ommenter  requested 
clarification  that  if  vessels  in  lower  risk 
groups  have  not  been  determined  by  the 
•Secretary  to  be  at  risk  of  a  TSl,  the  SAFE 
Port  Act  prohibits  TWIC  reader 
requirements  for  such  vessels.  We 
disagree  with  this  comment.  The 
relevant  portion  of  the  SAFE  Port  Act 
provides:  “The  Secretary  may  not 
require  the  placement  of  an  electronic 
reader  for  transportation  security  t:ards 
on  a  vessel  unless:  (1)  The  vessel  has 
more  individuals  on  the  crew  that  are 
required  to  have  a  transportation 
security  card  than  the  number  the 
Secretary  determines,  by  regulation 
issued  under  subsection  (k)(3),  warrants 
such  a  reader;  or  (2)  the  Secretary 
determines  that  the  vessel  is  at  risk  of 
a  severe  TSI.”  Under  the  SAFE  Port 
Act,  the  Secretary  could  require  vessels 
in  lower  risk  groups  to  use  TWIC 
readers  if  their  crew  size  exceeds  the 
minimum  threshold,  in  this  rule 
proposed  as  14  individuals,  established 
by  regulation.  While  this  NPRM  does 
not  propose  TWIC  reader  requirements 
for  Risk  Groups  B  or  C,  the  Coast  Guard 
is  not  prohibited  from  doing  so  under 
the  SAFE  Port  Act. 

One  commenter  noted  that  certain 
proposals  in  the  ANPRM  would  apply 
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to  facilities  that  receive  tow'ing  vessels 
engaged  in  towdng  a  barge  or  barges 
carrying  non-hazardous  cargoes, 
facilities  that  receive  ves.sels  subject  to 
46  CFR  Chapter  1,  Subchapter  U,  that 
carry  any  flammable  or  combustible 
liquid  cargoes  or  residue,  and  facilities 
that  receive  vessels  not  transferring 
cargo.  The  commenter  suggested  that 
the.se  facilities  are  not  covered  by 
MTSA,  and  therefore,  should  not  be 
subject  to  TVVIC  reader  requirements. 

We  disagree  w'ith  the  suggestion  that 
these  facilities  are  not  covered  by 
MTSA.  MTSA  broadly  defines  the  term 
“facility”  to  mean  "any  structure  or 
facility  of  any  kind  located  in,  on, 
under,  or  adjacent  to  any  waters  subject 
to  the  jurisdiction  of  the  United 
States.” MTSA  requires  facility 
security  plans  (FSPs)  for  “facilities  that 
the  Secretary  believes  may  be  involved 
in  a  transportation  security 
incident*  *  *.”'*^’ MTSA  does  not 
prohibit  us  from  placing  TWIC 
requirements  on  such  facilities. 

.3.  Risk-Based  Approach 
a.  General 

We  received  a  broad  range  of 
comments  with  respect  to  the  ANPRM ’s 
risk-ba.sed  approach  to  classifying 
MTSA-regulated  vessels  and  facilities. 
Many  commenters  expressed  support 
for  the  ANPRM’s  risk-based  approach.  A 
number  of  commenters  expressed 
support  for  a  risk-based  approach,  but 
cited  general  re.servations  on  the  w^ay 
such  an  approach  was  proposed  in  the 
ANPRM.  Other  commenters  expressed 
opposition  to  the  ANPRM’s  risk-based 
approach. 

One  argument  cited  by  commenters 
opposing  the  ANPRM’s  risk-based 
approach  is  that  vessels  have  already 
been  divided  into  risk  groups  by  MTSA 
with  respect  to  security  plan 
requirements,  and  by  the  Port  Security 
Grant  program.  These  commenters 
argued  that  to  introduce  another  risk- 
based  classification  matrix  would  create 
too  much  complexity  for  affec:ted 
industries.  A  larger  group  of 
commenters  took  the  opposite  view, 
however,  arguing  that  the  ANPRM’s 
matrix  should  be  ba.sed  on  additional 
variables,  such  as:  Risk-reduction 
measures  vessels  aad  facilities  have 
already  implemented;,^ze  and  type  of 
vessel;  port  traffic  volume;  port  location; 
port-wide  risk;  type,  volume,  and 
frequency  of  carrying  or  handling  high- 
risk  cargoes;  characteristics  of  container 
cargoes  and  facilities;  number  of  TWIC- 
holders  w'ith  access  to  a  vessel  or 
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facility;  scenarios  other  than  M.SRAM’s 
“total  destruc;tion”  scenario;  compliance 
costs;  and  other  industry-specific 
considerations. 

After  considering  these  wide-ranging 
comments  that  fell  on  both  sides  of  the 
issue,  we  continue  to  believe  that  the 
risk-based  approach  set  forth  in  the 
ANPRM  appropriately  categorizes  types 
of  ve.ssels  and  facilities  ba.sed  on  their 
risk  of  being  involved  in  a  TSI,  w'ithout 
creating  an  overly  complex 
categorization  system.  Other  existing 
risk-based  categorization  matrices  are 
not  tailored  to  TWIC  requirements  like 
the  AHP/MSRAM  approach  described 
above.  Additionally,  as  discussed  more 
fully  below  in  section  Ill.G.,  “HSI 
Report,”  HSI  conducted  a  generally 
favorable  independent  peer  review  of 
the  risk-based  approach  that  formed  the 
basis  of  the  ANPRM’s  proposals. 

Several  commenters  requested  that 
the  Coast  Guard  establish  an  appeals 
process  whereby  owners  and  operators 
could  petition  to  have  an  assigned  risk¬ 
ranking  reviewed  and  lowered  ba.sed  on 
unique  circumstances.  We  wi.sh  to 
clarify  that  an  appeals  process  already 
exists  for  those  directly  affected  by  a 
decision  or  action  taken  pursuant  to  the 
Coast  Guard’s  maritime  .security 
regulations."*^  Thus,  owners  and 
operators  would  be  able  to  appeal  a  risk¬ 
ranking  under  the  existing  procedures. 
The  establishment  of  a  separate  appeals 
process  for  petitioning  TWIC-related 
risk-rankings  is  not  necessary. 

Other  commenters  suggested  that 
COTPs  should  assign  risk  ratings  to  each 
vessel  and  facility  on  a  ca.se-by-case 
basis.  We  disagree  with  this  approach 
because  it  is  less  predictable  than  a  clear 
regulatory  standard,  and  could  lead  to 
different  standards  being  applied  to 
similar  vessels  or  facilities  depending 
on  their  location. 

b.  MSRAM 

Several  commenters  addressed  the 
use  of  MSRAM  as  part  of  the  ANPRM’s 
risk-based  approach.  Some  sugge.sted 
that  MSRAM  .should  be  updated  to  take 
into  account  risk-mitigation  measures 
that  industry  has  implemented  since 
2005.  We  will  continue  to  update  the 
MSRAM  data,  but  we  believe  the  data 
that  informed  the  ANPRM  provides  an 
accurate  basis  for  the  regulatory 
proposals  in  this  NPRM. 

Other  commenters  requested 
additional  information  about  MSRAM 
in  order  for  them  to  comment  on  its 
utility  in  developing  a  risk-based 
classification  system.  In  response,  we 
emphasize  that  the  ANPRM  and  this 
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preamble  set  forth  the  general  principles 
that  underlie  MSRAM  as  a  risk-analysis 
tool.  The  AHP/MSRAM  process 
generates  risk  scores  for  facility  and 
vessel  types.  These  scores  are  based  on 
factors  related  to  TSI  consequence. 

Since  this  information  is  designated  as 
SSI.  the  publii:ation  of  more  specific 
MSRAM  data  is  prohibited  under  49 
CFR  Part  1.5. 

c.  Movement  Between  Risk  Groups 

Several  commenters  agreed  with  the 
ANPRM’s  proposal  to  permit  movement 
between  risk  groups  by  vessels  and 
facilities  that  handle  or  carry  dangerous 
cargoes  only  on  a  limited  basis.  Several 
other  commenters  took  the  opposite 
view,  arguing  that  movement  between 
risk  groups  would  create  a  burdensome 
and  confusing  set  of  requirements,  and 
would  also  introduce  unfair  economic 
incentives  in  favor  of  facilities  in  low'er 
risk  groups. 

We  continue  to  favor  a  flexible 
approach  that  allows  for  the  option  of 
ves.sels  and  facilities  to  move  between 
risk  groups  based  on  the  cargo  handled 
or  carried  at  a  given  time.  This  would 
ensure  appropriate  utilization  of  TWIG 
readers  when  dangerous  cargoes  are 
present,  without  imposing  undue 
burdens  when  dangerous  cargoes  are 
not.  Owners  and  operators  who  do  not 
wish  to  take  advantage  of  this  flexibility 
w'ould  not  be  required  to  do  so.  Owners 
and  operators  who  wish  to  take 
advantage  of  this  flexibility  would  be 
expected  to  explain,  in  an  amended 
.security  plan,  bow  changes  at  their 
vessel  or  facility  qualify  for  a  higher  or 
lower  risk  group  and  address  the  change 
in  risk. 

A  number  of  commenters  suggested 
alternatives  to  the  ANPRM’s  approach 
with  respect  to  movement  between  risk 
groups.  Several  argued  in  favor  of  a 
uniform  set  of  TWIG  requirements 
applicable  to  all  ves.sels  and  facilities, 
which  would  obviate  the  need  for 
regulatory  provisions  dealing  with 
movement  between  risk  groups.  Two 
commenters  suggested  that  facilities  in 
Risk  Group  C  should  always  retain  their 
classification  in  that  group,  regardless  of 
whether  they  handle  dangerous  cargoes 
on  an  infrequent  basis. 

We  do  not  believe  that  a  “one  size  fits 
all”  approach  to  TWIG  requirements  is 
efficient  or  effective.  Instead,  we  favor  a 
more  targeted  approach  that  requires 
TWIG  readers  for  vessels  and  facilities 
deemed  higher  risk,  and  requires  less 
stringent  TWIG  requirements  for  vessels 
and  facilities  not  deemed  higher  risk. 

We  also  generally  disagree  with  an 
approach  that  would  permit  a  vessel  or 
facility  to  comply  with  the  requirements 
of  a  lower  risk  group  while  handling  or 


carrying  cargoes  that  would  otherwise 
trigger  the  TWIG  rejquirements  of  a 
higher  risk  group.  Therefore,  this  NPRM 
proposes  to  give  the  option  for  ve.ssels 
and  facilities  to  move  betw'een  risk 
groups  based  on  the  cargo  handled  or 
carried  at  a  given  time. 

Two  commenters  suggested  that 
facilities  in  Risk  Group  C  should  be 
permitted  to  appeal  to  the  GOTP  for  a 
special  operating  designation  to  cover 
their  infrequent  handling  of  dangerous 
c:argoes.  We  reiterate  that  an  owner  or 
operator  may  apply  for  a  waiver  of  any 
requirement  the  owner  or  operator 
considers  unnece.s.sary,  as  provided  in 
.3.3  GFR  104.130,  105.130,  and  106.125. 
We  also  w'ish  to  note  that  if  such  a 
waiver  is  granted,  an  owner  or  operator 
is  not  required  to  update  their  security 
plan  after  approval  of  the  waiver. 

Three  commenters  requested 
clarification  of  the  proposed  TWIG 
requirements  in  scenarios  where  a 
vessel  assigned  to  a  higher  risk  group 
calls  on  a  facility  assigned  to  a  lower 
risk  group.  One  commenter  suggested 
that,  in  such  cases,  we  .should  allow 
time  for  TWIG  infrastructures  to  be 
updated. 

We  wish  to  clarify  that,  according  to 
our  risk-based  approach,  facilities  are 
classified  by  the  types  of  commodities 
they  handle  and  the  types  of  vessels 
they  receive.  Thus,  a  facility  that 
receives  Risk  Group  A  vessels  would  be 
categorized  as  a  Risk  Group  A  facility. 
We  request  additional  comments  on 
specific  scenarios  that  might  warrant 
further  consideration  of  potential 
regulatory  requirements  to  address  the 
interaction  of  vessels  and  facilities  in 
different  risk  groups. 

Some  commenters  suggested  that  the 
regulations  should  provide  for  multiple 
risk  group  assignments  within  one 
facility  for  situations  where  one  portion 
of  the  facility  handles  dangerous 
cargoes,  while  another  portion  does  not. 
We  are  considering  granting  this 
request.  If  we  grant  this  request,  we 
expect  the  regulations  to  reflect  that 
plans  for  multiple  risk  group 
assignments  within  a  facility  would  be 
reviewed  on  a  case-by-case  basis  and 
subject  to  GOTP  approval.  We  request 
additional  comments  from  the  public 
that  specifically  describe  how  multiple 
risk  group  assignments  might  apply  to 
their  facilities.  We  note  that  in  the  TWIG 
1  Final  Rule,  we  provided  facilities  with 
greater  flexibility  by  revising  .33  GFR 
105.115  to  allow  owners  and  operators 
to  redefine  their  “secure  area”  as  only 
that  portion  of  their  access  control  area 
that  is  directly  related  to  maritime 
transportation.  We  seek  comments  from 
the  public  on  whether  the  additional 
flexibility  of  being  able  to  further 


modify  a  facility’s  footprint  by  a.ssigning 
different  portions  of  the  facility  to 
different  risk  groups  is  necessary  or 
appropriate. 

d.  MARSEG  Levels 

Several  commenters  agreed  in 
principle  with  the  ANPRM’s  approach 
of  imposing  enhanced  TWIG 
requirements  at  higher  MARSEG  Levels, 
but  que.stioned  why  there  was  little 
difference  between  the  ANPRM’s  TWIG 
reader  requirements  for  Risk  Groups  A 
and  B  at  different  MARSEG  Levels. 

These  commenters  suggested  alternative 
approaches,  all  of  which  were  variations 
on  the  theme  that  TWIG  reader 
requirements  should  become  more 
stringent  as  MARSEG  Levels  are 
elevated.  Other  commenters  disagreed 
with  the  ANPRM’s  approach,  but 
propo.sed  stricter  requirements, 
suggesting  that  all  MTSA-regulated 
vessels  and  facilities  should  be  required 
to  use  TWIG  readers  at  elevated 
MARSEG  Levels.  Another  commenter 
di.sagreed  with  the  ANPRM’s  approach, 
arguing  that  to  impose  different  TWIG 
reader  requirements  depending  on 
MARSEG  Level  is  overly  complex  and 
would  provide  no  added  .security 
benefits. 

We  recognize  that  the  system  of 
MARSEG  Levels  creates  a  useful 
mechanism  for  the  Goast  Guard  to 
elevate  security  requirements  at  times  of 
heightened  risk.  Nonetheless,  we  use 
this  mechanism  in  a  targeted  manner, 
and  at  this  time,  we  do  not  believe  that 
elevated  TWIG  reader  requirements  at 
higher  MARSEG  Levels  are  generally 
practical  or  appropriate.  In  considering 
the  comments  above,  we  note  the 
change  we  have  made  from  the  ANPRM 
to  this  NPRM  with  respect,  to  TWIG 
reader  requirements.  In  the  ANPRM,  we 
proposed  TWICi  reader  requirements  for 
Risk  Groups  A  and  B,  with  stricter 
TWIG  reader  requirements  for  both  risk 
groups  at  higher  MARSEG  Levels.  The 
ANPRM’s  stricter  TWIG  reader 
requirements  would  have  primarily 
affected  Risk  Group  B  because  the 
ANPRM  proposed  routine  biometric 
scanning  with  a  TWIG  reader  for  Risk 
Greup  A  at  all  MARSEG  Levels.  For 
example,  the  ANPRM  would  have 
required  Risk  Group  B  to  use  TWIG 
readers  at  MARSEG  Level  1  for  card 
authentication  (i.e.,  no  routine  biometric 
scan)  and  once-monthly  biometric 
identity  verification.  The  ANPRM, 
however,  would  have  only  required  Risk 
Group  B  to  regularly  use  TWIG  readers 
for  biometric  identity  verification  at 
higher  MARSEG  Levels. 

In  this  NPRM,' we  have  eliminated  the 
proposed  TWIG  reader  requirements  for 
Risk  Group  B.  The  requirements  for 
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routine  biometric  scanning  with  a  TWIG 
reader  for  Risk  Group  A  remain  the 
same  as  in  the  ANPRM.  Note  that  we 
propose  increased  requirements  at 
higher  MARSEC  Levels  to  the  extent 
that  the  NPRM  would  require  Risk 
Group  A  to  perform  daily  updates  of 
GCL  information  at  higher  MARSEG 
Levels,  instead  of  the  weekly  updates 
required  at  MARSEG  Level  1. 

VVe  also  note  that  data  from  the  TWIG 
Pilot  demonstrated  that  switching 
between  different  TWIG  reader  modes  of 
operation  negatively  impacted  the 
efficiency  of  TWIG  reader  use  by 
complicating  the  learning  process  for 
TWlG-holders.  According  to  the  TWIG 
Pilot,  TWlG-holders  were  confused  by 
the  different  procedural  requirements 
for  the  different  TWIG  reader  modes  of 
operation,  regardless  of  attempts  to 
inform  TWlG-holders  in  advance  of 
mode  changes.  This  often  resulted  in 
delays  caused  by  TWlG-holders’ 
confusion  as  to  whether  or  not  they 
needed  to  place  their  finger  on  the 
TWIG  reader’s  fingerprint  sensor.  In 
contrast,  the  TWIG  Pilot  found  that 
when  TWIG  readers  were  u.sed  in  the 
same  mode  of  operation  for  a  sustained 
period  of  time,  TWlG-holders  became 
familiar  with  a  consistent  throughput 
procedure,  resulting  in  more  efficient 
processing.  While  more  stringent  TWIG 
reader  requirements  might  seem 
appropriate  at  higher  MARSEG  Levels, 
the  TWIG  Pilot  demonstrated  the 
importance  of  a  consistent  user 
experience.  We  also  note  that  according 
to  existing  regulations  in  33  GFR 
101.405,  the  Goa.st  Guard  may  issue 
MARSEG  Directives  setting  forth 
mandatory  measures  if  we  determine 
that  additional  security  measures  are 
necessary  to  respond  to  specific  threats. 

Gonsistent  with  the  findings  of  the 
TWIG  Pilot,  the  TWIG  reader 
requirements  proposed  in  this  NPRM 
call  for  no  switching  between  TWIG 
reader  modes,  and  also  call  for  little 
variation  in  requirements  at  higher 
MARSEG  Levels.  The  only  difference 
between  the  requirements  proposed  in 
the  ANPRM  and  this  NPRM  based  on 
MARSEG  Level  is  that,  at  MARSEG 
Level  1 ,  owners  and  operators  of  vessels 
or  facilities  in  Risk  Group  A  would  be 
required  to  perform  card  validity  checks 
based  on  GGL  information  that  has  been 
updated  weekly,  whereas  at  higher 
MARSEG  Levels,  the  GGL  updates 
would  be  required  daily.  The  increased 
risk  associated  with  elevated  MARSEG 
Levels  warrants  this  requirement  to 
update  the  GGL  information  more 
frequently.  The  Goast  Guard  seeks 
public  comment  on  this  approach. 


e.  GGL  and  “Privilege  Granting” 

Most  of  the  comments  we  received 
regarding  the  GGL  recognized  some 
benefits  to  card  validation  requirements 
that  involve  checking  TWIGs  against 
this  list.  One  commenter,  however, 
stated  that  the  benefits  of  sucb 
requirements  would  not  outweigh  the 
burdens.  We  disagree  with  this 
comment.  Invalid  TWIGs  are  placed  on 
the  GGL  if  they  are  lost,  stolen, 
damaged,  or  revoked  by  TSA  for  cause. 
The  benefit  of  a  requirement  to  check 
TWIGs  against  the  GGL  is  that  it  enables 
owners  and  operators  to  limit  the  access 
to  secure  areas  of  our  nation’s 
transportation  system  to  individuals 
that  hold  a  TWIG.  We  estimate  the 
burden  of  updating  GGL  information 
into  the  TWIG  reader  or  PAGS  to  be 
approximately  30  minutes  per  week.  For 
a  more  detailed  discussion  of  the  costs 
and  benefits  associated  with  this 
proposed  rule,  see  Section  V. 
“Regulatory  Analyses”  below. 

Three  commenters  requested  that 
more  frequent  or  real-time  updated  GGL 
information  be  made  available.  These 
commenters  argued  that  access  to  real¬ 
time  GGL  information  would  enhance 
security  better  than  the  method 
proposed  in  the  ANPRM,  which 
requires  owners  and  operators  to  update 
GGL  information  on  a  weekly  or  daily 
basis  depending  on  the  particular 
MARSEC  Level.  Other  commenters  felt 
that  daily  or  weekly  download 
requirements  are  reasonable. 

We  believe  that  the  requirements  to 
download  the  GGL  weekly  or  daily 
(based  on  MARSEG  level)  strike  a 
reasonable  balance  between  .security 
and  practicality.  Owners  and  operators 
who  wish  to  download  GGL  information 
more  frequently  would  be  able  to  do  .so. 

Two  commenters  requested 
functionality  that  would  enable  GGL 
information  to  be  downloaded  directly 
into  an  entity’s  PAGS.  We  confirm  that 
this  functionality  exists  via  Internet 
connection. 

Other  commenters  requested 
functionality  that  would  make  GGL 
information  available  through 
additional  mechanisms,  such  as 
wireless  connection  to  a  TWIG  reader, 
manual  download  to  a  TWIG  reader, 
access  via  smart-phone,  or  a  searchable 
Internet  database  accessible  via  the 
Homeport  or  other  .secure  system.  We 
emphasize  that  the  GGL  information  is 


Homeport  is  a  publicly  accessible  internet 
portal  located  at  https://honwport.uscg.mil,  which 
provides  users  with  current  maritime  security 
information,  it  also  servos  as  the  Coast  Guard’s 
communication  tool  designed  to  support  the 
sharing,  collection,  and  dissemination  of  sensitive 
but  unclassified  information  to  targeted  groups  of 
registered  users  within  the  port  population. 


available  via  the  Internet  through  a 
wireless  device  or  manual  download  to 
a  TWIG  reader."*^ 

Seven  commenters  expressed 
conc:erns  over  the  GGL  because  it  groups 
together  individuals  who  are  legitimate 
security  threats  with  individuals  who 
merely  have  a  lost  or  stolen  TWIG. 

These  commenters  felt  that  individuals 
in  the  latter  categories  would  be  unduly 
stigmatized  by  being  plaf;ed  on  the  GGL 
together  with  individuals  identified  as 
security  threats.  Accordingly,  they 
argued  that  the  GGL  should  focus 
exclusively  on  individuals  determined 
to  be  security  threats. 

We  wish  to  clarify  that  the  GGL  does 
not  contain  names,  any  personally 
identifiable  information,  or  any  security 
information.  The  GGL  is  simply  a  list  of 
TWIG  numbers  that  have  not  yet 
expired,  but  are  no  longer  valid  for  entry 
to  secure  areas  due  to  their  reported  loss 
or  theft,  being  revoked  by  TSA,  or 
replaced  administratively  due  to 
damage,  or  other  reason. 

We  also  note  that  the  Goast  Guard 
does  not  maintain  or  control  the  content 
of  the  GGL.  The  GGL  is  maintained  and 
controlled  by  TSA.  The  Goast  Guard  has 
shared  these  comments  with  TSA  for 
use  in  future  planning.  Facility  and 
ves.sel  owners  and  operators  should 
understand  that  a  variety  of  factors 
could  cause  a  TWIG  to  be  listed  on  the 
GGL. 

One  commenter  suggested  that  we  use 
a  vehicle,  such  as  the  Homeport  system, 
to  notify  employers  when  an  employee 
has  been  identified  as  a  national 
security  threat  or  otherwise  deemed 
ineligible  to  hold  a  TWIG.  In  response 
to  this  comment,  we  note  that  national 
security  threats  are  dealt  with  in  the 
manner  prescribed  by  relevant  law 
enforcement  agencies,  and  typically  do 
not  involve  release  of  any  information 
that  could  compromise  an  ongoing 
investigation,  including  whether  an 
individual  may  pose  a  national  security 
threat.  We  ahso  note,  however,  that  TSA 
requires  all  TWIG  applicants  to 
acknowledge  that  TSA  may  notify 
employers  and  facility  owners  and 
operators  if  there  is  an  imminent  threat 
of  risk  to  individuals  or  property. 

Several  commenters  expressed 
opinions  on  the  ANPRM’s  proposal 
regarding  a  “privilege  granting”  system, 
which  would  enable  an  owner  or 
operator  to  register  with  TSA  the  names 
of  specific  TWlG-holders  granted  access 
to  secure  areas.  TSA  would  then  contact 
the  owner  or  operator  directly  when  a 
registered  individual  has  been  added  to 


<®Tho  CCL  is  updated  daily  and  i.s  publicly 
availabU;  for  download  on  the  Internet  at  https:// 
twicprogmm.tsa.dhs.gov/TWICWebApp/. 
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theCCL.  Approximately  20  commenters 
stated  that  they  would  prefer  a 
privilege-granting  system  over  a 
requirement  to  contirtually  download  or 
manually  check  CCL  information.  One 
of  these  commenters  suggested  that 
privilege  granting  should  actually  he  a 
minimum  requirement  for  all  owners 
and  operators  of  vessels  and  faciliiies  in 
Risk  Group  C,  because  this  would  confer 
a  meaningful  security  benefit  at  little 
cost.  Most  of  the  commenters 
supporting  a  privilege-granting  system 
opposed  the  proposition  to  pay  a  fee  for 
it.  Two  commenters  suggested  that  if  a 
fee  were  to  be  charged,  the  NPRM 
should  include  a  fee  estimate  so  that  the 
public  would  have  more  of  a  basis  on 
which  to  comment. 

Several  commenters  were  not  in  favor 
of  the  ANPRM's  privilege-granting 
.system.  One  simply  felt  it  is 
unnecessary.  Another  cited  employee 
privacy  concerns.  One  commenter 
stated  that  a  privilege-granting  system 
might  provide  .some  benefit  to  vessels, 
but  w'ould  not  benefit  facilities.  Another 
stated  that  a  privilege-granting  system 
would  not  be  a  viable  option  for  tug  or 
barge  operators  because  these  operators 
do  not  know  which  individuals  require 
access  to  which  vessels  or  facilities. 

After  considering  the  comments  and 
further  analysis,  we  have  decided  not  to 
include  a  privilege-granting  system  in 
this  NPRM.  The  population  of  TWIG- 
holders  granted  access  to  any  given 
vessel  or  facility  often  changes,  which 
means  that  a  privilege-granting  system 
would  be  labor-intensive,  costly,  and 
impractical  to  maintain.  Moreover,  w'e 
believe  that  creating  and  maintaining  a 
privilege-granting  system  would  require 
substantial  government  and/or  industry 
resources,  and  commenters  were 
generally  unwilling  to  pay  fees  that 
would  be  necessary  to  create  and 
maintain  such  a  .system. 

One  commenter  requested 
information  on  how  vessels  operating 
outside  of  available  wireless  Internet 
access  zones  would  download  necessary 
CCL  updates.  We  wish  to  clarify  that 
there  would  be  no  obligation  to 
download  updated  CCL  information 
when  there  are  no  new  individuals 
seeking  access  to  secure  areas.  For 
example,  a  vessel  designated  as  a  secure 
area  that  is  underway  for  an  extended 
period  of  time  with  the  same  crew 
would  not  need  to  download  updated 
CCL  information  if  card  validity  was 
properly  confirmed  when  the  fWIC- 
holders  boarded  the  vessel.  We  request 
additional  comments  from  the  public 
regarding  practical  scenarios  in  which  a 
vessel  might  not  be  able  to  download 
neces.sary  CCL  updates  within  the 
prescribed  frequency  (weekly  or  daily. 


depending  on  MARSEC  Level). 
Additionally,  we  request  comments 
from  the  public  regarding  the  regulatory 
requirements  that  we  should  put  in 
place  when  vessels-are  in  one  of  those 
scenarios.  One  possibility  would  be  to 
continue  to  require  the  use  of  TWIC 
readers  for  identity  verification,  card 
authentication,  and  card  validity,  even 
though  the  CCL  might  not  have  been 
updated  within  the  prescribed 
frequency.  This  would  electronically 
confirm  that  the  TWIC  has  not  expired, 
and  also  confirm  no  match  against  the 
most  recently  downloaded  version  of 
the  CCL.  The  owner  or  operator  would 
be  required  to  update  the  CCL  at  the 
next  available  opportunity.  We  request 
comments  from  the  public  on  this 
proposal  or  any  preferred  alternatives 
we  should  consider. 

One  commenter  requested  guidance 
on  the  obligations  an  employer  might 
have  if  notified  by  TSA  that  a  former 
employee’s  TWIC  has  been  revoked.  We 
wish  to  clarify  that  generally,  no  such 
notification  would  be  forthcoming.  We 
note,  as  mentioned  above,  that  TSA 
requires  all  TWIC  applicants  to 
acknowledge  that  TSA  may  notify 
employers  and  facility  owners  and 
operators  if  there  is  an  imminent  threat 
of  risk  to  individuals  or  property.  In 
those  scenarios,  TSA  would  provide 
appropriate  case-specific  guidance  to 
the  employer  at  the  time  of  any  such 
TSA  notification. 

Several  commenters  requested 
additional  general  guidance  on  any 
proposed  requirements  to  perform  card 
validation  using  CCL  information.  We 
will  consider  whether  and  how  to  issue 
additional  guidance,  as  necessary. 

f.  PIN  Usage 

Approximately  30  commenters  agreed 
with  the  ANPRM’s  approach  that  TWIC- 
holders  should  not  be  required  to  input 
their  PINs  in  order  to  be  granted  access 
to  .secure  areas.  Among  the  reasons 
commenters  cited  in  opposing  a  PIN 
requirement  were:  intermittent  u.se 
makes  PINs  hard  to  remember:  difficulty 
of  retrieving  forgotten  PINs;  throughput 
delays  and  other  disruptions:  and  lack 
of  an  appreciable  security  benefit  once 
a  biometric  match  has  been  established. 

In  the  ANPRM,  we  recognized  the 
operational  and  environmental 
challenges  that  a  PIN  requirement 
would  present.  The  TWIC  Pilot  also 
noted  that  since  many  TWIC-holders 
had  rarely,  if  ever,  used  their  PINs  since 
activating  their  TWICs,  some  workers 
could  not  remember  their  PINs.  These 
individuals  were  then  required  to  visit 
a  TWIC  enrollment  center  to  reset  their 
PINs.  The  TWIC  Pilot  also  noted  that 
inputting  the  PIN  is  not  necessary  to 


conduct  a  biometric  match.  Consi.stent 
with  the  comments  and  TWIC  Pilot 
findings,  this  NPRM  does  not  propose  a 
requirement  that  TWIC-holders  enter 
their  PINs  in  order  to  access  secure 
areas. 

Several  commenters  also  requested 
that  PINs  not  be  required  during  Coast 
Guard  spot  checks  and  inspections.  We 
note  that  such  a  proposal  was  not 
included  in  the  ANPRM.  Existing 
regulation  already  requires  mariners  to 
provide  their  PINs  to  Coa.st  Guard 
personnel  upon  reque.st.^"  For  example, 
when  a  mariner’s  fingerprints  cannot  be 
read  using  a  TWIC  reader.  Coast  Guard 
personnel  may  require  the  mariner  to 
provide  the  PIN.  To  account  for  this  and 
other  instances  when  a  mariner’s 
identity  cannot  be  verified  by  means 
other  than  the  TWIC  and  PIN.  we  are 
retaining  the  exi.sting  provision  that 
requires  mariners  to  provide  PIN 
information  to  Coast  Guard  personnel 
upon  request. 

Some  commenters  acknowledged  that 
PIN  verification  may  be  useful  in  certain 
circumstances,  and  that  there  are  certain 
advantages  associated  with  PINs.  One 
commenter  noted  that  PIN  usage  would 
he  a  viable  alternative  when  fingerprint 
matching  is  not  possible.  We  agree  with 
this  comment  and  have  addressed  this 
issue  below  in  section  IV. F.  ‘‘TWIC 
Inspection  Requirements  in  Special 
Circum.stances.” 

Another  commenter  suggested  that 
TWIC  readers  designed  to  only  check 
PINs  might  be  less  expensive  than  TWIC 
readers  that  perform  other  functions.  We 
believe  that  the  operational  and 
environmental  challenges  presented  by 
a  PIN  requirement  outweigh  this 
possible  cost  advantage. 

One  commenter  stated  that  PINs  are 
another  line  of  defense  agaimst  forged 
TWICs.  We  agree  with  this  comment, 
but  do  not  believe  it  warrants  a  PIN 
requirement.  Although  this  NPRM  does 
not  propose  to  require  PIN  verification, 
owners  and  operators  may  choose  to 
impo.se  their  own  PIN  verification 
requirement  on  individuals  before 
granting  them  access  to  secure  areas. 

Finally,  several  commenters  requested 
that  we  implement  a  more  widely 
available  and  accessible  system  for 
resetting  forgotten  PINs.  This  comment 
relates  to  TSA’s  procedures  for  resetting 
PINs.  We  have  provided  these 
comments  to  TSA  for  their 
consideration.  T.SA  currently  protects 
PINs  by  securely  locking  them  on  the 
card  as  required  by  the  Federal 
Information  Processing  Standards  201-1 
(FIPS  201).  PIN  reset  requires  virtual 
private  network  (VPN)  access  to  the 


33  CFR  101.515(d)(2). 


17800 


Federal  Register/ Vol.  78,  No.  56 /Frida}',  March  22,  2013 / Proposed  Rules 


TW1(]  system  available  only  at  TWIC 
enrollment  centers.  TSA  is  looking  at 
possible  alternatives  and  updates  to  the 
current  PIN  reset  policy. 

4.  Utility  of  TWIC  Readers  in  Reducing 
T.Sl  Vulnerability 

Many  comrnenters  acknowledged  the 
utility  of  the  TWIC^  program  in  reducing 
TSI  vulnerability,  tbougb  they 
expressed  differing  opinions  on  the 
utility  of  TWIC  readers  in  that  regard. 
Some  asserted  that  TWIC  readers  would 
not  reduce  risks,  especially  on  small 
v(!s.sels  wluire  crewmembers  are  familiar 
with  one  another,  and  on  ve.ssels  where 
restricted  areas  are  already  protected  by 
other  access  control  mechanisms. 

Several  of  these  comrnenters  exprtjssed 
the  opinion  that  TWIC  effectively 
reduces  risk  insofar  as  personnel  are 
required  to  complete  a  rigorous  security 
threat  assessment  in  order  to  obtain  a 
TWIC;  yet.  they  believe  that  'I'WIC 
readers  would  provide  no  additional 
risk  niduction  benefit.  Although  one  of 
these  commenters  acknowledged  the 
potential  utility  of  TWIC  readers  at  large 
facilities  and  on  large  vessels,  this  group 
of  comrnenters  generally  oppo.sed  all  of 
the  proposed  TWIC'  reader 
requirements. 

Other  commenters  took  the  opposite 
view.  Several  argued  that  the  TWlC7s 
security  benefits  would  only  be  realized 
through  the  institution  of  a  standard 
requirement  to  use  TWICJ  readers  at  all 
MT.SA-regulated  ve.ssels  and  facilities. 
One  point  emphasized  by  this  group  of 
commenters  is  that  visual  inspection  as 
a  means  of  identity  verification  would 
not  effectively  detect  counterfeit  TWlC^s. 

One  commenter  favored  an  approach 
in  which  TWIC  readers  are  used  in 
addition  to — not  in  place  of — visual 
comparison  of  the  TWlC-holder  to  the 
photograph  on  the  TWlfl  Another 
commenter  favored  an  approach  in 
which  owners  and  operators  would  be 
required  to  conduct  random  electronic 
biometric  matches  using  a  TWIC  reader, 
as  opposed  to  using  a  TWIC  reader  each 
time  an  individual  accesses  secure 
areas.  Finally,  one  commenter  suggested 
that  we  include  an  option  that  would 
allow  owners  and  operators  to  schedule 
periodic  Coast  Guard  visits  for  the 
purpose  of  conducting  comprehensive 
inspections  using  the  Coast  Guard’s 
portable  TWIC  readers. 

The  wide  ranging  nature  of  the.se 
comments  demonstrates  the  need  for  an 
analysis  of  the  impacts  of  TWIC  reader 
requirements  in  the  maritime  sector. 
Similarly,  Congress  had  also  mandated 
a  thorough  analysis  of  TWIC  reader 
utility  in  the  SAFE  Port  Act  by  requiring 
the  Secretary  to  “  *  *  *  conduct  a  pilot 
program  to  test  the  business  processes. 


technology,  and  operational  impacts 
required  to  deploy  *  *  *  (TWIC) 
readers  at  secure  areas  of  the  maritime 
transportation  system.”’’’  At  the  time 
we  published  the  ANPRM  and  received 
the  comments  above,  TSA  had  not  yet 
completed  data  collection  for  the  TWIC 
Pilot.  TSA  completed  data  collection  for 
the  TWIC  Pilot  on  May  31, 2011.  In 
accordanc.e  with  the  SAFE  Port  Act,  we 
crafted  the  pro[)osaIs  in  this  NPRM  in  a 
manner  consistent  with  the  findings  of 
the  TWIGPilot.’’^ 

The  TWIC  Pilot  was  designed  to 
a.s.se.ss,  among  other  things,  the  utility  of 
TWIC  readers  in  enhancing  security. 

The  TWIC  Pilot  found  that  when 
designed,  installed,  and  operated  in  a 
manner  c.'onsistent  with  the  husiness 
c;onsiderations  of  the  vessel  or  facility, 
TWI(]  rciaders enhance  security  by 
reducing  the  risk  that  an  unauthorized 
individual  could  gain  access  to  secure 
areas.  The  'I’WIC  Pilot  also  found  that 
TWIC  readers  enhance  security  by 
enabling  owners  and  of)erators  to  assign 
secure  area  acce.ss  privileges  to  a  limited 
population  of  TWIC-holders.  The 
proposals  in  this  NPRM  to  rocpiire  'FWIC 
readers  are  consistent  with  the  findings 
of  the  TWIC  Pilot  and  were  developetl 
to  reduce  TSI  vulnerability  at  MTSA- 
regulated  facilities  and  ves.sels. 

5.  TWIC  Reader  Requirements  on 
V^essels 

Many  commenters  expressed 
opposition  to  any  requirement  for  TWI(] 
readers  on  vessels.  These  commenters 
argued  that  TWIC',  readers  on  vessels 
would  be  expensive,  impractical, 
ineffer;tive  in  enhancing  security,  and 
would  put  U.S.-flagged  ves.sels  at  a 
competitive  disadvantage  relative  to 
foreign-flagged  ve.ssels  that  can  operate 
without  TWIC  readers.  Instead,  these 
commenters  favored  using  TWIC  as  a 
visual  identity  badge  on  ve.ssels.  They 
argued  that  the  greatest  value  of  the 
'I’WIC  program  is  not  as  an  access 
control  device,  but  rather  as  a  reliable, 
standardized  means  to  establish  the 
identity  and  background  of  new 
employees.  The  commenters 
emphasized  that  TWIC]  readers  would 
likely  cau.se  Irjgistical  problems,  and 
would  be  unnecessary  on  vessels  in 
which  crew  size  is  relatively  small. 
becau.se  crewmembers  are  familiar  w'ith 
one  another.  Finally,  the  commenters 
believed  that  TWIC  readers  are 
unnecessary  on  vessels  because,  in  most 
cases,  TWIC-holders  accessing  vessels 
have  already  had  their  'TWICs  checked 
using  a  'TWIC  reader  at  shore-side 


5M6  U..S.C;.  7010.S(k.). 
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facilities  and  during  C^oa.st  Guard 
inspections. 

C)ne  commenter  felt  that  there  might 
be  limited  utility  to'TWIC]  readers  on 
vessels.  Another  commenter  pro{)osed 
an  alternative  approach  that  would 
require  vessel  owners  and  operators  to 
specify  a  certain  percentage  of 
individuals  on  hoard  for  random 
biometric  matches  using  a  'FWIC]  reader. 

As  mentioned  previously,  we  rely  on 
the  FWIC]  Pilot’s  finding  that  TWIC] 
readers  enhance  security  when  used 
properly.  Additionally,  we  recognize 
that  many  of  the  commenters  arguing 
against  the  propo.sed  requirement  for 
FWIC]  readers  on  ves.sels  expressed  the 
interest  of  owners  atui  operators  of 
ves.sels  in  Risk  Group  B.  After 
considering  the  public  comments  and 
additional  analysis,  we  have  eliminated 
from  this  NPRM  the  proposal  to  require 
FWIC  readers  on  vessels  in  Risk  Group 
B.  As  discussed  more  fully  below  in 
Section  IV,,  “Section-by-Section 
Description  of  Propo.sed  Rule,”  this 
NPRM  proposes  TWIC',  reader 
re(]uirement.s  for  ve.ssels  in  Risk  Group 
A  only.  Moreover,  this  NPRM  proposes 
to  exempt  from  'FWIC  reader 
requirements  all  ves.sels  with  14  or 
fewer  TWIC-holding  crewmembers. 
The.se  measures  should  alleviate  most  of 
the  concerns  raised  by  commenters  with 
respect  to  the  costs  and  logistics  of 
'FWIC',  readers  on  vessels  and  on  the 
limits  for  utility  on  ve.s.sels  with  14  or 
fewer  crewmembers. 

.Some  commenters  expressed  the 
opinion  that  on  small  vessels,  even  a 
requirement  to  use  the  'FWIC]  as  a  visual 
identity  badge  is  an  unnecessary  burden 
that  would  confer  little  or  no  security 
benefit.  We  disagree  w'ith  this  comment. 
A  security  benefit  is  conferred  when  a 
vessel  owner  or  operator  is  able  to 
confirm  that  each  entrant  to  a  .secure 
area  holds  a  TWIC. 

One  commenter  requested 
clarification  as  to  whether  a  vessel 
owner  or  operator  would  be  required  to 
check  TWICs  electronically  on  days  the 
vessel  does  not  sail.  We  wish  to  clarify 
that  TWIC  reader  requirements  are 
triggered  when  individuals  are  granted 
access  to  secure  areas,  regardless  of 
whether  a  vessel  sails. 

6.  'FWIC  Reader  Requirements  for  Risk 
Group  A 

a.  Risk  Group  A  Cla.s.sification 

Two  commenters  questioned  why 
Risk  Group  A  includes  facilities  that 
handle  bulk  CDC],  but  does  not  include 
facilities  that  handle  non-bulk  Division 
1.1  or  1.2  explosives.  We  reiterate  that 
based  on  the  AHP/MSRAM  data  and 
analysis,  facilities  that  handle  non-bulk 


Federal  Register/ Vol.  78,  No.  56 /Friday,  March  22,  2013 /Proposed  Rules 


17801 


substances  did  not  warrant  placement  in 
Risk  Group  A.  Such  facilities  generated 
lower  AHP  scores  because  unlike  bulk 
CDC,  Division  1.1  or  1.2  explosives  are 
segregated  and  kept  in  smaller 
quantities. 

b.  Risk  Group  A  TWIG  Reader 
Requirements 

Six  commenters  representing  owners 
and  operators  of  large  vessels  or 
facilities  expressed  general  concerns 
that  the  ANPRM’s  proposed  TWIG 
reader  requirements  would  present 
significant  operational  challenges. 
Another  commenter  stated  that  it  would 
be  burdensome  if  TWIG  readers  had  to 
be  manually  updated  to  keep  GGL 
information  current. 

In  considering  these  comments,  we 
note  that  the  TWIG  Pilot  elicited  a 
variety  of  lessons  learned  with  respect 
to  the  operational  impacts  of  deploying 
TWIG  readers  in  the  maritime  sector. 

The  TWIG  Pilot  generally  found  that 
when  TWIG  readers  are  designed, 
installed,  and  operated  in  a  manner 
consistent  with  the  business 
considerations  of  the  vessel  or  facility, 
they  function  properly. 

We  believe  that  the  proposals  in  this 
NPRM  appropriately  consider  the 
findings  of  the  TWIG  Pilot  and 
implement  the  TWIG  reader 
requirements  mandated  by  MTSA  and 
the  SAFE  Port  Act  in  a  manner  that 
enhances  the  nation’s  maritime  security 
without  imposing  undue  burdens.  More 
information  on  the  economic  analysis 
for  this  proposed  rule  is  provid&d  below 
in  Section  V.  “Regulatory  Analyses.” 

We  also  note  that  in  the  TWIG  1  Final 
Rule,  we  revised  33  GFR  105,115  to 
permit  owners  and  operators  to  redefine 
their  “secure  area”  as  only  that  portion 
of  their  access  control  area  that  is 
directly  related  to  maritime 
transportation.  This  revision  was 
intended  to  provide  greater  flexibility  to 
facility  owners  and  operators  in  dealing 
with  the  operational  impacts  of 
implementing  the  TWIG  program  at 
each  individual  facility.  Additionally,  as 
discussed  above,  we  are  also 
considering  allowing  multiple  risk 
group  designations  within  one  facility, 
to  account  for  situations  where  one 
portion  of  a  facility  handles  dangerous 
cargoes  and  another  portion  does  not. 

7.  TWIG  Reader  Requirements  for  Risk 
Group  B 

a.  Ri.sk  Group  B  Glassification 

Numerous  commenters  expressed  the 
Opinion  that  Risk  Group  B  is  over- 
inclusive  in  terms  of  the  types  of  vessels 
and  facilities  covered.  Many  argued  that 
OCS  facilities  subject  to  33  GFR  part  106 


do  not  present  risks  that  warrant 
placement  in  Risk  Group  B. 

Two  commenters  argued  that  tank 
vessels  as  defined  in  33  GFR  Subchapter 
D  should  not  be  placed  in  Risk  Group 
B.  One  commenter  suggested  that  with 
respect  to  crewmembers  on  Subchapter 
D  vessels,  the  only  requirement  to  scan 
their  TWIGs  using  a  TWIG  reader  should 
be  upon  initial  hiring  at  the  employer’s 
home  office. 

One  commenter  whose  vessel  is 
licensed  for  800  passengers  and  carries 
a  crew  of  six  argued  that  TWIG  reader 
requirements  would  be  a  financial 
burden  that  provides  no  appreciable 
security  benefit.  In  response,  we  note 
that  in  this  NPRM,  we  do  not  propose 
to  require  TWIG  readers  for  Risk  Group 
B. 

One  commenter  argued  that  facilities 
handling  no  hazardous  materials  other 
than  asphalt  cement  do  not  present  risks 
that  warrant  placement  in  Risk  Group  B. 
The  commenter  requested  that  we 
specifically  exclude  from  Risk  Group  B 
facilities  that  handle  products 
designated  as  hazardous  only  due  to 
storage  and  handling  at  elevated 
temperatures.  Two  commenters 
suggested  that  for  purposes  of  this  rule, 
the  term  “hazardous  materials”  should 
not  be  defined  by  reference  to  49  GFR 
172.  One  of  these  commenters  argued 
that  this  definition  would  cover  many 
products  that  present  little  or  no  risks. 
Instead,  the  commenter  suggested  that 
we  adopt  the  definition  of  “hazardous 
materials”  used  by  TSA  and/or  the 
Pipeline  and  Hazardous  Materials  Safety 
Administration. 

We  wish  to  clarify  that  the  term 
“hazardous  materials”  is  defined  in  33 
GFR  part  101.105  as  those  materials 
subject  to  regulation  under*46  GFR  parts 
148,  1.50,  151, 153,  or  154,  or  49  GFR 
parts  171  through  180.  We  believe  that 
the  types  of  vessels  and  facilities 
referenced  in  the  comments  above  are 
appropriately  placed  in  Risk  Group  B 
based  on  the  AHP/MSRAM  analysis.  We 
further  believe  that  the  comments  above 
seeking  re-classification  out  of  Risk 
Group  B  resulted  from  the  ANPRM’s 
proposal  to  require  'TWIG  readers  for 
Risk  Group  B.  We  reiterate  that,  based 
on  the  comments  and  additional 
analysis,  this  NPRM  does  not  propose 
TWIG  reader  requirements  for  Risk 
Group  B. 

b.  Risk  Group  B  TWIG  Reader 
Requirements 

One  commenter  believed  that  the 
ANPRM’s  proposed  requirements  for 
Risk  Group  B  are  appropriate.  Another 
commenter  argued  that  identity 
verification  upon  each  entry  to  .a  secure 
area  would  be  too  burdensome.  Another 


commenter  argued  that  the  proposed 
TWIG  reader  requirements  in  the 
ANPRM  for  Risk  Group  B  at  MARSEG 
Level  2  would  be  too  burdensome. 
Finally,  two  commenters  argued  that,  as 
a  general  matter,  the  ANPRM’s 
proposals  are  too  burden.some  because 
they  would  require  vessels  and  facilities 
in  Risk  Group  B  to  have  both  a  TWIG 
reader  and  a  security  guard  to  visually 
inspect  TWIGs  as  well. 

Several  commenters  argued  that  the 
ANPRM’s  requirement  for  Risk  Group  B 
to  conduct  random  monthly  scans  using 
a  TWIG  reader  would  be  costly  and 
provide  minimal  security  benefits, 
especially  if  done  on  a  low  volume  or 
non-work  day.  Other  commenters 
requested  clarification  as  to  whether  the 
ANPRM’s  approach  would  require 
monthly  scans  on  all  TWIG-hoIders 
associated  with  a  vessel  or  facility,  or 
only  on  the  TWIG-holders  visiting  the 
vessel  or  facility  on  a  specific  day. 

Several  commenters  proposed 
alternative  TWIG  requirements  for  Risk 
Group  B.  Some  suggested  approaches 
that  rely  less  on  TWIG  readers  than  did 
the  ANPRM’s  approach.  For  example, 
two  commenters  suggested  requiring 
only  visual  TWIG  checks  for  identity 
verification,  card  authentication,  and 
card  validation  as  a  routine  matter  at 
MARSEG  Level  1.  Thus,  scans  using  a 
TWIG  reader  would  only  be  required 
once  per  month  at  MARSEG  Level  1 ,  but 
would  remain  a  standard  procedure  at 
higher  MARSEG  Levels.  Another 
commenter  suggested  that  card  validity 
checks  should  he  required  on  small 
vessels  less  frequently  than  as  proposed 
in  the  ANPRM.  Two  commenters 
opposed  the  ANPRM’s  requirement  to 
perform  monthly  scans  using  a  TWIG 
reader  at  MARSEG  Level  1. 

Other  commenters  suggested 
alternative  approaches  that  rely  more  on 
TWIG  readers  than  did  the  ANPRM’s 
approach.  For  example,  several 
commenters  suggested  that  owners  and 
operators  of  vessels  or  facilities  in  Risk 
Group  B  should  always  be  required  to 
use  TWIG  readers  to  perform  identity 
verification,  arguing  that  visual  checks 
are  less  reliable.  Some  of  these 
commenters  argued  that  unlike  random 
monthly  scans  using  a  TWIG  reader, 
routine  use  of  TWIG  readers  would 
provide  TWIG-holders  the  benefit  of  a 
consistent  user  experience. 

Ba.sed  on  the  comments  and  further 
analysis,  this  NPRM  does  not  propose 
TWIG  reader  requirements  for  Risk 
Group  B.  We  have  estimated  the 
annualized  cost  of  the  TWIG  reader 
requirements  on  vessels  and  facilities  in 
Risk  Group  A  at  S26.5  million,  at  a  7 
percent  discount  rate.  Had  we  proposed 
TWIG  reader  requirements  to  also 
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include  Risk  Group  B  facilities,  the 
annualized  cost  would  be  $141.2 
million,  at  a  7  percent  discount  rate. 
Moreover,  including  Risk  Group  B  in 
the  TWIG  reader  requirements  would 
not  only  increase  the  annualized  cost, 
the  average  consequence  figure  (the 
monetized  costs  of  fatalities  and  injuries 
resulting  from  a  TSI)  drops  by  more 
than  one-third.  While  this  does  not 
mean  that  there  should  be  no  TWIG 
reader  requirements  for  Risk  Group  B, 
we  believe  this  analysis  supports  our 
phased  approach  for  requiring  TWIG 
readers  first  for  Risk  Group  A. 

We  also  wish  to  emphasize  the  utility 
of  TWIG  in  enhancing  security  even 
when  not  used  in  conjunction  with 
TWIG  readers.  Btifore  mariners  and 
other  individuals  were  required  to 
obtain  a  TWIG,  they  could  access  .secure 
areas  of  MTSA-regulated  vessels  and 
facilities  after  pre.senting  a  State-issued 
driver’s  license  or  any  number  of  other 
government-issued  identification  cards. 
This  patchwork  system  of  valid 
credentials  required  sec:urity  personnel 
to  become  familiar  with  the  appearance 
and  security  features  of  every  type  of 
acceptable  credential.  Moreover,  since 
some  government-issued  credentials  are 
used  for  purposes  other  than  security, 
applicants  are  not  necessarily  screened 
from  a  security  throat  perspective. 
Additionally,  the  eligibility  criteria  for 
some  government-issued  credentials  do 
not  preclude  i.ssuance  to  an  individual 
with  a  felony  criminal  record. 

The  TWK’  program  mitigates  the 
above  shortcomings.  Since  April  1.5, 
2009,  TWIG  has  been  the  single 
credential  u.sed  throughout  the  maritime 
sector.  Accordingly,  security  personnel 
only  need  to  become  familiar  with  the 
appearance  and  .security  features  of  one 
credential.  Moreover,  unlike  other 
government-issued  credentials,  TWIG  is 
specifically  designed  for  transportation 
security.  Its  purpose  is  to  ensure  a 
vetted  maritime  workforce  by 
establishing  security-related  eligibility 
criteria,  and  by  requiring  each  TWIC- 
holder  to  undergo  TSA’s  security  threat 
assessment  as  part  of  the  process  of 
applying  for  and  obtaining  a  TWIG. 

As  we  go  forward  with  our  phased 
approach  to  implementing  TWIG  reader 
requirements,  we  will  continue  to 
evaluate  the  use  of  TWIG  readers  on 
ves.sels  and  at  facilities,  and  determine 
the  need  for  additional  or  different 
TWIG  reader  requirements.  Proposing 
requirements  for  Risk  Group  A  only  in 
this  NPRM  is  indicative  of  our  desire  to 
minimize  highest  risks  first,  but  should 
not  be  read  to  foreclose  revised  TWIG 
reader  requirements  in  the  future. 

Several  commenters  argued  that 
container  (cargo)  facilities  present  risks 


that  actually  warrant  the  more  .stringent 
TWIG  reader  requirements  of  Risk 
Group  A  rather  than  tho.se  of  Risk  Group 
B.  In  response,  we  note  that,  based  on 
the  AHP/MSRAM  analysis,  being  a 
container  facility  alone  did  not 
automatically  cause  a  facility  to  be 
cfitegorized  in  Risk  Group  B.  In 
addition,  several  factors  led  the  Goast 
Guard  to  decide  not  to  require  TWIG 
readers  for  most  of  these  facilities  at  this 
time.  First,  there  are  limits  on  the 
additional  risk  reduction  (above  and 
beyond  the  credentialing  and  visual 
identification  purposes  of  the  TWIG 
itselO  of  TWIG  readers  at  container 
facilities.  Security  ri.sk  in  the  maritime 
sector  can  be  considered  as  following 
one  of  three  high-level  scenarios:  (1) 

The  asset  in  question  could  be  the  target 
of  an  attack;  (2)  the  as.set  in  question 
could  be  used  as  a  weapon  for  an  attack; 
Or  (.3)  the  asset  could  be  used  to  enable 
or  facilitate  an  attack  elsewhere.  For 
container  facilities,  the  first  .scenario 
brings  low  risk  given  the  number  of 
personnel  concentrated  and  exposed  to 
an  attack  and  limited  storage  of 
hazardous  materials.  Similarly,  the 
second  scenario  brings  low  risk  as 
containers  bring  low  risk  of  use  as  a 
weapon.  F’urthermore,  the  use  of  TWIG 
readers,  or  other  access  control  features, 
would  not  mitigate  the  threat  associated 
with  the  contents  of  a  container.  The 
TWIG  reader  serx'es  as  an  additional 
access  control  measure,  but  would  not 
improve  screening  of  cargoes  for 
dangerous  substances  or  devices.  The 
third  scenario  is  the  primary  risk  driver 
for  container  facilities,  with  the  risk  of 
containers  used  to  smuggle  illicit 
materials  and/or  personnel  into  the 
country.  The  additional  verifications 
provided  by  TWIG  readers,  however, 
would  bring  limited  utility  to  this 
scenario.  Those  individuals  looking  to 
access  the  contents  of  the  container 
could  do  so  after  the  container  exits  the 
secured  area.  As  such,  TWIG  readers 
bring  limited  additional  risk  reduction 
over  the  TWIG  itself.  Additionally, 
requiring  TWIG  readers  at  container 
facilities  brings  significant  costs,  as 
these  facilities  typically  have  a  higher 
number  of  access  points  per  facility  (and 
therefore  would  incur  more  capital 
costs)  and  higher  numbers  of  personnel 
accessing  the  facility.  While  the 
additional  time  to  use  the  TWIG  reader 
to  conduct  a  biometric  match  over  the 
visual  inspection  is  limited  on  an 
individual  basis,  the  high  volume  of 
workers  could  cause  the  associated 
delay  costs  to  accrue  to  much  more 
significant  levels  than  other  facility 
types.  Given  the  large  numbers  of  truck 
drivers  accessing  these  facilities,  these 


-  -  I 

delays  would  also  be  accompanied  by 
increased  air  emissions,  resulting  in 
greater  potential  for  environmental 
impac;t.  Therefore,  in  this  NPRM,  only 
those  container  facilities  that  are 
otherwise  categorized  in  Risk  Group  A 
w(juld  be  required  to  use  TWIG  readers. 

We  will  continue  to  assess  whether 
container  facilities  warrant  additional 
consideration  with  respect  to  TWIG 
reader  requirements.  We  welcome 
additional  comments  from  the  public  on 
the  risk  group  classification  of  container 
facilities. 

8.  TWIG  Requirements  for  Risk  Group  G 

a.  Risk  Group  G  Gla.s,sification 

One  commenter  supported  the 
ANPRM’s  classification  of  OSVs  in  Risk 
Group  G.  One  commenter  suggested  that 
the  passenger  cutoff  number  for  vessels 
in  Risk  Group  C  should  not  be  500. 

Instead,  this  commenter  argued  that  the 
cutoff  number  should  be  49  overnight 
passengers  or  150  pas.sengers,  similar  to 
the  Goa.st  Guard’s  vessel  safety 
regulations.  In  respon.se,  we  reiterate 
that  the  AHP/MSRAM  analysis 
considered  factors  based  on  TSI 
consequence.  These  factors  are  different 
than  the  factors  that  underpin  the  Goast 
Guard’s  safety  regulations.  The 
passenger  cutoff  numbers  derived  from 
the  AHP/MSRAM  analysis  are  more 
appropriate  for  defining  the  risk-based 
framework  for  TWIG  reader 
requirements. 

b.  Risk  Group  G  TWIG  Requirements 

Many  commenters  agreed  with  the 
ANPRM’s  approach  that  TWIG  reader 
requirements  would  not  appreciably 
enhance  security  for  vessels  and 
facilities  in  Risk  Group  G.  One 
commenter  further  argued  that  since 
ves.sels  and  facilities  in  Risk  Group  G 
are  so  low  risk,  even  visual  TWIG 
inspections  would  he  an  unnecessary 
burden  that  would  confer  no  .security 
benefit.  As  noted  above,  however, 

.several  commenters  took  the  opposing 
view,  broadly  asserting  that  owners  and 
operators  of  all  MTSA-regulated  vessels 
and  facilities  (including  those  in  Risk 
Group  C)  should  be  required  to  u.se 
TWIG  readers  to  control  access  to  secure 
areas. 

We  believe  that  although  ves.sels  and 
facilities  in  Risk  Group  G  present  a  less 
likely  target  for  individuals  wishing  to 
do  harm,  the.se  vessels  and  facilities  still 
hold  the  potential  of  being  involved  in 
a  TSI  and  with  consequences  that  could 
still  be  significant.  A  security  benefit  is 
conferred  when  an  owner  or  operator  is 
able  to  confirm  that  each  entrant  to 
secure  areas  holds  a  TWIG,  as  the  TWIG 
serves  as  evidence  that  the  person  has 
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successhilly  passed  TSA’s  security 
threat  assessment.  Accordingly,  this 
NPRM  proposes  the  same  requirements 
as  the  ANPRM  for  Risk  Group  C,  which 
includes  requirements  to  visually 
inspect  TWlCs  before  granting 
unescorted  access  to  secure  areas,  as  is 
already  required  in  the  current 
regulations. 

Some  commenters  asked  whether 
vessels  and  facilities  in  Ri.sk  Group  G 
would  need  dedicated  security  guards  to 
perform  visual  TWIG  checks,  and  what 
credentials  these  security  guards  would 
need  to  posse.ss.  Under  current 
regulations  (which  would  not  change 
under  this  NPRM)  for  vessels  and 
facilities  categorized  in  this  NPRM  as 
Risk  Group  C,  security  personnel  must 
visually  inspect  the  TWIG  of  each 
person  seeking  une.scort(jd  access  to 
secure  areas.  Our  regulations  do  not 
require  the  use  of  “dedicated  security 
guards,”  but  do  require  that  the  security 
personnel  doing  visual  inspection  of 
TVVI(]s  have  certain  knowledge, 
training,  and  experience.  It  is  important 
for  owners,  operators,  and  others  with 
security  duties  to  be  familiar  with  the 
technologies  embedded  in  the  TWIG, 
particularly  the  features  that  make  the 
TWIG  resistant  to  tampering  and 
forgery.  Those  who  would  be  examining 
TWIGs  at  access  control  points  should 
be  familiar  enough  with  the  TWIG’s 
physical  appearance  so  that  variations 
or  alterations  are  easily  recognized. 
Relevant  security  training  requirements 
for  personnel  on  vessels  and  at  facilities 
are  found  at  33  GFR  104.210,  104.215, 

104.220,  104.225,  105.205,  105.210, 
105.215,  10B.205,  106.210,  106.215,  and 

106.220. 

9.  Physical  Placement  of  TWIG  Readers 

Eight  commenters  requested 
clarification  as  to  whether  TWIG  readers 
would  be  required  at  the  access  points 
to  each  secure  area  or  at  the  perimeter 
access  points  to  the  ves.sel  or  facility. 
Three  commenters  suggested  that 
vessels  should  not  be  required  to  place 
TWIG  readers  at  every  access  point  to  a 
secure  area.  Instead,  according  to  these 
commenters,  vessels  required  to  have 
TWIG  readers  should  only  be  required 
to  place  them  at  the  main  access  points 
to  the  vessels.  Several  commenters 
expressed  concerns  that  if  TWIG  readers 
are  required  at  the  access  points  to  each 
secure  area  on  vessels,  safety  would  be 
compromised  in  emergency  situations 
when  crewmembers  need  immediate 
access  to  those  areas. 

We  wish  to  clarify  that  for  both 
vessels  and  facilities,  the  term  “secure 
area”  is  defined  as  “*  *  *  the  area 
*  *  *  over  which  the  owner/operator 
has  implemented  security  measures  for 


access  control  *  *  *.  It  does  not  include 
passenger  access  areas,  employee  access 
areas,  or  public  access  areas  *  * 

For  facilities,  the  secure  area  may 
encompass  the  entire  facility,  or  the 
facility  may  consist  of  a  combination  of 
secure  areas  and  public  access  areas. 
Similarly,  for  vessels,  the  secure  area 
may  encompass  the  entire  vessel,  or  the 
vessel  may  consist  of  a  combination  of 
secure  areas  and  passenger  and 
employee  access  areas. 

This  NPRM  proposes  different 
requirements  for  vessels  and  facilities 
with  respect  to  the  placement  of  TWIG 
readers.  For  facilities,  this  NPRM 
proposes  to  require  TWIG  readers  at  the 
access  points  to  each  secure  area.  If  the 
entire  facility  is  designated  as  a  secure 
area,  then  TWIG  readers  would  only  be 
required  at  the  access  points  to  the 
facility  itself.  If  the  secure  area  does  not 
encompass  the  entire  facility,  then 
TWIG  readers  would  be  required  at  the 
access  points  to  each  secure  area. 

For  vessels,  this  NPRM  propo.ses  to 
require  TWIG  readers  at  the  access 
points  to  the  vessel  itself,  regardle.ss  of 
whether  the  secure  area  encompasses 
the  entire  vessel.  Thus,  even  if  the 
secure  area  does  not  encompass  the 
entire  vessel  (e.g.,  a  pa.ssenger  vessel 
consisting  of  secure  areas  and  passenger 
and  employee  access  areas),  TWIG 
readers  would  only  be  required  at  the 
access  points  to  the  vessel  itself.  TWIG- 
holders  may  be  granted  unescorted 
access  to  the  vessel’s  secure  areas  after 
the  TWIG  has  been  verified,  validated, 
and  authenticated  at  a  vessel  access 
control  point.  TWIG-holders  may  then 
move  between  secure  areas  and 
passenger  and  employee  access  areas 
without  processing  through  a  TWIG 
reader  each  time.  We  request  additional 
comments  from  the  public  on  the 
proposed  regulator}'  provisions 
regarding  the  placement  of  TWIG 
readers  for  vessels  and  facilities,  and 
how  to  minimize  crewmembers  from 
entering  secure  and/or  restricted  areas  if 
they  do  not  hold  a  TWIG. 

With  respect  to  emergency  situations, 
we  partially  addressed  this  issue  in  the 
TWIG  1  Final  Rule,  and  added  a 
paragraph  to  33  GFR  101.514  clarifying 
that  emergency  personnel  need  not  have 
TWIGs  to  obtain  unescorted  access  to 
secure  areas  during  emergencies. 
Moreover,  this  NPRM  does  not  propose 
to  require  TWIG  readers  on  vessels  at 
each  access  point  to  a  secure  area. 
Instead,  TWIG  readers  would  only  be 
required  at  the  access  points  to  the 
vessel  itself. 

One  commenter  suggested  that  with 
respect  to  OGS  facilities,  the  appropriate 

^>^33  CFR  101. lOS. 


location  for  TWIG  reader  placement  is 
not  on  the  facility  it.self,  but.  rather,  at 
the  shore-side  points  of  embarkation  for 
the  facility.  This  comment  echoes  a 
recommendation  from  NMSAG  in  the 
TWIG  1  NPRM,^*'*  to  which  we 
responded  that  OGS  facilities  where 
access  is  limited  and  can  be  controlled 
by  reading  the  TWIG  at  the  point  of 
embarkation  may  continue  to  do  so. 

Note  that  this  NPRM  does  not  propose 
TWIG  reader  requirements  for  any  OGS 
facilities.  Accordingly,  OGS  facilities 
where  access  is  limited  and  can  be 
c,ontrolled  by  visually  inspecting  the 
TWIG  at  the  point  of  embarkation  may 
do  so. 

One  commenter  suggested  that 
owners  and  operators  of  facilities 
should  not  be  required  to  use  TWIG 
readers  on  docks  and  other  waterside 
access  points.  In  respon.se,  we 
emphasize  that  we  are  not  proposing  a 
blanket  exemption  from  TWIG  reader 
requirements  on  docks  and  other 
waterside  access  points.  As  proposed  in 
this  NPRM,  owners  and  operators  of 
facilities  in  Risk  Group  A  would  be 
required  to  ensure  that  access  to  secure 
areas  is  limited  to  individuals  whose 
TWIGs  have  been  scanned  by  a  TWIG 
reader. 

We  also  note  that  in  the  TWIG  1  Final 
Rule,  we  revised  33  GFR  105.115  to 
provide  greater  flexibility  to  facility 
owners  and  operators  by  allowing  them 
the  option  to,  redefine  their  “secure 
area”  as  only  that  portion  of  their  access 
control  area  that  is  directly  related  to 
maritime  transportation.  Thus,  facilities 
whose  footprint  includes  portions  that 
are  not  directly  related  to  maritime 
transportation  can  submit  an  FSP  for 
Goast  Guard  approval  that  removes 
tho.se  areas  from  the  definition  of  the 
facility’s  “secure  area”  for  Goast  Guard 
regulator}'  purposes.  Such  facilities 
would  typically  include  refineries, 
chemical  plants,  factories,  mills,  power 
plants,  smelting  operations,  or 
recreational  boat  marinas.  As  discussed 
above,  we  are  also  considering  allowing 
multiple  risk  grcup  designations  within 
one  facility,  to  a!;count  for  situations 
where  one  portion  of  a  facility  handles 
dangerous  cargoes  and  another  portion 
does  not.  Owners  and  operators  should 
comply  with  T^'IG  reader  requirements 
in  a  manner  that  considers  the  specific 
nature  of  their  facilities  and  their  access 
points,  and  they  may  take  advantage  of 
regulatory  provisions  that  would 
minimize  the  impact  on  operations. 

10.  Recurring  Unescorted  Access 

Numerous  commenters  generally 
supported  the  ANPRM’s  provision 
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regarding  RUA  as  a  means  of  providing 
relief  to  owners  and  operators  otherwise 
required  to  use  TWIG  readers.  Many  of 
these  commenters  expressed  differing 
opinions  regarding  the  proposed  cutoff 
number  of  14.  Six  commenters  stated 
that  14  is  an  appropriate  cutoff  number. 
More  than  25  commenters  felt  that  the 
cutoff  number  should  be  higher.  One 
commenter  felt  that  the  cutoff  number 
should  be  lower.  Several  commenters 
argued  that  14  is  an  arbitrary  cutoff 
number,  though  they  offered  no 
rationale  or  alternative  cutoff  number. 
Five  commenters  suggtisted  that  the 
cutoff  number  should  be  approved  by 
the  GOTP  on  a  case-by-case  basis, 
considering  factors  such  as  an  entity’s 
size  and  whether  a  vessel  operates  with 
multiple  crews. 

Several  commenters  requested 
clarification  regarding  whether  an  entity 
could  grant  RUA  privileges  to 
contractors,  vendors,  and  other  frequent 
visitors. 

Approximately  eight  commenters 
opposed  the  ANPRM’s  RUA  proposal, 
.suggesting  instead  that  we  should 
simply  exempt  all  vessels  with  fewer 
than  14  TVVIC-holders  on  board  from 
TWIG  reader  requirements.  One 
commenter  noted  that  such  an 
exemption  would  fall  squarely  within 
the  SAFE  Port  Act’s  provision  that 
prohibits  requiring  TWIG  readers  on 
vessels  that  the  Secretary  has 
determined  do  not  have  the  requisite 
number  of  TWIG-holders  as 
crewmembers.'*^ 

Two  commenters  argued  that  RUA 
would  compromise  security  by  granting 
unescorted  access  to  secure  areas 
without  requiring  individuals  to 
undergo  screening  using  a  TWIG  reader. 

One  commenter  felt  the  phrase 
“recurring  unescorted  access’’  could  be 
misinterpreted  to  mean  that  an 
individual  may  require  an  escort  to 
access  a  secure  area,  even  if  the 
individual  is  a  TWlG-holder. 

Several  commenters  opposed  a 
requirement  to  perform  the  initial 
biometric  scan  using  a  TWIG  reader  on 
TWIG-holders  granted  RUA.  Their 
rationale  was  that  TSA  already  performs 
reliable  biometric  identity  verification 
prior  to  the  issuance  of  each 
individual's  TWIG.  Some  commenters 
also  raised  concerns  of  potential  fraud 
that  could  arise  if,  as  suggested  in  the 
ANPRM,  an  owner  or  operator  pursued 
an  agreement  with  a  facility  or  other 
company  to  borrow  or  otherwi.se  have 
access  to  a  TWIG  reader  in  order  to 
perform  the  one-time  initial  biometric 
verification. 
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One  commenter  felt  that  the  proposed 
initial  biometric  scan  requirement 
would  be  appropriate.  Another 
commenter  felt  that  owners  and 
operators  should  be  required  to  perform 
an  electronic  biometric  scan  using  a 
TWIG  reader  at  the  beginning  of  each 
shift  for  each  'FWIOholder  granted 
RUA. 

Three  commenters  argued  that  owners 
and  operators  granting  RUA  privileges 
should  not  be  required  to  purchase  a 
TWIG  reader  to  perform  initial  biometric 
scans  on  RUA  grantees.  Two 
commenters  suggested  that  an  Internet- 
based  system  would  provide  the  most 
practical  method  for  keeping  track  of 
RUA  grantees. 

One  commenter  called  attention  to  the 
fact  that  employee  records  regarding 
individuals  granted  RUA  would  be  kept 
by  the  employer,  not  the  Goast  Guard  or 
fSA. 

After  considering  the  comments  and 
further  analysis  discussed  below  in 
Section  IV.,  “Soction-by-Section 
Description  of  Propo.sed  Rule,”  we  have 
removed  from  this  NPRM  the  RUA 
provi.sions  proposed  in  the  ANPRM. 

RUA  was  previously  proposed  to 
introduce  flexibility  and  provide  relief 
to  vessels  otherwise  required  to  use 
TWIG  readers,  based  on  the  familiarity 
that  exists  between  a  relatively  .small 
number  of  crewmembers.  This  NPRM 
incorporates  two  important  proposals, 
however,  that  render  RUA  an 
unnecessary  provision.  First,  unlike  the 
ANPRM,  which  proposed  TWIG  reader 
requirements  for  Risk  Groups  A  and  B, 
this  NPRM  proposes  TWIG  reader 
requirements  for  Risk  Group  A  only. 
Second,  this  NPRM  proposes  a  broad 
exemption  from  TWIG  reader 
requirements  for  all  vessels  with  14  or 
fewer  TWIG-holding  crewmembers.  This 
exemption  is  based  on  the  SAFE  Port 
Act’s  provision  that  prohibits  requiring 
TWIG  readers  on  vessels  that  the 
Secretary  has  determined  do  not  have 
the  requisite  number  of  TWlG-bolders  as 
crewmembers. These  two  changes 
render  the  need  for  RUA  as  a 
mechanism  for  regulatory  relief 
unnecessary. 

11.  TWIG  Reader  Durability,  Safety, 
Approval,  Galibration,  and  Gompliance 

Four  commenters  expressed  concerns 
that  harsh  weather  and  other  physical 
stresses  on  vessels  and  at  facilities 
would  likely  cau.se  TWIG  readers  to  fail 
or  otherwise  become  damaged.  One 
commenter  countered  that  TWIG  readers 
have  already  been  subjected  to 
environmental  testing,  and  have  proven 
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to  function  well  in  the  marine 
environment. 

The  TWIG  Pilot  found  that  at  varying 
locations,  some  TWIG  readers 
experienced  difficulty  scanning 
fingerprints  in  inclement  weather. 

Gertain  types  of  TWIG  readers  withstood 
harsh  weather  conditions,  whereas 
others  were  found  to  be  sensitive  to 
those  conditions.  Throughout  the  TWIG 
Pilot,  the  conditions  under  which  TWIG 
readers  had  to  perform  were 
significantly  more  challenging  than 
those  commonly  found  at  entrances  to 
office  buildings  and  other  more 
controlled  locations  and  environments. 
The  TWIG  Pilot,  however,  noted  that 
most  of  the  challenges  as.sociated  with 
weather  can  be  overcome  with  proper 
planning  that  takes  environmental 
conditions  into  consideration.'’^ 

One  commenter  requested  that  we 
consider  the  safety  concerns  of  using 
TWIG  readers  in  areas  where  flammable 
materials  are  stored  or  transferred.  We 
agree  that  safety  concerns  are  of  tin; 
utmo.st  importance,  and  expect  that 
owners  and  operators  who  carry  or 
handle  flammable  materials  would 
comply  with  applicable  TWIG  reader 
requirements  in  a  manner  that  does  not 
compromise  safety. 

One  commenter  stated  that  TWIG 
readers  must  be  able  to  process 
biometric  scans  in  3  seconds  or  less  in 
order  to  minimize  the  impact  of  TWIG 
reader  requirements  at  facilities  with 
large  numbers  of  entrants.  .Several 
commenters  stated  that  we  should 
establish  a  minimum  standard  for  errors 
in  connection  with  TWIG  reader 
technology.  We  have  passed  these 
comments  to  T.SA  for  con.sideration  in 
future  planning.  T.SA  has  e.stabli.shed 
the  TVVIG  reader  specifications  and 
Qualified  Technology  List  process 
(described  later  in  this  section)  to 
validate  that  TWIG  readers  meet  the 
specifications.  In  addition,  TSA  is 
conducting  a  card  error/failure  analysis 
to  identify  and  address  TWIG  reader  and 
card  failures.  There  is  additional 
Information  on  TWIG  reader  throughput 
in  the  TWIG  Pilot  report,  which  is 
available  in  the  public  docket  for  this 
rulemaking. 

As  di.scussed  in  the  ANPRM,  TWIG 
readers  are  considered  “security 
.systems  and  equipment,”  and  therefore, 
existing  regulatory  provisions 
applicable  to  security  systems  and 
equipment  maintenance  would  require 
that  TWIG  readers  be  inspected,  tested, 
calibrated,  and  maintained  in 
accordance  with  the  manufacturers’ 


Sei!  page  vii  of  the  'I'VVIC  Pilot  Report.  (A  copy 
of  the  TWIC  Pilot  Report  is  available  for  viewing  in 
the  public  docket  for  this  rulemaking.) 
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recommendations.'*”  Additionally, 
records  of  such  actions  would  be 
required  to  be  maintained  for  at  least  2 
years  and  made  available  to  the  Coast 
Guard  upon  request.^*®  The  ANPRM 
sought  public  comment  on  whether 
TWIC  readers  should  also  be  subject  to 
additional  Coast  Guard  inspections  and/ 
or  third  party  audits  to  further  ensure 
that  TWIC  readers  are  maintained  in 
proper  working  order. 

Two  commenters  favored  both 
additional  Coast  Guard  inspections  and 
third-party  audits  to  check  that  TWIC 
readers  are  maintained  in  proper 
working  order.  Ten  commenters 
opposed  third-party  audits,  and 
suggested  that  the  Coast  Guard  should 
conduct  compliance  inspections.  Six 
commenters  favored  neither  Coast 
Guard  inspections  nor  third-party 
audits,  arguing  that  owners  and 
operators  are  already  required  to 
maintain  security  equipment 
maintenance  logs,  which  can  be 
reviewed  by  the  Coast  Guard  to  make 
compliance  determinations.  We  note 
that  33  CFR  104.260  and  105.250 
already  require  security  systems  (which 
would  include  TWIC  readers)  to  be  in 
good  working  order  and  inspected, 
tested,  calibrated,  and  maintained 
according  to  the  manufacturer’s 
recommendation.  These  existing 
regulatory  provisions  also  require 
owners  and  operators  to  maintain 
records  of  the  results  of  such  testing  for 
2  years.  Additionally,  Coast  Guard  field 
inspectors  would  inspect  TWIC  reader 
functionality  as  part  of  regularly 
occurring  inspections.  We  agree  with 
the  majority  of  commenters  above  that 
appreciable  value  would  not  be  added 
by  requiring  additional  Coast  Guard, 
inspections  and/or  third  party  audits 
beyond  the  existing  provisions  on 
security  systems  and  equipment 
maintenance.  Therefore,  this  NPRM 
does  not  propose  additional  Coast 
Guard  inspections  and/or  third  parly 
audits. 

One  commenter  generally  requested 
guidance  regarding  how  owners  and 
operators  may  voluntarily  use  TWIC 
readers  before  we  publish  a  TWIC 
reader  final  rule.  On  March  15,  2011,  we 
published  a  notice  announcing  the 
availability  of  Policy  Advisory  Council 
Decision  (PAC-D)  01-11,  “Voluntary 
Use  of  TWIC  Readers,”  providing 
guidance  on  how  owners  and  operators 
may  use  TWIC  readers  to  meet  existing 
regulatory  requirements.  Navigation  and 


See  33  CFR  104.260  and  105.250. 

33  CFR  104.235  and  105.225. 

“Policy  Advisory'  Council  Decision  01-11, 
"Voluntary  Use  of  TVVIC  Readers,"  available  for 
viewing  at  https://homeporl.uscg.mil/. 


Vessel  Inspection  Circular  (NVIC)  03- 
07”!  provides  additional  guidance  to 
the  public  on  this  i.ssue. 

F'ive  commenters  requested  that  we 
immediately  publish  a  list  of  TWIC 
reader  specifications,  or  a  list  of 
acceptable  TWIC  reader  vendors,  so  that 
owners  and  operators  wishing  to  use 
Federal  grant  money  to  purchase 
equipment  can  do  so  before  we  publish 
a  TWIC  reader  final  rule.  Another 
commenter  cautioned  that  such  an 
approach  may  not  be  advisable  because 
TWIC  reader  technology  is  still 
evolving. 

PAC-D  01-n  provides  guidance  on 
how  owners  and  operators  of  vessels  or 
facilities  can  use  TWIC  readers  to  meet 
existing  regulatory  requirements  for 
effective  identity  verification,  card 
validity,  and  card  authentication.  A  list 
of  TWIC  readers  that  have  passed  the 
Initial  Capability  Evaluation  (ICE)  Test 
is  available  at  http:/ /ww'w. tsa.gov/ 
assets/pdf/twic_ice_Iist.pcif.  As  stated  in 
PAC-D  01-11,  however,  TWIC  readers 
allowed  pursuant  to  PAC-D  01-11  may 
no  longer  be  valid  after  promulgation  of 
a  TWIC  reader  final  rule,  and  DHS  will 
not  fund  replacement  TWIC  readers. 

The  Department  of  Commerce’s 
National  Institute  of  Standards  and 
Technology  (NIST)  and  TSA  are 
developing  TWIC  reader  specifications. 
TSA  will  establish  a  process  to  qualify 
TWIC  readers,  and  will  maintain  a 
Qualified  Technology  List  (QTL)  of 
acceptable  TWIC  readers.  We  anticipate 
that  there  may  be  changes  from  the  ICE 
Test  list  to  the  QTL  list,  based  on  final 
TWIC  reader  specifications  resulting 
from  the  QTL  process. 

12.  TWIC  Pilot  and  HSI  Report 

Seven  commenters  expressed 
confidence  that  the  TWIC  Pilot  would 
yield  important  information  that  should 
inform  this  NPRM,  including 
•information  regarding  TWIC  reader  error 
rates,  transaction  times,  durability  in 
extreme  weather  conditions,  and  TWIC 
integration  with  an  existing  PACS.  Two 
commenters  requested  that  the  TWIC 
Pilot  include  additional  ports.  The 
Merchant  Marine  Personnel  Advisory 
Committee  (MERPAC)  recommended 
that  the  TWIC  Pilot  should  include  a 
sufficient  number  of  vessels  in 
appropriately  diverse  operating  areas  to 
test  TWIC  reader  technology,  operating 
conditions,  and  procedures. 

TSA  completed  data  collection  for  the 
TWIC  Pilot  on  May  31,  2011.  The  TWIC 
Pilot  gathered  data  from  pilot  sites 


See  Navigation  and  Ve.ssel  Inspection  Circular 
(NVIC)  No.  03-07,  "Guidance  for  the 
Implementation  of  the  Transportation  Worker 
Identification  Credential  (TWIC)  Program  in  the 
Maritime  .Sector,"  duly  2,  2007). 


regarding  TWIC  reader  performance  and 
reliability  as  well  as  throughput  data  at 
vehicle  and  pedestrian  access  points, 
which  was  instrumental  in  evaluating 
the  impact  of  TWIC  reader  use  on  vessel 
and  facility  operations.  Although  the 
SAFE  Port  Act  required  the  pilot 
program  to  take  place  at  not  fewer  than 
five  distinct  geographic  locations,  the 
program  actually  took  place  in  seven 
geographic  locations  to  allow  for  the 
evaluation  of  TWIC  reader  functionality 
and  impacts  across  a  variety  of 
environmental  and  operational 
conditions.  The  TWIC  Pilot  report 
provides  a  list  of  the  TWIC  Pilot 
participants. 

Two  commenters  urged  us  to  consider 
the  final  HSI  Report  in  crafting  the 
NPRM.  We  acknowledge  that  the  HSI 
Report  has  provided  useful  insights  and 
information  that  have  informed  the 
proposals  in  this  NPRM. 

A  summary  of  both  the  TWIC  Pilot 
and  HSI  Report  recommendations  are 
provided  below  in  Sections  IIl.F.  “TWIC 
Reader  Pilot  Program”  and  III.G.,  “HSI 
Report,”  respectively.  A  copy  of  the 
TWIC  Pilot  Report  is  available  for 
viewing  in  the  public  docket  for  this 
rulemaking.  A  non-SSI  version  of  the 
HSI  Report  is  available  for  viewing  in 
the  public  docket  for  this  rulemaking. 

1 3.  Security  Plan  Amendment 

Two  commenters  requested  that  the 
revisions  to  security  plans  resulting 
from  this  NPRM  should  be  as  minimal 
as  possible.  We  believe  the  proposals  in 
this  NPRM  are  consistent  with  that 
reque.st. 

Six  commenters  generally  supported 
the  ANPRM’s  proposal  to  require 
amendments  to  security  plans  within  6 
months  after  we  publish  a  final  TWIC 
reader  rule.  Three  commenters  felt  that 
the  ANPRM’s  proposed  deadline  of  6 
months  is  too  short.  One  commenter 
requested  a  9-month  deadline.  Five 
commenters  requested  at  least  a  1-year 
deadline.  One  commenter  suggested 
staggered  deadlines  of  24  months,  18 
months,  and  12  months  for  Risk  Groups 
A,  B,  and  C,  respectively.  Six 
commenters  requested  staggered 
deadlines  based  on  the  expiration  dates 
of  existing  security  plans.  Two 
commenters  suggested  that  each 
security  plan  amendment  deadline 
should  be  determined  on  a  case-by-case 
basis.  Another  commenter  suggested 
that  requirements  to  amend  .security 
plans  should  apply  once  we  have 
classified  each  vessel  and  facility  into 
its  risk  group. 

In  light  of  the  comments  and  further 
analysis,  this  NPRM  would  extend  the 
proposed  deadline  for  security  plan 
updates.  Owners  and  operators  would 
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be  required  to  amend  security  plans  to 
include  TWIC  requirements  within  2 
years  after  publication  of  tbe  final  rule 
in  the  Federal  Register. 

One  commenter  suggested  that 
amended  security  plans  should  be 
reviewed  by  the  Coast  Guard  before 
owners  and  operators  are  required  to 
invest  resources  into  TWlC-related 
expenditures.  We  encourage  owners  and 
operators  to  work  with  the  Coast  Guard, 
as  needed,  to  prepare  security  plans  that 
comply  with  regulator^’  requirements. 

We  do  not  believe,  however,  that  it  is 
necessary  to  create  a  formal 
coordination  process  in  which  the  Coast 
Guard  w’ould  review  amended  security 
plans  separate  from  what  already  exists. 

14.  Recordkeeping 

The  ANPRM  proposed  a  requirement 
on  owners  and  operators  using  TWIG 
readers  to  maintain  records  on  each 
individual  granted  unescorted  access  to 
a  secure  area.  Owners  and  operators 
would  be  required  to  maintain  such 
records  for  a  period  of  2  years.  Five 
commenters  argued  that  owners  and 
operators  should  not  be  required  to 
check  the  TWICs  of  individuals  leaving 
a  vessel  or  facility.  This  is  consistent 
with  the  ANPRM’s  approach,  and  we 
propose  it  in  this  NPRM  as  well. 

One  commenter  considered  the 
ANPRM’s  proposed  2-year  record 
retention  requirement  to  be  reasonable. 
Other  commenters  believed  2  years  is 
longer  than  necessary  for  record 
retention,  and  suggested  alternative 
durations  ranging  from  30  days  to  1 
year.  Fifteen  commenters  opposed  a  2- 
year  record  retention  requirement 
altogether,  arguing  that  the  costs  would 
outweigh  the  benefits  to  law 
enforcement.  One  commenter  opposed 
recordkeeping  requirements  for  Risk 
Group  C. 

We  believe  TWIC  reader  records  can 
prove  useful  to  law  enforcement 
without  imposing  an  undue  burden  on 
the  regulated  population.  The  2-year 
timeframe  for  record  retention  was 
designed,  in  part,  for  consistency  with 
existing  security-related  and  other 
recordkeeping  requirements  applicable 
to  vessels  and  facilities.*’^  A  uniform 
timeframe  for  recordkeeping 
requirements  provides  the  public  with  a 
consistent  and  predictable  standard. 

Two  commenters  stated  that  MTS  A 
does  not  require  the  Secretary  to  impo.se 
recordkeeping  requirements.  We  agree 
with  this  comment.  With  respect  to 
TWIC,  MTSA  requires  the  Secretary  to 
prescribe  regulations  to  prevent  an 
individual  from  entering  secure  areas  of 
vessels  and  facilities  unle.ss  the 


individual  is  so  authorized  and  either 
possesses  a  TWIC  or  is  escorted  by 
someone  who  possesses  a  TWIC.*’-’ 

Thus,  while  MTSA  does  not  specifically 
require  the  Secretary  to  impose 
recordkeeping  requirements,  such 
requirements  are  within  the  Secretary’s 
authority,  and  they  are  an  important 
part  of  the  set  of  regulations  designed  to 
prevent  unauthorized  access  to  the 
.secure  areas  of  the  nation’s 
transportation  system.  For  example,  in 
the  event  of  a  TSI  or  a  security  breach, 
records  would  be  available  to  the  Coast 
Guard  and  other  law  enforcement  to 
enable  them  to  determine  who  had 
accessed  the  vessel  or  facility. 

Two  commenters  requested  that  we 
prescribe  more  detailed  recordkeeping 
requirements.  In  contrast,  one 
commenter  requested  that  we  allow 
individual  regulated  parties  to 
determine  the  best  method  and  manner 
of  complying  with  the  recordkeeping 
requirements.  We  agree^with  the  latter 
commenter’s  more  flexible  approach. 

One  commenter  acknowledged  that 
TWIC-related  records  could  be  useful  to 
law  enforcement,  but  argued  that 
records  should  only  be  shared  with  law 
enforcement  on  a  need-to-know  basis. 
Another  commenter  suggested  that 
records  should  only  be  kept  to  the 
extent  they  provide  a  homeland 
security-related  benefit.  We  believe  that 
TWIC  reader  recordkeeping 
requirements  would  proVe  beneficial  to 
law  enforcement  in  any  number  of 
inve.stigations.  Accordingly,  this  NPRM 
does  not  propose  restrictions  on  how 
law  enforcement  may  use  those  records. 

One  commenter  questioned  whether 
portable  TWIC  readers  have  the 
capability  to  retain  records  for  2  years. 

In  response  to  this  question,  we  wish  to 
clarify  that  this  NPRM  would  not 
require  records  to  be  stored  specifically 
in  TWIC  readers.  Logs  from  TWIC 
readers  may  be  maintained  on  the  TWIC 
readers  themselves  or  exported  to  other 
systems.  As  stated  above,  we  are  not 
prescribing  the  specific  method  and 
manner  of  complying  with  the  proposed 
recordkeeping  requirements. 

Four  commenters  expressed  concerns 
regarding  the  privacy  of  personal 
information  stored  in  TWIC  readers. 
Some  commenters  highlighted  concerns 
w'ith  respect  to  foreign-owned  vessels 
and  vessels  traveling  in  foreign  waters 
where  equipment  may  be  subject  to 
.seizure  by  foreign  authorities.  One 
commenter  suggested  that  the  personal 
information  stored  in  a  TWIC  reader 
should  be  classified  as  SSI,  which 
would  trigger  the  compliance 
protections  in  49  CFR  part  1520. 


'‘■'46  IJ.S.C.  70105(a). 


We  believe  that  information  collected 
by  a  TWIC  reader  needs  to  be  protected. 
We  wish  to  clarify  that  the  TWIC 
requirements  found  in  33  CFR  part  104 
do  not  apply  to  foreign  vessels.®'*  We 
also  wish  to  clarify  that  TWIC  readers 
typically  do  not  capture  or  record  the 
name  of  the  TWlC-holder.  A  TWIC 
reader  only  captures  the  TWlC-holder’s 
name  if  it  is  a  contact  TWIC-reader  (i.e., 
one  that  requires  the  TWIC-holder  to 
insert  the  TWIC  into  a  slot  for  direct 
contact  between  the  TWIC  reader  and 
the  chip  embedded  in  the  TWIC)  and 
only  after  the  TWIC-holder  has  entered 
the  PIN.  This  NPRM  does  not  propo.se 
to  require  owners  and  operators  to 
specifically  use  contact  TWIC  readers, 
nor  does  this  NPRM  propose  any  PIN 
requirement.  Therefore,  a  TWIC  reader 
will  typically  capture  three  pieces  of 
information  when  an  individual’s  TWIC 
is  scanned:  (1)  FASC — N;  (2)  date;  and 
(3)  time.  As  explained  above,  a  contact 
TWIC  reader  will  also  capture  name 
information  after  the  PIN  has  been 
entered.  A  PACS  may  aLso  capture  the 
name  of  the  TWIC-holder.  We  consider 
a  TWIC-holder’s  name  and  F’ASC-N  to 
be  SSI  under  49  CFR  15.5.  Therefore,  if 
that  information  is  captured  by  a  TWIC 
reader,  the  information  would  need  to 
be  protected  in  accordance  with  49  CFR 
Part  15,  which  imposes  duties  on 
“certain  covered’’  persons  to  protect 
SSI.®’’  “Covered  persons’’  include, 
among  others:  (1)  Each  owner,  charterer, 
or  operator  of  a  ves.sel,  including  foreign 
vessel  owners,  charterers,  and  operators, 
required  to  have  a  .security  plan  under 
Federal  or  International  law;  (2)  each 
owner  or  operator  of  a  maritime  facility 
required  to  have  a  security  plan  under 
MTSA  and  each  person  who  has  access 
to  SSI,  as  specified  in  49  CFR  15.11.®® 
Furthermore,  the  International  Ship  and 
Port  Facility  Security  Code  requires  a 
ves.sel’s  security  plan  and  applicable 
security  records  to  be  protected  from 
unauthorized  access  or  disclosure.®^  SSI 
information  collected  by  a  TWIC  reader 
falls  under  that  requirement. 

One  commenter  supported  the 
ANPRM’s  proposed  requirement  that 
owners  and  operators  explain  how  they 
are  protecting  personal  identity 
information  stored  in  a  separate  PACS. 
Two  commenters  questioned  whether 
MTSA  grants  the  Coast  Guard  authority 
to  impo.se  such  a  requirement. 

To  the  extent  that  a  PACS  contains 
personal  identity  and  biometric 


"“.See  3:i  CFR  104.105(d). 

“.See  49  CFR  15.7. 

•‘•‘See  49  CFR  15.7. 

"''See  International  .Strip  and  Port  Facility  Cxrdo, 
Part  A.  adopted  on  December  12,  2002,  Sections  9.7, 
9.8  and  10.4. 


“2  33  CFR  104.235;  33  CFR  105.225. 
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information,  it  contains  SSI,  which  must 
bo  protected  in  accordance  with  49  CFR 
part  15.  The  Coast  Guard,  through 
delegation  from  the  Secretary,  has  the 
authority  to  impose  such  recordkeeping 
requirements.  Section  70124  of  Title  46 
IJ.S.C.  authorizes  the  Secretary  to  issue 
regulations  nece.ssary  to  implement 
provisions  of  chapter  701  of  Title  46 
U.S.C,  and  46  U.S.C.  70103(c)(4) 
subjects  all  security  plans  to  review  by 
the  Secretary.  Additionally,  46  U.S.C. 
71013(c)(4)(D)  requires  the  periodic 
verification  of  the  effectiveness  of  an 
FSP.  Recordkeeping  requirements  are 
authorized  under  those  statutory 
provisions. 

15.  Other  Comments 

Seven  commenters  requested 
additional  public  meetings  and  greater 
coordination  between  the  Coast  Guard 
and  affected  industries  as  the  TWIG 
program  is  implemented.  Two 
commenters  requested  greater  labor 
union  input  regarding  the  employee 
information  collected  and  stored  in  the 
TWIC.  One  commenter  requested  greater 
Coast  Guard  collaboration  with 
Congress,  authorities  from  affected 
States,  and  Coast  Guard  advisory 
committees  during  the  rulemaking 
process. 

We  will  hold  at  lea.st  one  public 
meeting  in  connection  with  this 
rulemaking  and  we  are  considering 
holding  additional  public  meetings  in 
connection  with  this  rulemaking.  The 
details  of  any  future  public  meeting  will 
be  published  in  a  separate  notice  in  the 
'Federal  Register.  We  welcome  the 
participation  and  comments  of  all 
interested  parties. 

Three  commenters  suggested  that 
TWIC  reader  requirements  should  be 
tailored  to  enable  integration  with  an 
cxi.sting  PACS,  since  some  owners  and 
operators  have  invested  substantial 
resources  into  existing  systems.  We 
agree  with  these  commenters.  In  fact, 
data  from  the  TWIC  Pilot  demonstrated 
that  those  pilot  participants  where 
TWIC  readers  were  certified  for 
operation  with  an  existing  PACS 
encountered  fewer  integration  and 
operational  and  technical  issues  than 
other  pilot  participant  systems. 
Accordingly,  this  NPRM  proposes 
options  for  vessels  and  facilities  to 
either  use  a  stand-alone  TWIC  reader  or 
to  integrate  TWIC  into  an  existing 
PACS. 

Two  commenters  requested  additional 
information  regarding  the  ANPRM’s 
reference  to  alternate  biometrics  that 
may  be  used  in  connection  with  TWIC. 
This  NPRM  continues  to  propose  two 
alternatives  for  biometric  matching. 
Owners  and  operators  may:  (1)  Use  a 


TWI(>  reader  to  match  the  TWIC- 
holder’s  fingerprint  to  one  of  the 
fingerprint  templates  stored  in  the 
TWIC;  or  (2)  u.se  a  PACS  to  match  the 
TWIC-hoIder’s  biometric  to  the 
biometric  stored  in  a  PACS.  For  the 
latter  option,  owners  and  operators  may 
use  a  different  biometric  than  the 
fingerprint,  such  as  an  iris  scan  or  hand 
geometry,  stored  in  a  PACS  to  be 
matched  to  the  individual  seeking 
access  to  secure  areas.  Since  the 
implementation  of  the  latter  option 
would  be  unique  to  each  vessel  or 
facility,  it  would  be  impractical  for  us 
to  propose  a  single  set  of  prescriptive 
reguktions  for  each  owner  and  operator 
to  follow.  Instead,  owners  and  operators 
would  explain  in  their  security  plans 
the  details  of  how  their  use  of  alternate 
biometrics  performs  the  required  access 
control  functions. 

Two  commenters  suggested  that  TWIC 
functionality  should  be  enhanced  to 
include  other  biometrics  in  addition  to 
fingerprints.  We  believe  that  to  enhance 
the  features  on  the  TWIC  so  that  it 
includes  other  biometrics  in  addition  to 
fingerprints  would  increase  the  costs 
associated  with  the  TWIC  program.  We 
do  not  currently  have  data  to  show  that 
the  benefits  of  such  an  enhancement 
would  justify  tho.se  additional  costs. 
Furthermore,  the  only  standard  for  a 
biometric  that  the  Federal  government 
has  published  to  date  is  the  fingerprint 
biometric.®” 

One  commenter  suggested  that  th'e 
final  TWIC  reader  rule  should  become 
effective  only  after  a  period  of  24-36 
months  to  enable  owners  and  operators 
to  adequately  train  employees  and  test 
their  TWIC  readers.  We  acknowledge 
that  a  period  for  TWIC  reader  training 
and  testing  is  warranted.  This  NPRM 
proposes  an  effective  date  for 
compliance  within  2  years  after 
publication  of  a  TWIC  reader  final  rule 
in  the  Federal  Register. 

One  commenter  requested 
confirmation  that  the  regulations  are 
imposing  minimum  requirements,  and 
that  owners  and  operators  be  given 
discretion  to  implement  higher 
standards.  While  we  have  sought  to 
minimize  costs  in  this  rulemaking, 
owners  and  operators  may  impose 
security  provisions  that  exceed  the 
minimum  regulatory  requirements. 

Three  commenters  suggested  that 
vessels  operating  outside  U.S.  waters 
should  not  be  required  to  use  TWIC 
readers,  citing  concerns  about 


•’*’  See  National  Instituta  of  Standards  and 
Tec;hnology  (NIST)  Special  Publication  800-7R-1, 

'  Biometric  Data  Specification  for  Personal  Identity 
Verification,”  (|annary  2007),  available  at  http:// 
csrc.nist.gov/puhUcations/nistpuhs/S(1()-76-l/ 
SP800-76-1  012407.pdf. 


di.sruptions  at  foreign  ports  due  to  the 
inability  of  foreign  workers  to  access 
these  ve.ssels.  We  disagree  with  these 
comments  and  do  not  propose  an 
exemption  from  TWIC  reader 
requirements  for  vessels  operating 
outside  U.S.  waters.  Under  existing 
regulation,  all  persons  requiring 
unescorted  access  to  secure  areas  of  a 
MTSA-regulated  vessel  must  possess  a 
TWIC,  regardless  of  whether  the  vessel 
is  located  in  U.S.  waters.®^  For  any 
individual  without  a  TWIC  to  access 
secure  areas  of  a  MTSA-regulated 
vessel,  the  individual  mu.st  be 
authorized  to  be  there  and  also  be 
escorted  by  a  TWIC-holder. 

One  commenter  asked  whether  a  non- 
U.S.  citizen  is  eligible  to  obtain  a  TWIC. 

A  list  of  certain  non-U. S.  citizens  that 
are  eligible  to  obtain  a  TWIC  is  available 
on  TSA’s  Web  site  at  http:// 
www.tsa.gov/sites/default/files/ 
publications/ pdf /twic/ 
immigration_status_documents.pdf. 

Some  commenters  requested 
additional  guidance  for  situations  when 
TWIC  readers  or  communication 
systems  malfunction.  In  this  NPRM,  we 
propo.se  that,  in  the  event  of  a  TWIC 
reader  malfunction,  individuals  can  still 
be  granted  unescorted  access  to  secure 
areas  for  a  period  not  to  exceed  7  days, 
provided  that  the  individual  has  been 
granted  such  unescorted  access  in  the 
past  and  is  known  to  possess  a  TWIC. 
Owners  and  operators  expecting  such 
occurrences  should  provide  appropriate 
contingency  planning  in  their  security 
plans.  We  request  comments  from  the 
public  regarding  whether  7  days  is  a 
sufficient  amount  of  time  in  which  to 
expect  resolution  of  a  typical  TWIC 
reader  or  communication  sy.stems 
malfunction. 

Four  commenters  requested  further 
guidance  with  respect  to  how  owners 
and  operators  would  be  required  to 
process  TWIC-holders  with  poor  quality 
or  no  fingerprints  In  such  instances,  we 
expect  that  the  owner  or  operator  would 
describe  in  their  security  plan  the 
exception  process  they  plan  to  use.  The 
exception  process  may  include  PIN 
verification,  alternative  biometric 
verification,  visual  comparison  of  the 
digital  photo  stored  in  the  TWIC  to  the 
presenter  using  a  portable  reader  with  a 
contact  interface  and  releasing  the  photo 
to  the  reader  screen  by  entering  the  6- 
,  7-,  or  8-digit  PIN,  or  an  alternative 
process  proposed  by  the  owner  or 
operator  and  approved  by  the  Coast 
Guard. 

Three  commenters  argued  that  TWIC 
reader  requirements  at  rail  entrances  to 
facilities  would  be  impractical.  These 
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commenters  cited  throughput  delays, 
increased  traffic,  environmental 
concerns  with  increased  emissions, 
costs  of  TWIG  readers  at  seldom-used 
rail  entrances,  and  security  risks  when 
rail  workers  leave  their  cargoes 
unattended  to  walk  to  the  nearest  TWIG 
reader. 

VVe  note  that  facilities  could  provide 
TWlG-holding  escorts  to  rail  workers, 
which  is  one  way  to  alleviate  the.se 
concerns.  We  also  note  that  current 
regulations  already  require  visual 
inspection  of  TWIGs  at  rail  entrances  to 
secure  areas  of  regulated  facilities.  The 
TWIG  Pilot  found  that  the  increase  in 
throughput  delay  resulting  from  a  TWIG 
reader  requirement  is  2  seconds. 
Therefore,  we  do  not  believe  a  TWIG  • 
reader  requirement  at  rail  entrances  to 
secure  areas  of  Risk  Group  A  facilities 
would  lead  to  the  results  suggested  by 
the  commenters.  While  we  seek  to 
minimize  the  burdens  associated  with 
TWIG  reader  requirements,  an 
exemption  from  such  requirements  at 
rail  entrances  would  be  inconsistent 
with  the  goal  of  the  TWIG  program  to 
ensure  that  access  to  secure  areas  of  the 
transportation  system  is  limited  to 
authorized  individuals  holding  a  TWIG. 

One  commenter  suggested  that  TWIG- 
holders  on  all  MTSA-regulated  vessels 
and  facilities  should  be  required  to 
visually  display  their  TWlCs,  similar  to 
the  requirement  at  federally  regulated 
airports.  Another  commenter  opposed 
such  a  requirement,  citing  concerns  that 
this  practice  might  increase  the  number 
of  lost  TWIGs. 

In  keeping  with  the  longstanding 
tradition  that  seafarers  keep  their 
mariner  credentials  and  other  important 
documents  on  the  bridge  or  stored  in  a 
secure  place,  this  NPRM  does  not 
propo.se  to  require  TWlG-holders  to 
display  their  credentials  at  all  times. 
Existing  Goast  Guard  guidance 
acknowledges  that  such  a  requirement 
may  not  be  practical  in  the  marine 
environment.^”  Owners  and  operators 
are  permitted  to  collect  and  store  all 
crewmember  TWIGs  in  the  vessel’s  pilot 
house  or  allow  for  TWIGs  to  be  stored 
in  another  secure  location  on  board  the 
vessel  or  at  the  facility. 

F.  T\VIC  Reader  Pilot  Program 

This  section  di.scusses  the  background 
and  findings  of  DHS’s  TWIG  Pilot  on 
TWIG  reader  functionality  in  the 
maritime  sector.  A  copy  of  the  TWIG 
Pilot  report,  as  well  as  the  GAO  reports 
di.scussed  below,  are  available  for 


”*.See  Navigation  and  Vessel  Inspertion  Circular 
(NVKJ)  No.  03-07,  "Guidance  for  the 
Implementation  of  the  Transportation  Worker 
Identification  (^redehlial  (T\VIC1  Program  in  the 
Maritime  Sef:toT.”  (July  2.  2(K)7). 


viewing  in  the  public  docket  for  this 
rulemaking.  The  Goast  Guard  seeks 
comments  on  the  following 
characterizations  of  the  TWIG  Pilot,  the 
Goast  Guard’s  conclusions  from  the 
TWIG  Pilot,  and  how  the  Goast  Guard 
used  the  findings  from  the  TWIG  Pitot 
to  inform  the  NPRM. 

1.  Background 

The  TWIG  Pilot  was  established  under 
Section  104  of  the  SAFE  Port  Act,  and 
was  designed  to  evaluate  the  business 
processes,  technology,  and  operational 
impacts  of  implementing  a  TWIG  reader 
system.  The  SAFE  Port  Act  required  the 
Secretary  to  conduct  the  TWIG  Pilot  at 
not  fewer  than  five  distinct  geographic 
locations,  and  include  vessels  and 
facilities  in  a  variety  of  environmental 
.settings.^’  DHS  conducted  the  TWIG 
Pilot  in  seven  geographic  locations,  and 
covered  five  participant  groups:  (1) 
Gontainer  terminals:  (2)  large  pa.ssenger 
ves.sels  and  terminals  with  more  than 
500  passengers;  (3)  break-bulk 
terminals;  (4)  petroleum  facilities;  and 
(5)  small  pa.s.senger  ve.ssels,  towboats, 
and  other  facnlity  types.  DHS  managed 
the  TWIG  Pilot  through  the  joint 
participation  of  TSA  and  the  Goast 
Guard,  with  grant  funding  provided  by 
the  Federal  Emergency  Management 
Administration  through  the  Port 
Security  Grant  Program. 

The  TWIG  Pilot  consisted  of  three 
pha.ses.  In  Phase  1  (Initial  Technical 
Testing),  DHS  tested  TWIG  readers 
under  controlled  laboratory  conditions 
to  verify  that  the  TWIG  readers  correctly 
processed  biometric  information  from 
the  TWIG,  and  could  also  perform  other 
TWIG  verification  and  validation 
operations  in  maritime  environments. 

In  Phase  2  (Early  Operational 
Assessment)  DHS  required  pilot 
participants  to  install  TWIG  readers  and 
begin  using  them.  This  phase  allowed 
both  TWlG-holders  and  security 
personnel  to  become  familiar  with 
TWIG  readers  and  different  operational 
modes.  It  also  provided  an  opportunity 
to  evaluate  the  initial  technical 
performance  of  TWIG  readers  in 
maritime  settings,  and  to  address 
problems. 

Phase  3  (System  Test  and  Evaluation) 
required  pilot  participants  to  verify  the 
identities  of  individuals  grantrid 
unescorted  access  to  secure  areas  based 
on  potential  requirements  as  set  forth  in 
the  ANPRM.  Data  collected  during 
Phase  3  included:  (1)  Impacts  of  the 
biometric  verification  process  on  vessel 
and  facility  operations:  (2)  measurement 
of  wait  times  for  access  to  secure  areas; 
(3)  TWIG  reader  and  infrastructure 
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failures  and  maintenance  requirements: 
and  (4)  implementation  and  operating 
costs. 

TSA  completed  data  collection  for  the 
TWIG  Pilot  as  of  May  31,  2011.  The 
SAFE  Port  Act  required  the  Secretary  to 
“  *  *  *  submit  a  comprehensive  report 
to  the  appropriate  congressional 
committees  *  *  *  that  includes:  (A)  The 
findings  of  the  pilot  program  with 
respect  to  technical  and  operational 
impacts  of  implementing  a 
transportation  security  card  reader 
system:  (B)  any  actions  that  may  be 
neces.sary  to  ensure'that  all  vessels  and 
facilities  *  *  *  are  able  to  comply  with 
[TWIG  reader)  regulations:  and  (G)  an 
analysis  of  the  viability  of  equipment 
under  the  extreme  weather  conditions  of 
the  marine  environment.”  DHS 
submitted  the  TWIG  Pilot  report  to 
Gongress  on  February  27,  2012. 

2.  General  Findings 

The  TWIG  Pilot  noted  a  number  of 
benefits  associated  with  the  use  of  TWIG 
readers.  First,  when  used  properly, 

TWIG  readers  provide  an  additional 
layer  of  .security  by  reducing  the  risk 
that  an  unauthorized  individual  could 
gain  access  to  a  secure  area.  Owners  and 
operators  using  TWIG  readers  can 
achieve  this  security  risk  reduction 
without  significantly  increasing 
throughput  times  at  access  points. 
Second,  security  is  further  enhanced  by 
enabling  owners  and  operators  to  assign 
access  privileges  to  a  specific,  limited 
population  of  TWlG-holders.  Finally, 
vessels  and  facilities  using  the  TWIG  as 
a  site  access  token,  in  addition  to  as  a 
means  of  identification,  may  benefit 
ffnancially  through  the  reduction  of 
card  management  operational  costs 
as.sociated  with  identity  vetting,  card 
inventory,  printing  equipment,  and 
issuance  infrastructure. 

The  TWIG  Pilot  also  elicited  a  number 
of  operational  challenges  and  le.ssons 
learned.  Although  the  TWIG  Pilot 
provided  the  mo.st  complete  information 
available  regarding  the  costs  associated 
with  large-scale  TWIG  reader 
implementation  and  integration  for 
access  control  available,  we  note  some 
limitations  regarding  the  TWIG  Pilot 
data.  We  were  not  able  to  obtain  data 
from  a  statistically  representative 
sample  of  the  affected  population  of 
MTSA-regulated  vessels  and  facilities 
affected  by  this  proposed  rule  because 
the  TWIG  Pilot  was  a  voluntary 
program.  As  such,  it  was  necessary  to 
extrapolate  the  findings  of  the  TWIG 
Pilot  across  the  entire  affected 
population.  There  were  al.so  some 
variations  as  to  how  individual  pilot 
participants  reported  their  data  to  TSA, 
which  made  some  data  manipulations 
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more  difficult.  Also,  some  of  the  cost 
reporting  included  costs  that  were  not 
directly  related  to  TWIC  readers,  but 
rather  general  physical  security,  and 
these  were  included  in  the  pilot 
participants’  cost  estimates. 

Additionally,  while  not  all  of  the 
TWIC  Pilot  participants  were  in  Risk 
Group  A,  using  the  costs  associated  with 
TWIC  reader  deployment  at  facilities 
not  in  Risk  Group  A  does  not  adversely 
affect  our  overall  estimates.  Potential 
TWIC  reader  implementation  costs 
.should  not  differ  greatly  across  risk 
groups,  as  the  size  and  geography  of  a 
facility  is  independent  of  its  risk 
grouping.  The  key  difference  between 
the  risk  groups  is  the  potential 
consequences  of  a  TSI  at  a  particular 
facility,  not  the  costs  associated  with 
potential  TWIC  reader  deployment. 

Since  the  passage  of  MTSA  in  2002, 
the  United  States  Government 
Accountability  Office  (GAO)  has 
published  a  number  of  reports  regarding 
implementation  of  the  TWIC  program, 
highlighting  both  progress  and 
limitations.  Copies  of  these  reports  are 
available  for  viewing  on  the  GAO  Web 
site  at  wwiv.gao.gov,  by  clicking  on  the 
“Reports  &  Testimonies”  tab,  and  using 
“TWIC”  as  your  keyword  search  term, 
as  well  as  in  the  docket.  The  GAO  has 
conducted  a  review  of  the  TWIC  Pilot, 
highlighting  some  of  the  same 
limitations  with  respmct  to  the  quality  of 
TWIC  Pilot  data  we  have  described 
above.  While  we  acknowledge  that  the 
TWIC  Pilot  contained  certain  data 
limitations,  the  TWIC  Pilot  provided  the 
most  detailed  and  wide-spread 
a.s.sessment  of  the  impacts  of  deploying 
TWIC  readers  in  the  maritime  sector  to 
date.  The  TWIC  Pilot  provided  useful 
data  with  respect  to  the  costs  associated 
w'ith  installing  and  integrating  TWIC 
readers  at  facilities,  as  well  as  valuable 
TWIC-holder  population  data  and  TWIC 
reader  failure  rates,  as  experienced 
during  the  TWIC  Pilot.  As  discussed 
below  in  Section  III.H.  “Additional  Data 
Sources,”  we  supplemented  TWIC  Pilot 
data  with  other  data  sources  as 
necessary  to  provide  the  most  accurate 
esstimates  for  cost  and  benefit  possible. 
In  accordance  with  46  U.S.C. 
70105(k)(3),  the  proposals  in  this  NPRM 
are  consistent  with  the  findings  of  the 
TWIC  Pilot. 

The  TWIC  Pilot  generally  found  that 
when  TWIC  readers  are  designed, 
installed,  and  operated  in  a  manner 
consi.stent  with  the  business 
considerations  of  the  vessel  or  facility, 
they  function  properly.  Conversely,  the 
TWIC  Pilot  also  noted  a  number  of 
operational  and  technological 
difficulties  that  affected  overall  success 
at  many  pilot  locations.  The  proposals 


in  this  NPRM  are  designed  to  be 
consistent  with  the  findings  of  the  TWIC 
Pilot. 

3.  Specific  Challenges  and  Lessons 
Learned 

The  TWIC  Pilot  noted  that  proce.ssing 
delays  at  access  points  were  sometimes 
compounded  by  user  unfamiliarity  with 
the  TWIC  authentication  process.  It  is 
important  to  note  that  when  a  user  is 
properly  trained  and  acclimated  to 
interface  with  the  TWIC  reader, 
tran.saction  times  decrease  considerably. 
In  this  NPRM,  w'e  have  included  a  2- 
year  compliance  deadline  for  TWIC 
reader  implementation  to  allow 
adequate  time  for  proper  training. 

The  TWIC  Pilot  noted  that  training 
requirements  were  often  underestimated 
by  TWIC  Pilot  participants. 

Additionally,  'TWlC-holders 
experienced  challenges  becoming 
familiar  with  different  TWIC  reader 
modes  and  processes.  Switching  among 
different  TWIC]  reader  modes 
complicated  the, learning  process, 
impacting  the  efficiency  of  TWIC  reader 
use.  Additionally,  TWlC-holders  had 
difficulty  interfacing  with  ITVIC  readers 
from  multiple  manufacturers  with 
differing  designs  and  user  interfaces. 
Finally,  some  TWlC-holders  presented 
the  wrong  finger,  or  did  not  hold  their 
finger  on  the  fingerprint  sensor  long 
enough  to  complete  the  tran.saction. 
These  occurrences  impeded  operations 
and  increased  throughput  times.  In  this 
NPRM,  we  have  included  a  2-year 
compliance  deadline  for  TWIC  reader 
implementation  to  allow  adequate  time 
for  proper  training. 

Tne  TWIC  Pilot  noted  certain 
challenges  that  arose  when  using 
portable  TWIC  readers.  At  facilities 
where  workers  are  required  to  enter  and 
exit  secure  areas  multiple  times  over 
short  periods,  it  was  particularly 
challenging  to  maintain  biometric 
checks  using  portable  readers. 
Additionally,  some  portable  'FWIC 
readers  malfunctioned  when  u.sed 
carelessly  in  wet  conditions  not  aligned 
with  vendor  guidance.  In  this  NPRM, 
we  do  not  specifically  require  the  u.se  of 
portable  TWIC  readers.  Instead,  we  take 
a  flexible  approach  by  allowing  owners 
and  operators  to  choose  the  type  of 
TWIC  readers  that  best  suit  their 
operational  needs. 

The  TWIC  Pilot  noted  that  while  some 
TWIC  readers  performed  well 
throughout  the  TWIC  Pilot,  others  were 
not  as  mature  technologically  or 
required  adjustments.  In  one  case,  the 
TWIC  readers  repeatedly  failed  and  had 
to  be  replaced  by  another  vendor.  We 
expect  these  challenges  to  be  mitigated 
in  the  future  because  TSA  is  developing 


the  QTL  so  that  approved  readers  meet 
durability  standards. 

The  TWIC  Pilot  noted  that  the  ability 
of  TWIC  readers  to  work  properly 
depends,  in  part,  on  a  functioning  TWIC 
card.  In  response,  TSA  established  an 
Integrated  Product  Team  (IPT)  in 
conjunction  with  DHS  that  is  continuing 
to  review  the  nature  and  prevalence  of 
non-functioning  TWIC  cards  and 
.seeking  ways  to  resolve  these  technical 
issues. 

The  TWIC  Pilot  noted  TWIC  reader 
installation  delays  at  some  facilities 
where  TWIC  systems  integrators  were 
unfamiliar  with  other  components  of 
multi-functional  sy.stems.  In  this  NPRM. 
we  have  included  a  2-year  compliance 
deadline  for  TWIC  reader 
implementation  to  allow  facilities  and 
security  personnel  adequate  time  for 
proper  training. 

Trie  TWIC  Pilot  noted  challenges  with 
respect  to  the  registration  of  authorized 
TWlC-holders  in  a  PACS.  The 
registration  process  proved  to  be  time- 
consuming.  Some  TWIC  Pilot 
participants  that  were  located  within 
the  same  geographical  region  chose  to 
operate  using  a  regional  registration 
database.  This  was  a  successful  way  to 
populate  their  various  PACS.  One  factor 
that  led  to  delays  was  the  decision  by 
some  facilities  to  require  TWlC-holders 
to  enter  their  PIN  as  part  of  the 
registration  process.  Since  many  TWlC- 
holders  rarely,  if  ever,  used  their  PIN 
since  activating  their  TWIC,  some 
workers  could  not  remember  their  PIN. 
These  workers  then  had  to  visit  a  TWIC 
enrollment  center  to  reset  their  PIN  and 
return  to  the  facility  to  complete  the 
registration  process.  This  NPRM  does 
not  propose  to  require  facilities  to 
register  authorized  TWlC-holders  by 
requiring  them  to  enter  their  PIN. 

The  TWIC  Pilot  noted  that  some 
participants  failed  to  grant  TWIC-holder 
rights  to  specific  access  points,  which 
increased  the  number  of  invalid 
transactions  using  TWIC  readers. 
Developing  standard  operating 
procedures  to  assign  access  privileges 
should  mitigate  this  issue. 

The  TWIC  Pilot  noted  that  TWIC 
reader  system  architecture  played  a 
significant  role  in  overall  technical 
efficiency,  performance,  and  throughput 
times.  The  TWIC  Pilot  participant  with 
a  dedicated  network  only  used  by  TWIC 
readers  and  PACS  showed  faster 
tran.saction  times,  higher  validation 
rates,  and  fewer  technical  issues  than 
other  TWIC  Pilot  participants.  System 
configurations  that  used  hard  wired 
networks  were  more  efficient  with 
respect  to  network  speed  and 
availability  than  wireless  networks. 
Systems  that  included  TWIC  readers 
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within  the  security  architecture 
encountered  fewer  operational  issues. 
Finally,  TWIC  reader  implementation 
costs  were  lower  if  facilities  were  able 
to  use  existing  infrastructure.  We 
encourage  the  regulated  population  to 
take  note  of  these  lessons  learned. 
Additionally,  in  this  NPRM,  we  take  a 
flexible  approach  by  allowing  owners 
and  operators  to  choOse  the  type  of 
TWIC  readers  that  best  suit  their 
operational  needs. 

The  TWIC  Pilot  found  that  a 
consistent  experience  on  the  part  of 
TWlC-holders  and  security  personnel 
enhanced  the  efficiency  of  TWIC  reader 
use.  TWIC-holders  who  reported  to  the 
same  facility  on  a  daily  basis  had  a 
consistent  user  experience  and  learned 
to  interface  with  TWIC  readers  quickly. 
TWIC-holders  whose  work  required 
them  to  access  multiple  facilities, 
however,  experienced  challenges 
becoming  familiar  with  TWIC  readers 
from  several  manufacturers  with 
different  designs  and  interfaces,  as  well 
as  many  site-specific  business  processes 
and  requirements.  Different  TWIC 
reader  ergonomics  found  at  different 
access  points  further  compounded  these 
challenges.  For  example,  truck  drivers 
visiting  several  facilities  encountered 
TWIC  readers  that  were  sometimes 
placed  at  awkward  heights  or  distances, 
making  the  readers  difficult  to  reach. 

The  TWIC  Pilot  tested  both  fixed  and 
portable  TWIC  readers  in  different 
modes  of  operation.  In  contactless 
mode,  the  card  is  scanned  by  holding  it 
within  4  inches  of  the  TWIC  reader.  In 
contact  mode,  the  card  must  be  inserted 
into  a  slot  that  allows  direct  contact 
between  the  TWIC  reader  and  the  chip 
embedded  in  the  TWIC.  The  TWIC  Pilot 
found  that  when  contactless  TWIC 
readers  are  used  in  a  non-biometric 
mode  to  verify  that  the  card  is  authentic, 
has  not  expired,  and  is  not  on  the  CCL, 
and  in  a  manner  consi.stent  with  their 
intended  environment,  access  point 
throughput  times  were  less  than 
throughput  times  required  to  visually 
inspect  TWICs.  When  used  in  non¬ 
biometric  mode,  however,  it  is  also 
necessary  to  visually  compare  the 
photograph  on  the  TWIC  to  the  TWIC- 
holder.  Although  adding  a  biometric 
match  to  the  above  TWIC  reader 
functions  may  take  slightly  longer  than 
mere  visual  inspection,  the  TWIC  Pilot 
did  not  find  that  the  resulting  access 
point  throughput  delays  impacted 
business  operations.  Nonetheless,  using 
TWIC  readers  in  the  biometric  mode 
significantly  increases  the  assurance 
that  only  TWIC-holders  are  permitted  to 
access  secure  areas. 

The  TWIC  Pilot  also  found  that  fixed 
readers  with  both  contact  and 


contactless  interfaces  yielded  a  higher 
validation  rate  than  fixed  readers  that 
only  used  the  contactless  interface  to 
read  the  TWIC.  A  contact  read  required 
the  TWIC  to  be  inserted  into  the  contact 
slot  of  the  TWIC  reader,  which  reduced 
the  potential  for  incorrectly  placing  the 
TWIC,  and  provided  an  alternative  to 
the  TWIC’s  internal  antennae. 

A  successful  contactless  read  requires 
the  user  to  hold  the  card  motionless  on 
or  near  the  surface  of  the  TWIC  reader 
for  approximately  2  .seconds,  which  was 
not  initially  understood  by  many  pilot 
participants.  As  a  remedial  measure,  the 
posting  of  explanatory  diagrams  helped 
overcome  this  problem.  The  TWIC  Pilot 
found  that  switching  between  different 
TWIC  reader  modes  created  a  confusing 
process  for  TWIC-holders  and  had  a 
negative  impact  on  the  efficiency  of 
TWIC  reader  use. 

Accordingly,  the  proposals  in  this 
NPRM  enable  owners  and  operators  to 
use  fixed  or  portable,  contact  or 
contactless  TWIC  readers  in  a  single 
mode  of  operation  as  much  as  possible. 
Each  owner  or  operator  would  have  the 
discretion  to  configure  a  system  that 
best  suits  tbe  vessel  or  facility. 

The  TWIC  Pilot  found  that  facilities 
with  an  existing  PACS  that  could  be 
easily  adapted  to  incorporate  TWIC 
reader  technology  took  less  time  to 
install  than  facilities  without  that 
existing  infrastructure.  Consistent  with 
that  finding,  this  NPRM  allows  for  the 
integration  of  TWIC  reader  technology 
into  an  existing  PACS. 

The  TWIC  Pilot  found  that  geographic 
location  did  not  affect  the  efficiency  of 
TWIC  reader  functionality.  The  TWIC 
Pilot  found,  however,  that  at  varying 
locations,  .some  TWIC  readers 
experienced  difficulty  scanning 
fingerprints  in  inclement  weather.  Fully 
encapsulated  fixed  contactless  TWIC 
readers  withstood  harsh  weather, 
whereas  contact  TWIC  readers,  and 
TWIC  readers  exposed  to  the  elements 
were  sensitive  to  inclement  weather 
conditions.  Throughout  the  TWIC  Pilot, 
the  conditions  under  which  TWIC 
readers  had  to  perform  were 
significantly  more  challenging  than 
those  commonly  found  at  entrances  to 
office  buildings  and  other  more 
controlled  locations  and  environments. 
The  TWIC  Pilot  demonstrated  that 
TWIC  readers  installed  in  harsh 
environments  will  occasionally  be 
contaminated  with  debris,  and  a 
maintenance  program  to  perform  regular 
inspections  and  cleaning  cycles  is  •• 
nece.ssary.  The  TWIC  Pilot  noted, 
however,  that  most  of  the  challenges 
associated  with  weather  can  be 
overcome  with  proper  planning  that 
lakes  environmental  conditions  into 


consideration.  Proper  planning  means 
that  a  facility’s  business  practices  will 
be  useful  in  determining  which  type  of 
TWIC  readers  and  accompanying 
infrastructure  to  use.  For  example,  if  an 
access  point  is  exposed  to  direct 
sunlight,  the  facility  can  mitigate  glare 
by  using  an  awning  or  hood.  If  an  access 
point  is  exposed  to  harsh  weather,  the 
facility  may  wish  to  use  an  encapsulated 
fixed  TWIC  reader  or  instead  use  a 
portable  TWIC  reader  that  is  kept  inside 
a  nearby  security  guard  booth. 

TSA  is  developing  the  QTL  so  that 
approved  readers  meet  durability 
standards.  Additionally,  in  this  NPRM, 
we’re  proposing  requirements  that 
provide  owners  and  operators  the 
flexibility  to  choo.se  the  TWIC  reader 
that  best  .suits  their  operational  needs. 

G.  HS[  Report 

This  section  summarizes  the  analysis 
and  recommendations  provided  by  HSl 
after  evaluating  the  risk-based  approach 
that  formed  the  basis  of  the  proposals  in 
the  ANPRM.  A  non-SSI  version  of  the 
HSI  Report  is  available  for  viewing  in 
the  public  docket  for  this  rulemaking. 

Prior  to  publishing  the  ANPRM,  we 
developed  a  risk-based  approach  ba.sed 
on  MSRAM,  to  inform  our  proposals  for 
more  stringent  TWIC  reader 
requirements  on  higher-risk  vessels  and 
facilities.  We  engaged  HSI  to  obtain  an 
independent  peer  review  of  our 
analysis.  HSI  is  a  federally  funded 
research  and  development  center 
established  by  the  Secretary,  pursuant  to 
Section  .312  of  the  Homeland  Security 
Act  of  2002  (Pub.  L.  107-296).  On 
October  21,  2008,  HSI  i.s.sued  a  final 
report,  titled  “Independent  Verification 
and  Validation  of  Development  of 
Transportation  Worker  Identification 
Credential  (TWIC)  Reader 
Requirements’’  (HSI  Report).  The  HSI 
Report  provided  information  and 
recommendations  that  were  useful  in 
formulating  the  propo.sals  in  this  NPRM. 

The  HSI  Report  verifies  that  our  AHP/ 
MSRAM  analysis  matches  the  way  we 
described  it,  and  that  its  findings  can  be 
reproduced.  The  HSI  Report  also 
validates  that  our  AHP/MSRAM 
analysis  is  technically  sound.  While  the 
HSI  Report  suggests  that  some 
adjustments  to  the  results  of  our 
analysis  might  be  necessary,  the  report 
concludes  that  our  methodology  is 
appropriate  for  establi.shing  the  risk 
ranking  of  vessels  and  facilities  set  forth 
in  the  ANPRM. 

The  HSI  Report  notes  that  Risk  Group 
A  is  well  defined,  but  the  distinction 
between  Risk  Groups  B  and  C  is  not  as 
clear.  The  HSI  Report  also  notes  that, 
while  adjustments  could  be  sugge.sted 
with  respect  to  the  ANPRM’s  proposed 
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TWIC  reader  requirements,  the  overall 
risk-based  approach  to  specifying  the 
TWIC  reader  requirements  is 
fundamentally  sound.  The  HSI  Report 
recommends  that  we  consider  further 
analysis  of  how  to  best  group  vessels 
and  facilities  into  appropriate  risk-ba.sed 
categories. 

Our  proposals  in  this  NPRM  are 
consistent  with  the  above  conclusions 
and  recommendations.  Whereas  the 
ANPRM  proposed  different  'I’WIC 
requirements  for  Risk  Groups  B  and  C, 
this  NPRM  proposes  the  same  TWIC 
requirements  for  both  of  those  risk 
groups.  We  expect  to  continue  analyzing 
the  risk  rankings  to  determine  whether 
alternative  or  additional  considerations 
would  yield  more  appropriate  risk 
groupings  and  corresponding  TWIC 
requirements.  As  noted  earlier,  if  the 
Coast  Guard  changes  the  risk  groupings, 
it  will  be  done  through  rulemaking  and 
the  public  will  have  an  opportunity  to 
comment. 

The  H.Sl  Report  also  recommends  that 
wo  consider  better  defining  the  concept 
of  TWMC  utility.  As  used  in  the  context 
of  the  AHP/MSRAM  analysis,  TWIC 
utility  accounts  for  the  reduced  risk  to 
a  vessel  or  facility  due  to  TWIC 
implementation.  The  HSI  Report 
acknowledges  that  a  clearer  definition  of 
this  concept  may  require  analysis  of 
each  individual  vessel  and  facility, 
which  would  sub.stantially  expand  the 
scope  of  the  process  of  developing 
TWIC  reader  requirements.  The  HSI 
Report  suggests  that  we  consider  an 
approach  that  combines  general 
analy.ses  of  broad  risk  groups  with 
specific  analyses  of  individual  vessels 
and  facilities.  We  are  considering  the 
feasibility  of  implementing  this 
recommendation. 

The  HSI  Report  recommends  that  wo 
consider  adding  flexibility  to  TWIC 
reader  requirements  by  providing  a 
process  through  which  owners  and 
operators  may  seek  a  waiver  of  TWIC 
reader  requirements  based  on  the 
unique  features  of  a  specific  vessel  or 
facility.  The  rationale  for  this 
recommendation  is  that  while  TWIC 
reader  requirements  apply  to  an  entire 
risk  group,  each  risk  group  is  comprised 
of  a  range  of  types  of  vessels  and 
faculities  with  fundamentally  different 
security  systems.  In  rcspon.se  to  this 
recommendation,  we  note  that  waiver 
provisions  already  exist  in  current  33 
CFR  104.130,  105.130,  and  106.125. 
These  provisions  enable  an  owner  or 
operator  to  apply  for  a  waiver  of  any 
requirement  that  the  owner  or  operator 
considers  unnecessary  in  light  of  the 
nature  or  operating  conditions  of  a 
vessel  or  facility. 


The  HSI  Report  recommends  that  we 
consider  using  dynamic  con.sequence 
data  in.stead  of  the  static  maximum 
consequence  data  currently  used  as  part 
of  the  MSRAM  analysis.  The  rationale 
for  this  recommendation  is  that 
maximum  con.sequence  would 
necessarily  change  depending  on  how 
vessels  and  facilities  are  used.  For 
example,  a  cruise  ship  terminal  would 
have  a  different  maximum  consequence 
when  cruise  ships  are  docked  at  the 
facility,  as  opposed  to  when  the  port  is 
empty.  We  believe  that,  due  to  the 
amount  and  complexity  of  dynamic 
consequence  data,  obtaining  such  data 
would  not  be  feasible.  Furthermore,  use 
of  dynamic  consequence  data  would 
eliminate  or  at  least  dramatically  reduce 
the  predictability  of  regulatory 
requirements,  and  would  likely  not 
reduce  costs  significantly,  as  most  costs 
would  be  borne  anyway.  Nonetheless, 
we  are  considering  the  feasibility  of 
implementing  this  recommendation. 

H.  Additional  Data  Sources 

TWIC  Pilot  data  was  suppleiyented 
with  other  data  sources  as  nectjssary  to 
provide  the  most  accurate  estimates  for 
cost  and  benefit  po.ssible.  Other  data 
sources  included  the  Coast  Guard's 
Marine  Information  for  .Safety  and  Law 
Enforcement  (MISLE)  databa.se  for 
population  figures,  MSRAM  for  risk 
hierarchy  and  consequence  data,  the 
tieneral  Services  Administration 
.schedule  for  TWIC  reader  hardware  and 
software  costs.  Environmental 
Protection  Agency  data  for  estimates  for 
truck  throughput,  and  contracted 
studies  for  general  discussion  points  on 
access  control  systems.  For  a  more 
detailed  discussion  on  the;  use  of  this 
data,  please  refer  to  the  “Preliminary 
Regulatory  Analysis  and  Initial 
Regulatory  Flexibility  Analysis,”  which 
is  available  in  the  public  docket  for  this 
rulemaking.  The  Cbast  Guard  seeks 
public  comment  on  whether  or  not  there 
are  additional  data  .sources  that  should 
be  considered.  If  there  are,  please 
include  information  in  your  comments 
about  these  data  sources  and  the  rea.son 
for  their  relevance. 

/.  Advisory'  Committee  Input 

This  section  discusses  the  input  we 
received  from  advi.sory  committees  in 
connection  with  this  rulemaking. 

The  Coast  Guard  has  a  long  tradition 
of  consulting  with  its  advisory 
committees  before  taking  regulatory 
action.  We  acknowledge  the  benefit  of 
consulting  with  advisory  committees, 
l^rior  to  issuing  the  ANPRM.  we  sent  a 
task  statement  to  MERPAC,  NMSAC, 
and  TSAC,  asking  18  questions  related 
to  TWIC  reader  requirements.  This  task 


statement  is  available  for  viewing  in  the 
public  docket  for  this  rulemaking.  We 
accepted  and  incorporated  a  number  of 
the  advisory  committee 
recommendations  into  the  ANPRM  and 
this  NPRM.  For  example,  we 
incorporated  TSAC’s  recommendation 
to  set  the  crew  size  cutoff  number  at  14 
for  determining  when  to  exempt  vessels 
from  TWIC  reader  requirements  as 
discussed  more  fully  below  in  Section 
IV.E.  “TWIC  Reader  Exemption  for 
Ve.ssels  With  14  or  Fewer  TWIC-hoIding 
Crewmembers.”  Both  NMSAC  and 
MERPAC  recommended  that  we  wait  for 
completion  of  the  TWIC  Pilot  before 
publishing  an  NPRM  on  TWIC  reader 
requirements.  MERPAC  recommended 
against  requiring  owners  and  operators 
to  verify  TWlC-holder  PIN  information. 
MERPAC  also  recommended  that  low 
risk  ve.ssels  and  facilities  should  not  be 
subject  to  TWIC  reader  requirements. 
These  are  some  examples  of  the 
advisorv  committee  recommendations 
we  incorporated  into  this  NPRM.  We 
greatly  appreciate  advi.sory  committee 
input  into  this  p.^ogram.  Copies  of  each 
advi.sory  committee’s  formal 
recommendations  and  responses  to  the 
task  statement  are  available  for  viewing 
in  the  public  docket  for  this  rulemaking. 

IV.  Section-by-Section  Description  of 
Proposed  Rule 

This  section  provides  a  discu.ssion  of 
the  regulations  we  propose  in  this 
NPRM,  which  include:  updated 
definitions  relevant  to  this  rulemaking; 
a  provision  on  the  Federalism  issues 
associated  with  the  Coast  Guard's 
maritime  security  regulations;  TWIC 
reader  and  inspection  requirements  for 
Risk  Groups  A.  B,  and  C,  applicable  in 
both  normal  and  special  cirf:umstances; 
deadlines  for  compliance  with  the 
proposed  regulatory  requirements; 
rWlC  reader  recordkeeping 
requirements;  TWIC-related  risk  group 
classifications  for  ves.sels  and  facilities; 
requirements  for  the  physical  placement 
of  TWIC  readers;  and  several  technical 
amendments  to  the  regulations. 

We  note  that,  if  finalized,  the 
proposed  regulations  would  be  subject 
to  the  control  and  compliance  measures 
in  33  C.FR  101.410,  which  give  the 
COTP  authority  to  impose  measures  to 
rectify  non-compliance.  The  proposed 
regulations  would  also  be  subject  to  the 
relevant  civil  and/or  criminal  penalties 
in  33  CFR  101.415  for  violations  of  any 
provision  in  33  (  T’R  subchapter  H. 

A.  Definitions 

We  propose  to  amend  33  CFR  101.105 
bv  adding  several  new  defined  terms. 

The  term  “biometric  match”  would 
mean  a  confirmation  that;  one  of  the  two 
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biometric  (fingerprint)  templates  stored 
in  the  TVVIC  matches  the  scanned 
fingerprint  of  the  person  presenting  the 
TWIC:  or  the  alternate  biometric  stored 
in  a  PACS  matches  the  corresponding 
biometric  of  the  person. 

The  term  “Canceled  Card  List  (CCL)” 
would  mean  the  list  of  TWIC  Federal 
Agency  Smart  Credential-Numbers  that 
have  been  invalidated  or  revoked 
because  TSA  has  determined  that  the 
TWIC-holder  may  pose  a  security  threat, 
or  becau.se  the  card  has  been  reported 
lost,  stolen,  or  damaged. 

The  term  “card  authentication” 
would  mean  the  electronic  verification 
that  the  card  presented  is  a  valid  TWIC 
issued  by  TSA. 

The  term  “Card  Holder  Unique 
Identifier  (CHUID)”  would  mean  the 
standardized  data  object  comprised  of 
the  FASC-N,  globally  unique  identifier, 
expiration  date,  and  certificate  used  to 
validate  the  data  integrity  of  other  data 
objects  on  the  credential. 

The  term  “card  validity  check”  would 
mean  the  verification  that  a  TWIC  has 
not  been  revoked  or  expired. 

The  term  “Mobile  Offshore  Drilling 
Unit  (MODU)”  is  defined  by  reference  to 
33  CFR  140.25. 

The  term  “Offshore  Supply  Vessel 
(OSV)”  is  defined  by  reference  to  46 
CFR  125.160. 

The  term  “Physical  Access  Control 
System  (PACS)”  would  mean  a  system 
that  includes  devices,  personnel,  and 
policies  that  controls  the  access  to  and 
within  a  facility  or  vessel. 

The  term  “Risk  Group”  would  mean 
the  risk  ranking  assigned  to  a  vessel, 
facility,  or  OCS  facility  for  the  purpose 
of  TWIC  requirements. 

The  term  “TWIC  reader” -would  mean 
an  electronic  device  used  to  verify  and 
validate:  the  authenticity  of  a  TWIC;  the 
identity  of  the  TWIC-holder  as  the 
legitimate  bearer  of  the  credential;  that 
the  TWIC  is  not  expired;  and  that  the 
TWIC  is  not  on  the  CCL.  The  term  is 
specifically  defined  by  reference  to 
TSA’s  Qualified  Technology  List  of 
acceptable  TWIC  readers,  because  only 
those  devices  meet  TSA’s  required 
sptecifications. 

We  propose  to  amend  33  CFR  101.105 
by  deleting  the  term  “recurring 
unescorted  access”.  This  term  was 
included  in  33  CFR  101.105  as  part  of 
the  TWIC  1  final  rule,  though  we 
determined  at  that  time  to  defer 
implementing  TWIC  reader 
requirements.  RUA  was  initially 
proposed  to  provide  relief  to  owners 
and  operators  of  vessels  otherwise 
required  to  use  TWIC  readers,  because 
of  the  familiarity  that  exists  between  a 
relatively  small  number  of 
crewmembers.  Two  important  changes 


in  approach  from  the  ANPRM  to  this 
NPRM  render  RUA  an  unnecessary 
provision.  First,  this  NPRM  proposes  to 
exempt  from  TWIC  reader  requirements 
all  vessels  with  14  or  fewer  TWIC- 
holding  crewmembers,  ba.sed  on  the 
SAFE  Port  Act’s  provision  that  prohibits 
requiring  TWIC  readers  on  vessels  that 
the  Secretary  has  determined  do  not 
have  the  requisite  number  of  TWIC- 
holders  as  crewmembers.^^  This 
exemption  provides  relief  equivalent  to 
that  which  RUA  would  have  provided. 
Second,  whereas  the  ANPRM  proposed 
to  require  TWIC  readers  for  Risk  Groups 
A  and  B,  this  NPRM  proposes  to  require 
TWIC  readers  for  Risk  Group  A  only. 
This  change  reduces  the  number  of 
vessels  and  facilities  to  which  TWIC 
reader  requirements  would  apply,  and 
renders  the  need  for  RUA  as  a 
mechanism  for  regulatory  relief 
unnecessary. 

B.  Federalism 

A  Presidential  Memorandum,  dated 
May  20,  2009,  entitled  “Preemption,” 
requires  an  agency  to  codify  a 
preemption  provision  in  its  regulations 
if  the  agency  intends  to  preempt  State 
law.  We  propose  to  add  new  33  CFR 
101.112,  providing  a  statement 
regarding  the  preemption  principles  that 
apply  to  33  CFR  subchapter  H. 

We  believe  the  field-preemption 
Federalism  principles  articulated  in 
United  States  v.  Locke  and  Intertanko  v. 
Locke'^*  apply  lo  33  CFR  parts  101,  103, 
104,  and  106.  Therefore,  States  and  local 
governments  are  foreclosed  from 
regulating  within  this  field.  We  believe 
the  Federalism  principles  articulated  in 
Locke  also  apply  to  33  CFR  part  105,  at 
least  insofar  as  a  State  or  local  law  or 
regulation  applicable  to  MTSA- 
regulated  facilities  for  the  purpose  of 
their  protection,  would  conflict  with  a 
Federal  regulation  (i.e.,  it  would  either 
actually  conflict  or  would  fru.strate  an 
overriding  Federal  need  for  uniformity). 

C.  Additional  Persons  Required  To 
Obtain  TWICs 

This  NPRM  withdraws  the  ANPRM’s 
proposal  to  include  non-credentialed 
individuals  engaged  on  towing  vessels 
not  regulated  under  33  CFR  part  104 
among  the  list  of  mariners  required  to 
possess  a  TWIC.  We  seek  public 
comment  on  the  number  of  vessels 
pilots  without  a  Federal  license,  and 
whether  a  specific  provision  to  include 
them  in  the  regulatory  requirement  to 
obtain  a  TWIC  is  necessary. 


^2  46  U.S.C.  70105(m)(l). 

^374  FR  24693. 

529  U.S.  89. 1 20  S.Ct.  1 1 35  (Man;h  6.  2000). 


In  the  ANPRM,  we  proposed  to 
explicitly  require  non-Federally 
licensed  ves.sel  pilots  and  non- 
credentialed  individuals  engaged  on 
towing  vessels  not  regulated  under  33 
CFR  part  104  to  possess  a  TWIC.  The 
purpose  of  this  proposal  was  to  update 
the  regulations  to  more  thoroughly 
incorporate  the  li.st  of  individuals 
required  by  46  U.S.C.  70105(b)  to 
possess  a  TWIC. 

Subsequent  developments  have 
caused  us  to  withdraw  part  of  the 
ANPRM’s  proposal.  Section  809  of  the 
CGAA  2010  authorized  the  Secretary  to 
exempt  any  credentialed  mariner  who  is 
not  granted  unescorted  access  to  secure 
areas  of  a  vessel  from  the  requirement 
to  possess  a  TWIC.  On  December  19, 
2011,  the  Coast  Guard’s  Office  of  Vessel 
Activities  (CG-543)  published  Policy 
Letter  No.  11-15,^^  describing  both 
policy  and  forthcoming  regulatory 
solutions  that  we  are  undertaking  to 
implement  Section  809.  Policy  Letter 
No.  11-15  contains  exemptions  for 
certain  mariners  from  the  requirement 
to  obtain  or  hold  a  TWIC.  Exempt 
mariners  would  include  mariners  not 
operating  under  the  authority  of  a 
credential  and  mariners  serving  on  a 
vessel  not  required  to  have  a  Vessel 
Security  Plan.  These  are  mariners  that 
the  ANPRM’s  proposal  would  have 
explicitly  included  among  the  list  of 
mariners  required  to  obtain  a  TWIC. 

In  light  of  Section  809  and  related 
Coast  Guard  regulatory  action,  this 
NPRM  withdraws  the  ANPRM’s 
proposal  to  include  non-credentialed 
individuals  engaged  on  towing  vessels 
not  regulated  under  33  CFR  part  104 
among  the  list  of  mariners  required  to 
possess  a  TWIC.  Additionally,  while 
there  may  be  some  vessel  pilots  that  do 
not  hold  Federal  licenses,  we  have  not 
determined  whether  there  is  a 
population  of  State-licensed  vessel 
pilots  that  are  not  otherwise  required  to 
obtain  a  TWIC  because  they  access 
secure  areas  of  MTSA-regulated  vessels. 
We  seek  public  comment  on  this 
subject,  and  whether  a  specific 
provision  to  include  them  in  the 
regulatory  requirement  to  obtain  a  TWIC 
is  necessary.  If  there  is  a  population  of 
State-licensed  vessel  pilots  not  covered 
under  the  current  regulatory 
requirement  to  obtain  a  TWIC,  we 
intend  to  revise  33  CFR  101.514  to  cover 
that  population. 


^sCX;-543  Policy  Letter  No.  11-15,  “Processing  of 
Merchant  Mariner  Credentials  (MMC)  For  Mariners 
Not  Requiring  a  Transportation  Worker 
Identification  Credential. ’’  available  for  viewing  at 
https://homeport.uscg.mil/. 
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D.  TWIC  Reader  Requirements  for  Risk 
Group  A 

We  propose  to  add  new  33  CFR 
101.520  that  sets  forth  the  TWIC  reader 
requirements  for  Risk  Group  A.  We  have 
determined  that  owners  and  operators  of 
vessels  or  facilities  in  Risk  Group  A 
should  be  required  to  implement  the 
TWlC’s  most  protective  measures  using 
a  TWIG  reader  or  TWIC-integrated 
PACS. 

At  MARSEC  Level  1,  all  persons 
seeking  unescorted  access  to  secure 
areas  would  be  required  to  present  a 
TWIC  and  fingerprint  for  biometric 
identity  verification,  card 
authentication,  and  card  validity  chock. 
The  owner  or  operator  would  be 
required  to  perform  the  card  validity 
check  based  on  CCX  information  no 
more  than  7  days  old.  The  owner  or 
operator  may  perform  these  functions 
using  a  TWIC  reader  or  a  TWIC- 
integrated  PACS.  If  using  a  PACS, 
biometrics  other  than  fingerprints  may 
be  used  to  perform  the  identity 
verification,  provided  that  the  owner  or 
operator  links  the  person,  the  TWIC, 
and  the  alternate  biometric  in  the  PACS. 
To  do  this,  the  owner  or  operator  would 
be  required  to  perform  a  one-time 
biometric  match  and  card 
authentication  using  a  TW1(]  reader. 
Owners  or  o|)erators  would  he  required 
to  explain  in  their  security  plans  how 
the  PACS  performs  the  required  security 
functions  and  how  the  SSI  captured  by 
the  PAC\S  is  protected. 

At  MAR.SEC  Level  2,  the  same 
procedures  would  apply  as  those  at 
MAR.SEC  Level  1,  except  that  the  owner 
or  operator  would  be  required  to 
perform  the  card  validity  check  based 
on  CCL  information  no  more  than  1  day 
old.  The  heightened  security  threats 
present  at  elevated  MARSEC  Levels 
justify  this  additional  requirement. 

We  propose  two  additional  provisions 
in  3.3  (;FR  101.520  to  ensure  that  (XX 
information  is  updated  and  used 
appropriately.  First,  owners  and 
operators  would  In*  requiriid  to  update 
(XL  information  w'ithin  12  hours  of  any 
increase  in  MAR.SE(]  Level,  regardless  of 
when  the  (XL  information  was  last 
updated.  Second,  owners  and  operators 
would  be  required  to  use  the  most 
recently  obtained  C(X  information 
when  conducting  card  validity  checks. 

Finally,  we  propose  a  provision  in  33 
OR  101.520  tliat  would  authorize  the 
(X)TP  to  temporarily  suspend  TWIC 
reader  requirements  at  a  facility  if  the 
(XTF  determines  that  such 
requirements  are  causing  delays 
resulting  in  excessive  vehicle  build-up 
or  other  unintended  consequence.  A 
facility  owner  or  operator  could  contact 


the  COTP  seeking  such  a  determination. 
During  the  period  of  any  such 
suspension,  the  owner  or  operator 
would  be  required  to  perform  visual 
TWIC  inspections  for  identity 
verification,  card  authentication,  and 
card  validation. 

E.  TWIC  Reader  Exemption  for  Vessels 
With  14  or  Fewer  TWlC-HoIding 
Crewmembers 

We  propose  to  add  new  33  CFR 
101.520(e),  exempting  all  vessels  with 
14  or  fewer  TWIOholding  crewmembers 
from  TWIC  reader  requirements.  The 
statutory  basis  for  this  exemption  is  the 
SAFE  Port  Act  provision  that  prohibits 
the  Secretary  from  requiring  TWIC 
readers  on  a  vessel  unless  the  vessel  has 
more  individuals  on  the  crew  required 
to  have  a  TWK;  than  the  number  the 
.Secretary  determines  warrants  such  a 
reader.’'*  The  underlying  rationale  for 
this  exemption  is  that  vessels  with  a 
small  enough  number  of  TWl(>-holders 
on  board  have  a  reduced  T.Sl 
vulnerability  from  unauthorized  access 
beirause  the  small  number  of 
crew'meinbers  are  easily  recognizable 
and  known  to  one  another.  We  propose 
14  as  the  cutoff  number  based  on  a 
recommendation  from  TSAC.  According 
to  T.SAC,  vessels  with  14  or  fewer 
crew  members  have  a  reduced 
vidnerability  because  the  individuals 
are  all  “know'n”  to  one  another.  The 
numher  was  developed  by  taking  into 
account  the  fact  that  for  a  small  vessel. 
sm:h  as  a  towing  vessel  or  offshore 
supply  ves.sel,  the  crew  would  typically 
include  up  to  one  Master,  one  Chief 
Engineer,  and  three  four-person  crews 
who  rotate  through  watcb  shifts. 

We  .seek  public  comment  on  this^ 
proposal  to  exempt  all  vessels  w'ith  14 
or  fewer  TWlC-holding  crewmembers 
from  TWK’,  reader  reqidremenls, 
including  w'hether  14  is  an  appropriate 
cut-off  numlxjr.  We  retpiest  that 
commenters  plea.se  explain  and  provide 
available  data  to  support  their 
comments. 

We  recognize  that,  particularly  for 
smaller  vessels  such  as  tow'ing  vessels, 
the  value  of  electronic  identity 
verification  is  less  than  it  is  for 
facilities,  which  generally  interact  wdth 
greater  numbers  of  vendors,  visitors, 
and  facility  employees,  k'or  this  reason, 
and  because  TWIC  readers  are  only 
propo.sed  for  Risk  (Xoup  A,  we  believe 
it  is  neither  appropriate  nor  necessary  to 
exempt  facilities  with  14  or  few'er 
TWIC-holders  from  TWIC  reader 
requirements. 

™4f>  tl.S.C.  7()1().'i(ni). 


F.  TWIC  Inspection  Requirements  for 
Risk  Groups  B  and  C 

We  propose  to  add  new  33  CFR 
101.525  and  101.530  that  set  forth  the 
TWIC  visual  inspection  requirements 
for  Risk  Groups  B  and  C,  respectively. 

In  this  NPRM,  we  are  not  proposing 
TWIC  reader  requirements  for  vessels 
and  facilities  in  Risk  Groups  B  and  C. 

We  believe  the  overall  approach  in  this 
proposed  rule  would  implement  the 
TWIC  reader  program  in  a  targeted 
manner  that  enhances  the  security  of 
MTSA-regulated  vessels  and  facilities 
w'ithout  imposing  undue  burdens.  We 
request  public  comment  on  this 
determination. 

At  all  MAR.SEC  Levels,  all  persons 
.seeking  unescorted  access  to  secure 
areas  of  vessels  or  facilities  in  Risk 
(Groups  B  or  C  would  be  required  to 
present  a  TWIC  for  visual  idtmlity 
verification,  card  authentication,  and 
card  validity  check,  prior  to  each  entry. 
An  owner  or  operator  would  perform 
identity  verification  by  visually 
matching  the  photograph  on  the  TWIC 
to  the  individual  pre.senting  it.  An 
owmer  or  operator  would  verify  TWIC 
authenticity  by  visually  checking  its 
security  features  to  determine  whether  it 
has  been  tampered  with  or  forged.  An 
owner  or  operator  would  validate  the 
TWIC  by  visually  checking  the 
expiration  date  on  the  face  of  the  TWK’ 
to  determine  whether  it  has  expired. 
(Jwners  and  optirators  of  vessels  or 
facilities  in  Risk  Groups  B  and  C  would 
not  be  recjuired  to  check  TWlCs  against 
the  CCL. 

As  discussed  above  in  .Sections  II.  and 
III.  above,  w'e  are  considering  a  phased 
approach  to  implementing  TWIC  reader 
requirements  by  proposing  such 
requirements  first  for  vessels  and 
facilities  in  Risk  (iroup  A,  where  the 
risk  of  harm  is  greatest.  We  have 
estimated  that  lor  Risk  Group  A,  the 
ratio  of  annualized  cost  f)f  TWIC  reader 
requirements  to  average  consequence 
figures  (the  monetized  co.sts  of  fatalities 
and  injuries  resulting  from  a  TSI) 
warrants  the  TWIC  reader  retjuirements 
propo.sed  in  this  NPRM.  For  Risk  (Xoup 
B,  we  believe  the  estimated  ratio  of 
annualized  cost  of  TWI(>  reader 
requirements  to  average  f;onsoquence 
figures  supports  our  phased  approach. 
VVe  will  continue  to  analyze  risk  data 
and  consider  whether  additional  or 
modified  TWIC  reader  requirements 
would  be  warranted  in  the  future.  For  a 
more  detailed  di.scu.ssion  of  the  costs 
and  henefits  of  the  propo.sals  in  this 
NPRM.  please  refer  to  .Section  V., 
“Regulatory  Anafyses”  below. 

The  propo.sed  TWlC;  inspection 
requirennaits  in  33  CFR  101.525  and 
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101.530  would  be  ininimutn 
requirements.  We  have  included 
proposed  regulatory  provisions  stating 
that  owners  and  operators  would  have 
the  discretion  to  imppse  access  control 
measures  that  are  stricter  than  the 
minimum  regulatory  requirements. 

Although  tnis  NPRM  proposes  the 
same  substantive  TWIG  inspection 
requirements  for  Risk  Groups  B  and  C, 
these  requirements  appear  in  separate 
set;tions  because  we  are  continuing  to 
gather  data  and  analyze  whether 
different  requirements  would  be 
appropriate  for  these  risk  groups.  Any 
such  modifications  would  be  propo.sod 
in  a  separate  rulemaking  document, 
with  the  opportunity  provided  for 
public  comment. 

G.  TWIC  Inspection  Requirements  in 
Special  Circumstances 
We  propose  to  add  new  33  CFR 
101.535  that  sets  forth  TWIC  inspection 
requirements  in  spetdal  circumstances. 
These  provisions  are  designed  to 
provide  an  appropriate  level  of 
flexibility  in  the  TWIG  reader  and 
inspection  requirements  when  special 
circumstances  arise. 

If  an  individual  is  unable  to  present 
a  TWIG  because  it  has  been  lost, 
damaged,  or  .stolen,  and  the  individual 
has  previously  been  granted  unescorted 
act:ess  to  secure  areas  and  is  knowm  to 
have  previously  possessed  a  TWIG,  an 
owner  or  operator  would  be  permitted 
to  grant  the  individual  unescorted 
access  to  secure  areas  for  a  period  of  no 
longer  than  7  con.secutive  days, 
provided  that  the  following  conditions 
are  met:  (1)  The  individual  has  reported 
the  TWIG  as  lo.st,  damaged,  or  stolen  to 
TSA  as  required  in  49  CFR  1572.19(f); 

(2)  the  individual  presents  another 
identification  credential  that  meets  the 
rtsquirements  of  33  GFR  101.515;  and  (3) 
there  are  no  other  suspicious 
circumstances  associated  with  the 
individual's  claim  of  loss  or  theft.  With 
the  exception  of  these  individuals,  all 
others  who  are  granted  unescorted 
access  to  secure  areas  would  be  required 
to  produce  their  TWIG  upon  request 
from  TSA,  the  Coast  Guard,  any  other 
authorized  DHS  representative,  or  a  law 
enforcement  officer. 

If  an  individual  cannot  present  a 
TWIC  for  any  reason  other  than  tho.se 
outlined  in  the  immediately  preceding 
paragraph,  the  individual  may  not  be 
granted  unescorted  access  to  secure 
areas.  In  order  to  access  secure  areas, 
the  individual  would  need  to  be 
escorted  by  a  TWIG-holder  authorized  to 
be  in  the  secure  area. 

In  some  instances,  when  an 
individual  has  poor  quality  fingerprints, 
a  TWIC  reader  may  not  be  able,  to 


consistently  perform  the  biometric 
identity  verification  function.  Also,  a 
small  number  of  TWIGs  will  be  issued 
that  contain  either  poor  quality 
fingerprint  templates,  mostly  due  to 
badly  damaged  fingers,  or  no  fingerprint 
minutiae,  in  the  case  of  amputations. 

We  expect  owners  and  operators  to 
describe  the  exception  handling  process 
to  be  used  in  such  cases  in  their  security 
plans.  The  exception  handling  process 
may  include  granting  unescorted  access 
after  the  individual  has  successfully 
provided  a  PIN.  Alternatively,  an  owner 
or  operator  may  require  the  individual 
to  present  an  alternative  biometric,  such 
as  a  retina  scan  or  other  biometric  that 
has  been  incorporated  into  a  PACS.^^ 

If  a  TWIG  reader  malfunctions,  an 
ow'ner  or  operator  would  still  be 
permitted  to  grant  the  individual 
unescorted  access  to  secure  areas, 
provided  that  certain  conditions  are 
met.  First,  the  individual  would  be 
required  to  have  previously  been 
granted  unescorted  access  to  secure 
areas  in  the  past,  and  the  individual 
would  be  required  to  be  known  to  have 
a  TWIG.  Second,  the  owner  or  operator 
would  be  required  to  perform  identity 
verification,  card  validation  and  card 
authentication  by  visual  inspection.  An 
owner  or  operator  may  rely  on  this 
alternative  for  a  period  of  7  calendar 
days  while  the  TWIG  reader 
malfunction  is  corrected. 

TWIG  requirements  in  33  GFR 
104.265,  105.255,  and  106.260  currently 
contain  provisions  regarding 
disciplinary  measures  to  prevent  fraud 
and  abuse,  coordination  of  access 
control  with  other  vessels  and 
conveyances,  and  security  plan 
requirements.  We  propose  to  relocate 
tho.se  provisions  to  33  GFR  101.535(f)- 
(h). 

H.  Compliance  Deadlines 

We  propose  to  amend  33  GFR  104.115 
and  105.115  to  set  forth  the  required 
compliance  deadlines  with  respect  to 
TWIG  reader  requirements.  Within  2 
years  after  publication  of  the  TWIG 
reader  final  rule,  owners  and  operators 
would  be  required  to  be  operating  in 
accordance  with  the  requirements 
contained  in  that  final  rule.  Also,  within 
2  years  after  publication  of  the  TWIG 
reader  final  rule,  owners  and  operators 
would  have  to  amend  their  security 
plans  to  indicate  how  they  implement 
the  TWIG  reader  requirements 
coritained  in  the  applicable  sections  of 
33  GFR  parts  101 , 104,  and  105. 


'^Section  H14  of  the  (X^AA  2010  allows  the 
.Secretan'  to  use  a  seconclarv  authentication  sy.steni 
to  verify  the  identification  of  individuals  using 
TWK;  when  the  individual's  fingerprints  are  not 
able  to  bo  taken  or  read. 


In  the  ANPRM,  we  were  not 
proposing  to  amend  the  section  on  ASPs 
to  require  amendments  within  2  years  of 
the  final  rule.  Instead,  in  the  ANPRM, 
we  said  we  would  exercise  our  authority 
under  33  GFR  101.120(d)(l)(ii)  to 
require  those  entities  using  ASPs  to 
amend  them  to  incorporate  TWIG 
requirements.  For  the  purpose  of 
consistency  with  the  other  vessels  and 
facilities  subject  to  33  GFR  parts  104, 

105,  and  106,  this  NPRM  eliminates  the 
ANPRM’s  proposed  approach  to  treat 
entities  with  approved  ASPs  differently. 
Accordingly,  this  NPRM  proposes  to 
require  entities  to  update  their  ASPs  in 
the  same  manner  and  on  the  same 
schedule  as  the  other  vessels  and 
facilities  subject  to  33  GFR  parts  104, 

105,  and  106. 

We  recognize  that  in  addition  to  this 
NPRM,  there  are  a  number  of  ongoing 
Goast  Guard  rulemakings  (e.g..  Updates 
to  33  CFR  Subchapter  H:  Maritime 
Security  (RIN  1625-AB30)  and 
Consolidated  Cruise  Ship  Security 
Measures  (RIN  1625-AB38))  that  could 
affect  vessel,  facility,  and  OGS  facility 
security  plans  in  the  near  future.  In 
2011,  a  majority  of  facilities  that  would 
be  Subject  to  these  proposed 
requirements  already  updated  and 
submitted  for  approval  security  plans  in 
accordance  with  33  GFR  subchapter  H. 

If  each  of  the  ongoing  rulemaking 
projects  required  an  update  to  security 
plans,  there  could  be  a  significant 
increase  in  workload  for  owners  and 
operators,  as  well  as  at  the  Goast  Guard 
Marine  Safety  Genter,  Districts,  and 
Sectors.  We  are  currently  examining 
several  options  to  coordinate  the 
rulemakings  and  manage  the  plan 
submission  and  re-approval  process  to 
ensure  that  plan  changes  occur  only  as 
often  as  necessary  to  incorporate  any 
new  regulatory  requirements.  While  this 
NPRM  proposes  a  2-year  deadline  for 
updated  security  plans,  we  invite 
comments  or  .suggestions  from  the 
public  on  how  to  streamline  and  reduce 
the  level  of  effort  for  all  stakeholders. 

L  Recordkeeping 

We  propose  to  amend  33  GFR  104.235 
and  105.225  to  set  forth  TWIG  reader 
recordkeeping  requirements.  These 
recordkeeping  requirements  would 
apply  when  TWIG  readers  are  used,  and 
not  in  the  special  circumstances 
described  in  the  proposed  regulations 
when  the  owner  or  operator  is  permitted 
to  rely  on  visual  TWIG  inspection. 
Owners  and  operators  using  TWIG 
readers,  with  or  without  a  PAGS,  would 
be  required  to  maintain  certain  records 
for  at  least  2  years.  During  that  time, 
owners  and  operators  would  be  required 
to  make  those  records  available  to  the 
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Coast  Guard  upon  roquosl.  Those 
records  include,  with  respect  to  each 
individual  granted  unescorted  access  to 
a  secure  area:  (1)  FASC-N;  (2)  date  that 
access  was  granted;  (3)  time  that  access 
was  granted;  and  (4)  if  captured,  the 
name  of  the  individual  to  whom  access 
was  granted.  If  a  TWIC  reader  or  PACS 
captures  the  required  data  when  the 
TWIG  is  scanned,  and  can  retain  and 
reproduce  that  data,  the  recordkeeping 
requirement  would  be  met.  Owners  and 
operators  would  be  required  to  al.so 
maintain  records  to  demonstrate  that 
they  have  performed  the  required  card 
validity  check  using  the  CCL  on  each 
individual.  Finally,  we  propose  to 
include  a  regulatory  provision 
indicating  that  TWI(]  reader  records  are 
SSI,  and  would  be  required  to  be 
protected  in  accordance  with  49  Ch'R 
part  1520. 

/.  Risk  Group  Classifications 

We  propose  to  add  new  33  CFR 
104.263,  105.253,  and  106.258  to  .set 
forth  the  risk  grouf)  classifications  for 
vessels  and  facilities.  The  risk  group 
classifications  proposed  in  the  NPRM 
are  the  same  as  those  proposed  in  the 
ANPRM,  with  minor  technical  c;hanges, 
as  follows; 

For  vessels  subject  to  33  CFR  part  104, 
this  NPRM  proposes  the  following  risk 
group  classifications; 

Risk  Group  A 

(1)  Ves.sels  that  carry  Certain 
Dangerous  Cargoes  (CDC)  in  bulk. 

(2)  Vessels  certificated  to  carry  more 
than  1,000  passengers. 

(3)  Towing  vessels  engaged  in  towing 
a  barge  or  barges  subject  to  (1)  of  this 
section  or  vessels  subject  to  (2)  of  this 
section. 

Risk  Group  B 

(1)  Ves.sels  that  carry  hazardous 
materials  other  than  CDC  in  bulk. 

(2)  Vessels  subject  to  46  (]FR  chapter 
1,  subchapter  D,  that  carry  any 
flammable  or  combicstible  liquid  cargoes 
or  residues. 

(3)  Vessels  certificated  to  carry  500  to 
1 ,000  passengers. 

(4)  Towing  vessels  engaged  in  towing 
a  barge  or  barges  subject  to  (1),  (2),  or 
vessels  subject  to  (3)  of  this  section. 

Risk  Group  C 

(1)  Vessels  carrying  non-hazardous 
cargoes  that  are  required  to  have  a 
vessel  security  plan  (VSP). 

(2)  Vessels  certificated  to  carry  le.ss 
than  500  pa.ssengers. 

(3)  'rowing  vessels  engaged  in  towing 
a  barge  or  barges  subjec:t  to  (1)  of  this 
section  or  vessels  subject  to  (2)  of  this 
section. 

(4)  Mobile  Offshore  Drilling  Units 
(MODUs). 


(5)  Offshore  Supply  Ve.ssels  (OSVs) 
subject  to  46  CFR  chapter  1.  subchapter 
L  or  I. 

For  facilities  subject  to  33  CFR  part 
105,  this  NPRM  proposes  the  following 
risk  group  classifications; 

Risk  Group  A 

(1)  Facilities  that  handle  Certain 
Dangerous  Cargoes  (CDC)  in  bulk. 

(2)  Facilities  that  receive  vessels 
certificated  to  c;arry  more  than  1,000 
passengers. 

(3)  Barge  fleeting  facilities  that  receive 
barges  carrying  CDC  in  bulk. 

Risk  Group  B 

(1)  Facilities  that  receive  vessels  that 
carry  hazardous  materials  other  than 
CDC  in  bulk. 

(2)  Facilities  that  receive  vessels 
subject  to  46  CFR  chapter  1.  subchapter 
D,  that  carry  any  flammable  or 
combustible  liquid  cargoes  or  residues. 

(3)  Facilities  that  receive  vessels 
certificated  to  carry  500  to  1 ,000 
passengers. 

(4)  Facilitiejs  that  receive  towdng 
vessels  engaged  in  towing  a  barge  or 
barges  carrying  hazardous  materials 
other  than  CDC  in  bulk,  crude  oil,  or 
towing  vessels  certificated  to  carry  500 
to  1,000  pas.sengers. 

Risk  Group  C 

(1)  Facilities  that  receive  vessels 
carrying  non-hazardous  cargoes  not 
otherwise  included  in  Risk  Groups  A  or 
B. 

(2)  Facilities  that  receive  vessels 
certificated  to  carry  less  than  500 
passengers. 

(3)  Facilities  that  receive  towing 
vessels  engaged  in  towing  a  barge 
carrying  non-hazardous  cargoes  or  less 
than  500  passengers. 

This  NPRM  proposes  to  classify  all 
OCS  facilities  subject  to  33  CF'R  part  106 
into  Risk  Group  B. 

As  discussed  more  fully  above  in 
Section  III.C.,  we  used  the  AHP  to 
conduct  a  risk-ba.sed  analysis  of  MTSA- 
regulated  vessels  and  facilities.  We 
identified  68  distinct  types  of  vessels 
and  facilities  based  on  their  purpose  or 
operational  description.  We  then 
as.sessed  each  of  the  68  types  of  vessels 
and  facilities  using  three  factors:  (1) 
Maximum  consequences  to  that  vessel 
or  facility  resulting  from  a  terrorist 
attack;  (2)  criticality  to  the  nation’s 
health,  economy,  and  national  security; 
and  (3)  utility  of  the  TWIC  in  reducing 
risk. 

For  the  first  factor,  we  used  the  Coast 
Guard’s  MSRAM  terrorism  risk-analysis 
tool  to  calculate  the  maximum  potential 
consequence  resulting  from  the  total 
loss  of  a  target,  factoring  in  injury  and 


loss  of  life,  economic  and 
environmental  impact,  symbolic  effect, 
and  national  security  impact.  We 
averaged  these  MSRAM  consequences 
within  each  of  the  68  types  to  develop 
a  standard  consequence  for  each  type. 

For  the  second  and  third  factors,  we 
considered  the  impact  of  the  total  loss 
of  a  vessel  or  facility  beyond  the 
immediate  local  consequences,  and  the 
utility  of  the  TWIC  program  in  reducing 
a  vessel  or  facility’s  vulnerability  to  a 
terrorist  attack. 

Using  the  AHP.  w'e  combined  the 
above  three  factors  and  developed  an 
overall  risk  ranking  of  vessels  and 
facilities  by  type.  At  the  end  of  this 
proce.ss,  types  of  vessels  and  facilities 
with  similar  scores  were  combined  into 
one  of  three  risk  groups.  This  NPRM 
proposes  to  classify  vessels  and 
facilities  into  Risk  Groups  A,  B,  and  C 
based  on  the  AHP  risk  rankings. 

Upon  further  analysis  of  the  data 
generated  through  the  AHP  process,  we 
note  that  certain  types  of  facilities 
currently  categorized  in  Risk  Group  B 
have  relatively  high  MSRAM 
consequence  scores.  These  facilities 
include  petroleum  refineries,^”  non- 
CDC  bulk  hazardous  materials  facilities, 
and  petroleum  storage  facilities.  Due  to 
their  high  MSRAM  consequence  scores, 
we  are  considering  whether  TWIC 
reader  requirements  would  be 
appropriate  for  these  three  types  of 
facilities  and  to  include  the.se  types  of 
facilities  into  Risk  Group  A.  Note, 
however,  that  despite  the  relatively  high 
consequence  scores  for  these  three 
facility  types,  they  do  not  handle  CDC 
in  bulk.  Like  all  Risk  Group  B  facilities, 
these  three  facility  types  pose  le.ss 
operational  risk  than  Risk  Group  A 
facilities  because  they  do  not  handle 
CDC  in  bulk.  We  are  soliciting  public 
comments  on  this  issue.  Specifically,  we 
request  public  comments  on  whether 
any  or  all  of  petroleum  refineries,  noii- 
CDC  bulk  hazardous  materials  facilities, 
and  petroltnim  storage  facilities  should 
be  categorized  in  Risk  Group  A.  We  also 
seek  public  comments  on  how  to  define 
these  facilities  for  the  purpose  of  this 
rulemaking.  Please  see  Section  V., 
“Regulatory  Analyses’’  below  for  a 
di.scussion  of  the  costs  and  benefits 
associated  with  this  alternative. 

K.  Movement  Between  Bisk  Groups 

We  propose  to  add  33  CFR  104.263(d) 
and  105.253(d)  to  address  the  movement 
between  risk  groups  by  ve.ssels  and 

^"Note  that  Risk  (iroup  A.  as  ciirrmitly  proposed 
in  the  NI’RM.  captures  certain  petroleum  refineries. 
In  the  NPRM,  Risk  Group  A  includes  refineries  that 
handle  Certain  Dangerous  Cargoes  ((iDCs)  in  bulk 
or  rer:eive  vessels  that  do  the  same.  There  are  16 
such  refineries. 
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facilities,  based  on  the  materials  they 
are  carrying  or  handling,  or  the  types  of 
vessels  they  are  receiving  at  any  given 
time.  These  regulatory  provisions  are 
designed  to  provide  flexibility  to  owners 
and  operators  of  vessels  and  facilities 
that  only  meet  the  Risk  Group  A  criteria 
on  a  periodic  basis.  These  provisions  are 
not  mandatory.  The  owner  or  operator 
of  such  a  vessel  or  facility  could  choose 
to  maintain  its  Ri.sk  Group  A  .status, 
even  during  those  j)eriods  when  the 
vessel  or  facility  is  not  handling  or 
carrying  materials  that  meet  the  Risk 
Group  A  criteria.  However  an  owmer  or 
operator  wishing  to  take  advantage  of 
one  of  these  provisions  would  be 
rtKpiired  to  explain  how  the  vessel  or 
facility  wuuld  move  between  risk 
groups  in  an  amended  .security  plan. 

The  .security  plan  w'ould  be  required  to 
account  for  the  timing  of  such 
movement,  as  well  as  how  the  owner  or 
oper.itor  would  comply  with  the 
requirements  of  the  higher-  and  lower- 
level  risk  groups,  with  particular 
attention  to  the  security  measures  to  be 
taken  when  moving  from  a  lower-level 
risk  group  to  a  higher-level  risk  group. 

L.  Physical  Placement  of  TWIC  Headers 

We  propose  to  amend  33  GFR 
104.2H5(a)(4)  by  requiring  a  vessel 
owner  or  operator  to  place  TWIG  readers 
at  the  ve.ssers  access  points  only, 
regardless  of  whether  the  secure  area 
encompasses  the  entire  ve.ssel.  Thus, 
even  if  the  .secure  area  does  not 
encompass  the  entire  ves.sel  (e.g.,  a 
passenger  vessel  consisting  of  secure 
areas  and  passenger  and  employee 
access  areas),  TWIG  readers  would  be 
required  only  at  the  points  of  access  to 
the  vessel  itself.  TWlC-holders  may  be 
granted  unescorted  access  to  the  vessel’s 
secure  areas  after  the  TWIG  has  been 
verified,  validated,  and  authenticated  at 
a  vessel  access  point.  TWIC-holders  may 
then  move  from  passenger/employee 
access  areas  to  secure  areas  without 
processing  through  a  TWIG  reader  each 
time. 

We  propose  to  amend  33  GFR 
105.255(a)(4)  by  requiring  a  facility 
owner  or  operator  to  place  TWIC  readers 
at  the  access  points  to  a  facility’s  secure 
areas.  If  the  entire  facility  is  designated 
as  a  secure  area,  then  TWIG  readers 
would  be  required  only  at  the  facility’s 
access  points.  If  the  secure  area  does  not 
encompass  the  entire  facility,  then 
TWIG  readers  would  be  required  at 
access  points  to  the  secure  areas. 

We  request  additional  comments  from 
the  public  on  the  proposed  regulatory 
provisions  regarding  the  placement  of 
TWIC  readers  for  vessels  and  facilities. 


M,  Technical  Amendments 

We  propose  several  technical 
amendments  to  remove  references  to 
dates  no  longer  relevant  and  to  add  or 
change  cross-references  within  the 
regulations  to  align  with  the  propo.sed 
new  or  updated  provisions.  These 
amendments  appear  at  33  GFR  101.514, 
101.515(d)(2),  104.105(d),  104.115(c), 
104.200(b),  104.260(d)(1),  104.265(d)(1), 
104.265(e)(8),  104.265(f){ll),  104.267(a), 
104.292(b),  104.292(e),  104.405(a)-(b), 
105.110(b),  105.1 15(c)-(d),  105.200(b), 
105.255(d)(1),  105.255(e)(8), 
105.255(0(10),  105.257(a),  105.290(b), 
105.296(a)(4),  105.405(a)-(b), 

106.1 10(d)-(e),  106.200(b), 

106.260(d)(1),  106.260(e)(5), 
106.260(0(9),  106.262(a),  and 
106.405(a)-(b). 

N.  Privacy 

When  an  individual’s  TWIC  is 
scanned  using  a  TWIG  reader,  the  TWIC 
reader  captures  limited  information, 
including  the  TWIC-hoIder’s  FASC-N  as 
well  as  the  date  and  time  of  the  scan. 

The  TWIC-holder’s  name  would  also  be 
captured  in  limited  circumstances, 
depending  on  the  type  of  TWIC  reader 
employed.  For  example,  a  TWIC  reader 
only  captures  the  TWIC-holder’s  name 
when  operating  in  “contact”  mode,^-' 
and  only  after  the  TWIC-holder  enters  a 
6-8  digit  PIN."*’  An  integrated  FACS 
may  also  capture  the  name  of  the  TWIC- 
holder.  , 

The  proposed  rule  contains 
recordkeeping  requirements  for  owners 
or  operators  using  TWIC  readers. 

Owners  and  operators  using  TWIC 
readers,  with  or  without  a  PACS,  would 
be  required  to  maintain  certain  records 
for  at  least  2  years.  During  that  time, 
owners  and  operators  would  be  required 
to  make  those  records  available  to  the 
Coast  Guard  upon  request.  Those 
records  include,  with  respect  to  each 
individual  granted  une.scorted  access  to 
a  secure  area:  (1)  FASC-N;  (2)  date  that 
access  was  granted;  (3)  time  that  access 
was  granted;  and  (4)  if  captured,  the 
name  of  the  individual  to  whom  access 
was  granted. 


“Contact”  TWIC  readers  perform  a  scan  when 
an  individual  inserts  a  TWIC  into  a  slot  to  provMde 
direct  contact  between  the  device  and  the  com[)uler 
chip  imbedded  in  the  TWIC. 

As  discussed  in  this  preamble,  the  (>)asl  Cuard 
has  observed  operational  challenges  and  limited 
utility  as.sociated  with  PIN  usage.  Therefore,  the 
proposed  rule  would  not  require  owners  and 
operators  to  check  TWIC-holder  PINs.  Owners  and 
operators  who  wish  to  enhance  access  r;ontrol 
would  bo  allowed  to  require  workers  to  input  PIN 
information.  However,  becau.se  of  the  noted 
operational  challenges  and  limited  utility,  the  Coast 
Guard  does  not  expect  widespread  PIN  usage. 
Therefore,  the  Coast  Guard  does  not  expect  TWIC 
readers  to  capture  name  information  in  most 
instances. 


If  a  TWIC  reader  or  PACS  captures  the 
required  data  when  the  TWIC  is 
scanned,  and  can  retain  and  reproduce 
that  data,  the  recordkeeping 
requirement  would  be  met.  Owners  and 
operators  would  also  be  required  to 
maintain  records  to  demonstrate  that 
they  have  performed  the  required  card 
validity  check  using  the  CCL  on  each 
individual.  The  proposed  rule  also 
contains  a  regulatory  provision 
indicating  that  TWIG  reader  records  are 
SSI,  and  must  be  protected  in 
accordance  with  49  GFR  part  1520."' 

O.  Public  Comment 

The  Coast  Guard  invites  comments  on 
the  risk-based  approach  to  categorizing 
facilities  and  vessels  and  the 
assumptions  and  e.stimates  iKsed  in  the 
“Preliminary  Regulatory  Analysis  and 
Initial  Regulatory  Flexibility  Analysis,” 
which  is  available  in  the  public  docket 
for  this  rulemaking.  Specifically,  the 
Coast  Guard  requests  comments  on  the 
following; 

1.  We  request  comments  from  the 
public  on  the  risk-based  approach  to 
cla.ssifying  facilities  and  ve.ssels 
including  the  use  of  MSRAM  in  the  risk- 
based  approach. 

2.  We  request  comments  from  the 
public  regarding  the  incremental 
security  benefits  of  requiring  TWIC 
readers  for  higher-risk  facilities  and 
vessels.  We  request  comments  from  the 
public  on  the  .security  benefits  of 
performing  TWIC-holder  identification, 
validation,  and  authentication  via  a 
TWIG  reader  instead  of  visual 
inspection. 

3.  We  request  comments  from  the 
public  regarding  the  expected  lifespan 
and  replacement  cycle  for  TWIC 
readers. 

4.  We  reque.st  comments  from  owners 
and  operators  of  Risk  Group  A  facilities 
and  vessels  on  the  maintenance  costs 
as.sociated  with  the  proposed  TWIG 
reader  requirements. 

5.  We  request  comments  from  owners 
and  operator  of  MTSA-regulated  vessels 


In  accordance  with  49  U.S.C.  114(.s),  Sensitive 
Security  Information  (S.SI)  is  information  obtained 
or  developed  in  the  conduct  of  security  activities, 
including  re.search  and  development,  the  disclosure 
of  which  TSA  has  determined  would:  (1)  Constitute 
an  unwarranted  invasion  of  privacy  (including,  but 
not  limited  to.  information  contained  in  any 
personnel,  medical,  or  similar  file);  (2)  reveal  trade 
secrets  or  privileged  or  confidential  information 
obtained  from  any  person;  or  (3)  be  detrimental  to 
the  security  of  transportation.  Part  1.520  of  Title  49 
of  the  GFR  generally  requires  that  SSI  be  properly 
marked  and  protected  from  unauthorized 
disclosure.  Unauthorized  disclosure  of  .SSI  is 
grounds  for  a  civil  penalty  and  other  enforcement 
or  corrective  action  by  UHS.  and  appropriate 
personnel  actions  for  Federal  employees.  Corrective 
action  may  include  issuance  of  an  order  requiring 
retrieval  of  SSI  to  remedy  unauthorized  disclosure 
or  an  order  to  cease  future  unauthorized  disclosure. 


! , 
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and  facilities  already  using  TVVIC 
readers,  and  whether  the  proposals  in 
this  NPRM  would  require  additional 
investments,  e.g.,  new  readers  or 
supporting  infrastruf:ture? 

6.  We  request  comments  from  owners 
and  operators  of  MTSA-regulated 
vessels  and  facilities  on  the  additional 
hours  of  TWIC  reader  training  that 
would  result  from  this  proposed  rule. 

7.  We  request  comments  from  the 
public  regarding  our  estimates  that  it 
would  take  25  hours  to  create  an 
addendum  for  each  VSP  and  FSP. 

8.  We  request  comments  from  the 
public  on  potential  delays  due  to  TWIC 
reader  use  and  the  associated  cost 
estimates  used  in  this  proposed  rule. 

9.  We  request  comments  from  owners 
and  operator  of  MTSA-regulated  vessels 
and  facilities  already  using  TWIC 
readers  on  the  types  and  frequenc;y  of 
TWIC;  reader  failures. 

10.  We  reque.st  comments  from  the 
public  on  the  expected  rates  at  which 
TWlCs  will  need  to  he  replaced  during 
implementation  and  all  subsequent 
years. 

1 1.  We  request  comments  from 
owners  and  operators  of  Risk  Group  A 
vessels  and  facilities  regarding  whether 
they  intend  to  require  the  use  of  PINs, 
how  often  will  PINs  be  u.sed,  and  in 
what  scenarios.  What  percentage  of 
TWIC-holders  do  not  currently 
remember  their  PIN,  and  also  how  many 
TWIC-holders  are  anticipated  to  travel 
to  an  enrollment  center  to  retrieve  their 
PIN? 

12.  We  request  comments  from  the 
public  on  the  anticipated  frequency  of 
the  use  of  an  escort  and  the  availability 
of  escorts  to  provide  access  to  secure 
areas  in  the  cases  of  an  invalid  TWIC 
reader  transaction. 

13.  We  request  comments  from  the 
public  on  any  additional  costs  or 
benefits  to  TWIC  reader  requirements 
not  accounted  for  in  this  NPRM. 

14.  We  have  clarified  in  the  preamble 
to  this  NPRM  that  a  facility  that  receives 
Risk  Group  A  ve.ssels  would  be 
categorized  as  a  Risk  Group  A  facility. 
We  request  additional  comments  from 
the  public  on  specific  scenarios  that 
might  warrant  further  consideration  of 
potential  regulatory  requirements  to 
address  the  interaction  of  vessels  and 
facilities  in  different  risk  groups. 

15.  We  seek  comments  from  the 
public  on  whether  the  additional 
flexibility  of  being  able  to  modify  a 
facility’s  security  footprint  by  assigning 
different  portions  of  the  facility  to 
different  risk  groups  is  necessary  or 


appropriate.  Please  be  as  specific  as 
possible  in  explaining  how  this  would 
apply  to  your  facility. 

16.  We  reque.st  comments  from  the 
public  regarding  practical  scenarios  in 
which  a  vessel  might  not  be  able  to 
download  necessary  CCL  updates 
within  the  pre.scribed  frequency  (weekly 
or  daily,  depending  on  MARSEG  Level). 
Additionally,  we  request  comments 
from  the  public  regarding  the  regidatory 
requirements  that  we  should  put  in 
place  when  vessels  are  in  one  of  those 
.scenarios.  In  those  .scenarios,  should  we 
require  the  use  of  TWIC  readers  for 
identity  verification,  card 
authentication,  and  card  validity,  even 
though  the  CCL  might  not  have  been 
updated  within  the  jwescribed 
frequency?  Should  we  require  the  owner 
or  operator  to  update  the  CCL  at  the 
next  available  opportunity?  What  other 
alternatives  should  we  consider? 

17.  We  reque.st  comments  from  the 
public  on  the  proposed  regulatory 
provisions  regarding  the  placement  of 
TWIC  readers  for  vessels  and  facilities, 
and  how  to  minimize  crewmembers 
from  entering  secure  and/or  restricted 
areas  if  they  do  not  hold  a  TWIC. 

18.  We  request  comments  from  the 
public  regarding  whether  7  days  is  a 
sufficient  amount  of  time  in  which  to 
expect  resolution  of  a  typical  TWIC 
reader  or  communication  systems 
malfunction. 

19.  We  request  comments  from  the 
public  on  the  proposal  to  exempt  all 
vessels  with  14  or  fewer  TWIC-holding 
crewmembers  from  TWIC  reader 
requirements,  including  whether  14  is 
an  appropriate  cut-off  number.  Please 
explain  and  provide  available  data  to 
support  your  comments. 

20.  We  request  comments  from  the 
public  on  whether  any  or  all  of 
petroleum  refineries,  non-CDC  bulk 
hazardous  materials  facilities,  and 
petroleum  storage  facilities  should  be 
categorized  in  Risk  Group  A.  We  also 
reque.st  comments  from  the  public  on 
how  to  define  the.se  facilities  for  the 
purpose  of  this  rulemaking. 

21.  We  request  comments  from  the 
public  on  whether  there  is  a  population 
of  State-licensed  ves.sel  pilots  that  are 
not  otherwise  required  to  obtain  a  TWIC 
because  they  access  secure  areas  of 
MTSA-regulated  vessels. 

22.  We  request  comments  from  the 
public  on  the  proposal  for  Risk  Group 

A  to  update  CCX  information  at  different 
frequencies  (weekly  or  daily)  depending 
on  MARSEC  Level. 

23.  We  request  comments  from  the 
public  on  whether  this  rule  may  help  to 


reduce  criminal  activity  at  ports  and  on 
vessels.  Please  de.scribe  any  anecdotal 
evidence  or  data  to  support  your 
comments. 

24.  We  request  comments  from  the 
public  on  the  characterizations  and 
conclusions  in  the  preamble  to  this 
NPRM  of  the  TWIC  Pilot,  and  how  we 
used  the  findings  from  the  TWIC  Pilot 
to  inform  the  NPRM. 

25.  We  request  comments  from  the 
public  on  any  other  matters  relevant  to 
the  propo.sals  in  this  NPRM  and 
whether  there  are  additional  data 
.sources  that  we  should  consider.  If  there 
are,  please  include  information  in  your 
comments  about  these  data  sources  and 
the  reason  for  their  relevance, 

V.  Regulatory  Analyses 

We  developed  this  proposed  rule  after 
considering  numerous  statutes  and 
executive  ordars  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  13  of  these  statutes  or 
executive  orders. 

A.  Regulatory  Planning  and  Review 

Executive  Orders  12866  (“Regidatory 
Planning  and  Review”)  and  13563 
(“Improving  Regulation  and  Regulatory 
Review”)  direct  agencies  to  assess  the 
costs  and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  .safety 
effects,  distributive  impacts,  and 
equity).  Executive  Order  13563 
emphasizes  the  importance  of 
quantifying  both  costs  and  benefits,  of 
reducing  co.sts,  of  harmonizing  rules, 
and  of  promoting  flexibility.  This 
proposed  rule  is  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review.  0MB  has  reviewed  it  under  that 
Order.  It  requires  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  A  draft 
Assessment  is  available  in  the  docket 
where  indicated  under  the  “Public 
Participation  and  Request  for 
Comments”  section  of  this  preamble.  A 
.summary  of  the  Assq.ssment  follows: 

We  propose  amending  our  regulations 
on  certain  MTSA-regulated  vessels  and 
facilities  to  include  requirements  for 
electronic  TWIC  readers  to  be  used  for 
access  control  for  unescorted  access  to 
secure  areas. 

The  following  table  summarizes  the 
costs  and  benefits  of  this  proposed  rule. 
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Table  1— Summary  of  Costs  and  Benefits 


Category 

NPRM 

Applicabiiity  . 

Affected  Population . 

Costs  ($  millions,  7%  discount  rate)  . 

Costs  (Qualitative) . . 

Benefits  (Qualitative) . 

High-risk  MTSA-regulated  facilities  and  high  risk  MTSA-regulated  vessels  with  great¬ 
er  than  14  TWIC-holding  crew. 

38  vessels. 

532  facilities. 

$26.5  (annualized). 

$186.1  (10-year). 

Time  to  retrieve  or  replace  lost  PINs  for  use  with  TWICs. 

Standardization  of  access  control  and  credential  verification  throughout  industry. 
Enhanced  access  control  and  security  at  U.S.  maritime  facilities  and  onboard  U.S. 

1  flagged  vessels. 

j  Reduction  of  human  error  when  checking  identification  and  manning  access  points. 

In  this  NPRM,  we  propose  to  require 
owners  and  operators  of  certain  vessels 
and  facilities  regulated  by  the  Coast 
Guard  under  33  CFR  Chapter  1, 
subchapter  H,  to  use  electronic  readers 
designed  to  work  with  TVVIC  as  an 
access  control  measure.  This  NPRM  also 
proposes  additional  requirements 
a.ssociated  with  electronic  TWIC 
readers,  including  recordkeeping 
requirements  for  those  owners  and 
operators  required  to  use  an  electronic 
TWIC  reader,  and  amendments  to 
security  plans  previously  approved  by 
the  Coast  Guard  to  incorporate  TWIC 
requirements. 

The  proposals  in  this  NPRM,  once 
final,  would  enhance  the  security  of 
vessels,  ports,  and  other  facilities  by 
ensuring  that  only  individuals  who  hold 
TWlCs  are  granted  unescorted  access  to 
secure  areas  at  those  locations.  It  would 
also  further  implement  the  MTSA 
transportation  security  card 
requirement,  as  well  as  the  SAFE  Port 
Act  electronic  TWIC  reader 
requirements. 

We  estimate  that  this  proposed  rule 
would  specifically  affect  owners  and 
operators  of  MTSA-regulated  vessels 
and  facilities  in  Risk  Group  A  with 
additional  costs.  As  previously 
discussed.  Risk  Group  A  would  consist 
of  those  vessels  and  facilities  with 


highest  consequence  for  a  TSI.  Affected 
facilities  in  Risk  Group  A  would 
include;  (1)  Facilities  that  handle  CDC 
in  bulk;  (2)  Facilities  that  receive  vessels 
certificated  to  cany'  more  than  1,000 
passengers:  and  (3)  Barge  fleeting 
facilities  that  receive  barges  carrying 
CDC  in  bulk.  Affected  vessels  in  Risk 
Group  A  would  include:  (1)  Vessels  that 
carry  CDC  in  bulk;  (2)  Vessels 
certificated  to  carry  more  than  1,000 
passengers;  and  (3)  Towing  vessels 
engaged  in  towing  barges  subject  to  (1) 
or  (2).  In  addition,  this  proposal 
provides  a  TWIC  Reader  exemption  for 
vessels  with  14  or  fewer  TWIC-holding 
crewmembers,  further  reducing  the 
number  of  affected  vessels  in  Risk 
Group  A. 

Based  on  the  risk-based  hierarchy 
described  in  the  preamble  of  this  NPRM 
and  data  from  the  Coast  Guard’s  MISLE 
database,  we  e.stimate  this  proposed  rule 
would  affect  532  facilities  and  38 
vessels  with  additional  costs.  All  of 
these  facilities  and  ves.sels  are  in  Risk 
Group  A. 

To  estimate  the  costs  for  this 
proposal,  we  use  data  from  the  TWIC 
Pilot,  which  was  broken  down  by 
facility  type,  to  estimate  a  cost  per  TWIC 
reader  deployed  for  installation, 
integration,  and  PACS  integration, 
where  applicable.  By  distilling  the  costs 


from  the  TWIC  Pilot  down  to  a-per 
TWIC  reader  cost  by  facility  type,  we  are 
able  to  smooth  out  the  varied  costs  in 
the  TWIC  Pilot  and  effectively 
normalize  the  TWIC  Pilot  costs  before 
extrapolating  out  over  the  full  affected 
population  of  this  rulemaking. 

The  primary  cost  driver  for  this 
proposed  rule  is  the  capital  cost 
associated  with  the  purchase  and 
installation  of  TWIC  readers  into  access 
control  systems.  These  costs  include  the 
cost  of  TWIC  reader  hardware  and 
software,  as  well  as  costs  associated 
with  the  in.stalIation,  infrastructure,  and 
integration  with  a  PACS.  Operational 
costs  associated  with  this  rulemaking, 
include  security  plan  amendments, 
recordkeeping,  CCL  updates,  training, 
and  system  maintenance.  We  also 
include  operational  and  maintenance 
costs,  which  we  estimate  to  be  five 
percent  of  the  cost  of  the  TWIC  reader 
hardware  and  software  and  are  incurred 
annually.  Table  2  shows  the  10-year 
period  of  analysis  for  the  total  costs  by 
facility  type.  These  facility  costs  do  not 
include  costs  a.ssociated  with  delays  or 
replacement  of  TWICs,  which  are 
discussed  later.  These  estimates  include 
capital  replacement  costs  for  TWIC 
reader  hardware  and  software  beginning 
5  years  after  implementation. 


Table  2—10-Year  Total  Costs,  by  Facility  Type* 

[$  Millions] 


Year 

Bulk 

liquid 

Break  bulk 
and  solids 

Container 

Large 

passenger 

Small 

passenger 

Mixed 

use 

Total 

1  . r . 

$37.2 

$2.7 

$0.9 

$11.3 

$5.0 

$5.0 

$62.2 

2  . 

38.1 

2.8 

0.9 

11.6 

5.2 

5.2 

63.8 

3  . 

2.0 

0.1 

0.0 

0.6 

0.3 

0.3 

3.3 

4  . . . * . 

2.0 

0.1 

0.0 

0.6 

0.3 

0.3 

3.3 

5  . 

2.0 

0.1 

0.0 

0.6 

0.3 

0.3 

3.3 

6 . : . 

14.1 

1.0 

0.3 

4.3 

1.9 

1.9 

23.6 

7  . 

14.1 

1.0 

0.3 

4.3 

1.9 

1.9 

23.6 

8  . 

2.0 

0.1 

0.0 

0.6 

0.3 

0.3 

3.3 

9  . 

2.0 

0.1 

0.0 

0.6 

0.3 

0.3 

3.3 

For  a  more  detailed  discussion  of  costs  and  available  on  the  docket  for  this  rulemaking.  nature  of  the  provisions  and  the  subsequent' 

benefits,  sw  the  full  Preliminary  Regulator>'  Appendix  G  of  that  document  outlines  the  costs  by  difficulty  in  distingiii.shing  independent  benefits 

Analysis  and  Initial  Regulatory  Flexibility  Analysis  provision  and  al.so  discusses  the  complementary  from  individual  provisions. 
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Table  2—10-Year  Total  Costs,  by  Facility  Type*— Continued 

[$  Millions] 


Year  i 

Bulk  1 
liquid  1 

Break  bulk  ; 
and  solids 

Container  1 

1 

Large  | 
passenger  | 

Small  j 
passenger  j 

I 

Mixed 

use 

Total 

10  . 1 

2.0  I 

0.1  1 

0.0 

0.6 

0.3 

0.3 

3.3 

Total  Undiscounted .  ! 

115.3 

8.4 

1 

35.2 

15.7 

15.6 

193.0 

Total  Discounted  at  7%  . 

94.0 

6.9 

2.2 

28.7 

12.8 

12.7 

157.2 

Total  Discounted  at  3%  . 

105. 1 

\ 

2.5 

32.1 

L 

j  14.2 

175.9 

Note:  Numbers  may  not  total  due  to  rounding. 

‘These  facilities  are  regulated  because  they  handle  CDC  or  more  than  1,000  passengers.  In  the  U  S.  marine  transportation  system,  facilities 
often  handle  a  variety  of  commodities  and  provide  a  variety  of  commercial  services.  These  facility  types  have  different  costs  based  on  physical 
characteristics,  such  as  the  number  of  access  points  that  would  require  TWIC  readers,  and  other  data  received  from  the  TWIC  Pilot  Study.  See 
the  Preliminary  Regulatory  Analysis  and  Initial  Regulatory  Flexibility  Analysis  for  details  on  different  facility  types  and  data  from  the  TWIC  Pilot 
Study. 


To  account  for  potential  opportunity 
co.sts  associated  with  the  delays  as  a 
result  of  the  TWIC  reader  requirements, 
we  estimate  a  cost  of  delay  associated 
wilh  failed  reads.”  *  We  provide  a  range 
of  delay  costs  hash'd  on  different  delays 


in  seconds  and  also  based  on  the 
number  of  times  a  TWlC-holder  may 
have  their  card  read  on  a  weekly  basis. 
By  using  a  range  of  delay  costs,  we  are 
able  to  account  for  multiple  scenarios 
where  an  invalid  TWIC  reader 


transaction  would  lead  to  the  u.se  of  a 
secondary  processing  operation,  such  as 
a  visual  inspection,  additional 
identification  validation,  or  other 
provisions  as  set  forth  in  the  FSP.”'* 


Table  3 — Cost  of  Delays  Due  to  Invalid  Transaction  per  Year,  for  Risk  Group  A  Facilities 


1  1  Read  per 

j  week 

2  Reads  per  j 
week  1 

3  Reads  per  j 
week  j 

4  Reads  per  | 
week  j 

- ! 

5  Reads  per 
week 

Average 

6  Seconds  . 

.  i  $91,244 

$182,489  j 

$273,733 

$364,977 

$456,221 

$273,733 

14  Seconds  . 

.  t  212,903 

!  425,807 

638,710 

851,613  1 

1,064,517 

638,710 

30  Seconds  . 

.  i  456,221 

1  912,443 

1,368,664 

1,824,886  I 

2,281,107 

1,368,664 

60  Seconds  . 

.  !  912,443 

1  1,824,886 

2,737,328 

3,649,771 

4,562,214 

2,737.328 

120  Seconds  . 

.  i  1,824,886 

3,649,771 

1  5,474,657 

7,299,543 

9,124,428 

5,474,657 

Average . . 

. .  1  699,539 

i  1 ,399,079 

i _ : 

1  2,098,618 

i _ 

2,798,158 

j  3,497,697 

2,098,618 

For  the  purposes  of  this  analysis,  w'e 
used  the  cost  of  delay  estimate  of  $2.1 
million  per  year,  which  repre.sents  the 
average  delay  across  all  iterations  of 
delay  times  and  TWIC  reader 
transactions. 

The  use  of  TWIC  readers  would  also 
increase  the  likelihood  of  faulty  TWICs 
(TWlCs  that  are  not  machine  readable) 
being  identified  and  the  need  for 
.secondary  screening  procedures  so 
affected  workers  and  operators  can 
address  these  issues.”'*  If  a  TWIC- 
holder’s  card  is  faulty  and  cannot  be 
read,  the  'I'WIC-liolder  would  need  to 
travel  to  a  TWIC  Enrollment  Center  to 
get  a  replacement  TWIC,  which  results 
in  additional  travel  and  replacement 
costs.  To  account  for  this,  we  estimate 


Dnlay.s  may  re.sult  from  operational,  luiman-  or 
weather-related  factors. 

The  Preliminary  Regulatory  Analy.sis  and 
Initial  Regulatory  Flexibility  Analysis  contains  a 
discussion  of  the  different  failure  mode  scenarios 
where  an  invalid  TWK',  reader  transaction  would 
lead  to  potential  delays  and  the  u.se  of  secondarv 
processing. 

Although  current  regulations  require  that 
TWKls  Ih!  valid  and  readable  upon  request  by  DllS 


a  co.st  for  a  percentage  of  TWlC-holders 
to  obtain  replacement  TWICs. 

Based  on  information  from  the  TWIC 
Pilot,  we  estimate  that  apjiroximately 
five  percent  of  TWlC-holders  a.s.sociated 
with  Risk  Group  A  would  need  to 
replace  TWICs  that  cannot  be  read.  We 
e.stimate  that  this  would  cost 
approximately  $2fi2.37  per  TWIC-holder 
to  travel  to  a  TWIC  Enrollment  t:enter 
and  get  a  replacement  TWIC.””  Overall, 
we  estimate  that  TWIC  replacement 
would  cost  approximately  $1.9  million 
per  year  for  TWICi  transactions 
involving  Risk  Group  A  facilities.  We 
assume  this  is  an  annual  cost,  though 
we  anticipate  that  the  rate  of  TWIC 
replacements  will  decrea.se  as  TWIC 
reader  use  increases,  sinc:e  the  number 
of  unreadable  TWICs  initially  identified 


or  law  enforcement  personnel,  we  anticipate  that 
widespread  use  of  TWKi  readers  will  initially 
identify  more  unreadable  cards.  However,  we 
expect  the  regular  u.se  of  TWRi  readers  to  ultimately 
serve  to  enhance  compliance  with  current  TWKl 
(;ard  validity  and  readability  requirements. 

This  cost  is  explained  in  greater  detail  in  the 
Preliminary  Regulatory^  Analy.sis  and  Initial 
Regulatory  Flexibility  Analysi.s.  It  includes  an 
estimated  $202.37  for  the  average  TWIC-holder  to 


will  decrease  as  the  regular  use  of  TWIC 
readers  will  serve  to  enhance  TWIC 
validit\’*and  readability. 

Table  4  shows  the  average  initial 
phase-in  and  annual  recurring  costs  per 
facility  by  facility  type.  This  includes 
capital,  operational,  delay,  and  TWIC 
replacement  costs  due  to  invalid  TWIC 
reader  tran.sactions.  It  does  not. 
however,  account  for  ves.sel  f;o.st.s.  Tahie 
.5  shows  the  total  co.st  to  facilities  over 
the  lO-year  period  of  analysis  by  facility 
tj'pe.  This  includes  capital,  operational, 
delay,  and  TWIC  replacement  costs  due 
to  invalid  TWKi  reader  transactions. 


travel  to  a  TWIC  Fnmllment  Center,  cost  to  be  away 
from  work,  wait  time  at  the  Enrollment  Onter,  and 
the  $60  fee  for  a  replacement  TWIC.  .Some  TWlC- 
holders  may  not  need  to  pay  a  replacement  fee  if 
the  TWIC  is  determined  faulty  as  a  result  of  the  card 
production  process  However,  these  TVV|f  %holder« 
would  .still  need  to  travel  to  a  TWIC  Enrollment 
('.enter  to  get  a  replacement  TWIC. 
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Table  4— Per  Facility  Cost,  by  Facility  Type 


Phase-in  &  recurring  costs 

Bulk  liquid  | 

1 

- 1 

Break  bulk  i 
and  solids 

Container 

Large 

passenger  ! 

1 - i 

Small 

passenger 

Mixed  use 

Initial  Phase-in  Cost . 

$256,267  1 

$347,901 

$604,007  1 

I  1 

$252,324  ! 

1 - 

$164,011 

$169,136 

Annual  Recumng  cost  . 

Annual  Recurring  cost  with  Equipment 

14,531  I 

1 

1 

19,727  I 

34,248  i 

14,307 

1  9,300 

9,590 

Replacement  . 

94,399  i 

128,154 

222,493 

92,947 

60,415 

I _  _j 

62,303 

Table  5 — 10-Year  Total  Cost  Risk  Group  A  Facilities,  by  Facility  Type* 

[$  Millions] 


Year 

Bulk  liquid 
■ 

Break  bulk 
and  solids 

Container 

Large 

passenger 

Small 

passenger 

Mixed  use 

Total 

1  . 

$38.3 

$2.8 

$0.9 

$11.7 

$5.2 

$5.2 

$64.2 

2  . 

40.5 

3.0 

1.0 

12.4 

5.5 

5.5 

67.8 

3  . 

4.3 

0.3 

0.1 

1.3 

0.6 

7.3 

4  . 

4.3 

0.3 

0.1 

1.3 

0.6 

0.6 

7.3 

5  . 

4.3 

0.3 

0.1 

1.3 

0.6 

0.6 

7.3 

6  . 

16.5 

1.2 

0.4 

5.0 

2.2 

2.2 

27.6 

7  . 

16.5 

1.2 

0.4 

5.0 

2.2 

2.2 

27.6 

8  . 

4.3 

0.3 

0.1 

1.3 

0.6 

0.6 

7.3 

9  . 

4.3 

0.3 

0.1 

1.3 

0.6 

7.3 

10  . 

4.3 

0.3 

0.1 

1.3 

0.6 

0.6 

7.3 

Total  Undiscounted . 

137.9 

10.1 

3.3 

42.1 

18.7 

18.7 

230.8 

Total  Discounted  at  7%  . ; . 

$109.6 

$8.0 

$2.6 

$33.4 

$14.9 

— 

$14.9 

$183.3 

Total  Discounted  at  3%  . 

$124.2 

$9.1 

$3.0 

$37.9 

$16.9 

$16.8 

$207.9 

‘This  table  includes  the  costs  to  facilities  as  well  as  additional  costs  such  as  delay,  travel,  and  TWIC  replacement  costs  due  to  TWIC  failures. 


For  the  38  Risk  Group  A  vessels  with 
greater  than  14  TWlC-holding 
crewmembers,  we  assume  that  each 
vessel  will  comply  with  the 


requirements  by  purchasing  two 
portable  TWIC  readers  and  deploying 
them  at  the  main  access  points  of  the 
vessel.  We  estimate  the  annualized  costs 


to  vessels  of  this  rulemaking  to  be 
approximately  $0.4  million  at  a  7 
percent  discount  rate.  These  costs  are 
shown  in  Table  6. 


Table  6— Total  Vessel  Costs 

(Risk  Group  A  with  more  than  14  TWIC-holding  crewmembers]* 


Year 

Undiscounted 

7% 

3% 

1  . 

$1,257,866 

$1,175,576 

$1,221,229 

2  . : . 

132,114 

115,394 

124,530 

3  . 

132,114 

107,845 

120,903 

4  . 

132,114 

100,789 

117,382 

5  . „ . 

132,114 

94,196 

113,963 

6  . 

1,145,036 

762,986 

958,949 

7  . 

132,114 

82,274 

107,421 

8  . 

132,114 

76,892 

104,292 

9  . 

132,114 

71,861 

101,255 

10  . : . 

132,114 

67,160 

98,305 

Total . 

$3,459,815 

$2,654,972 

$3,068,229 

Annualized  . 

378,008 

359,690 

*  Because  the  affected  population  is  relatively  small,  we  assume  that  all  38  vessels  will  comply  within  the  first  year  of  implementation.  How¬ 
ever,  owners  ar>d  operators  of  these  vessels  would  have  2  years  to  comply  with  the  rulemaking. 


We  estimate  the  annualized  cost  of 
this  proprosed  rule  to  industry  over  10 
years  to  be  about  $26.5  million  at  a  7 
percent  discount  rate.  The  main  cost 
drivers  of  this  proposed  rule  are  the 
acquisition  and  installation  of  TWIC 
readers  and  the  maintenance  of  the 
affected  entity’s  TWIC  reader  system. 
Initial  costs,  which  would  be  distributed 


over  a  2-year  implementation  phase, 
consist  predominantly  of  the  costs  to 
purchase  and  install  TWIC  readers  and 
to  integrate  them  with  owners’  and 
operators’  PACS.  Annual  costs  would  be 
driven  by  costs  associated  with  CCL 
updates,  recordkeeping,  training,  system 
maintenance  and  opportunity  costs 


associated  with  failed  reader 
transactions. 

We  estimated  the  present  value 
average  costs  of  this  proposed  rule  on 
industry  for  a  10-year  period  as 
summarized  in  Table  7.  The  costs  were 
discounted  at  3  and  7  percent  as  set 
forth  by  guidance  in  OMB  Circular  A- 
4. 
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Table  7— Total  Industry  Cost,  Risk  Group  A 

[$  Millions] 


Year 

Facility 

Vessel 

Additional 

costs* 

Undiscounted 

— 

7% 

3% 

1  . 

$62.2 

$1.3 

$2.0 

$65.4 

$61.1 

$63.5 

2  . 

63.8 

0.1 

4.0 

67.9 

59.3 

64.0 

3  . 

3.3 

0.1 

4.0 

7.4 

6.0 

6.8 

4  . 

3.3 

0.1 

4.0 

7.4 

5.6 

6.6 

5  . 

3.3 

0.1 

4.0 

7.4 

5.3 

6.4 

6  . 

23.6 

1.1 

4.0 

28.7 

19.2 

24.1 

7  . 

23.6 

0.1 

4.0 

27.7 

17.3 

22.6 

8  . 

3.3 

0.1 

4.0 

7.4 

4.3 

5.8 

9  . 

3.3 

0.1 

4.0 

7.4 

4.0 

5.7 

10  . 

3.3 

0.1 

4.0 

.7.4 

3.8 

5.5 

Total  . 

193.0 

3.5 

37.8 

234.2 

186.0 

210.9 

Anniializerl 

26.5 

24.7 

1 

•  This  includes  additional  delay,  travel,  and  TWIG  replacement  costs  due  to  TWIG  failures. 


A.s  this  rule  would  require 
amendments  to  FSPs  and  V.SPs,  we 
estimate  a  cost  to  the  government  to 
review  these  amendments  during  the 


implementation  period.  We  do  not 
anticipate  any  additional  annual  cost  to 
the  government  from  this  rulemaking. 
For  the  total  implementation  period,  the 

Table  8— Government  Costs* 


total  government  cost  would  he  $98,226 
at  a  7  percent  discount  rate.  Table  8 
shows  the  10-year  government  costs. 


1 

1 

FSP 

VSP  : 

Total  1 

undiscounted 

i 

7%  ! 

1 

3% 

1  . 

$51,072 

$6,299 

$57,371 

$53,617 

$56,507 

2  . 

51,072 

0 

51,072 

44,608  I 

50,208 

3  . 

0 

0 

0  ! 

0  i 

0 

4  . 

0 

0 

0 

!  0  i 

0 

5  . 

0 

0 

0 

0  ; 

0 

6  . 

0 

0 

1  0 

0 

1  0 

7  . 

1  0 

■  0 

0 

1  0 

0 

8  . 

0 

i  0 

0 

0 

0 

9  .  i 

0 

i  0  1 

i  0 

0 

0 

10  . 

0 

0 

0 

0 

0 

Total  . : . 

102,144 

6,299 

108,443 

98,226 

103,840 

Annualized  . 

1  13,985 

12,173 

1 

*  After  implementation,  we  estimate  there  would  be  no  additional  government  costs  for  plan  review  as  additional  updates  would  be  covered 
under  existing  plan  review  requirements  and  resources. 


Based  on  the  proposals  in  this  NPRM 
and  recent  data,  we  estimated  the 
average  first-year  cost  of  this  NPRM 
(combined  industry  and  government!  to 
b(f  about  .$61.2  miliion  or  $63.6  million 
at  a  7  or  3  percent  discount  rate, 
respectively.  The  undiscoimted  annual 
recurring  cost  for  this  proposal  is 
approximately  $7.4  million  in  every 
year  except  years  6  and  7,  due  to 
equipment  replacement  .5  years  after 
implementation.  The  annualized  cost  of 
this  proposed  rule  i§  $26.5  million  at  7 
percent  and  $24.7  million  at  3  percent. 
The  10-year  cost  to  industry  of  this 
proposed  rule  is  approximately  $186.1 
million  at  a  7  percent  di.scount  rate,  and 
$211.0  million  at  a  3  percent  di.sc«)unt 
rate,  respectively. 

The  benefits  of  the  proposed  rule 
include  enhancing  the  security  of 


vessels,  ports,  and  other  facilities  by 
ensuring  that  only  individuals  who  hold 
TWlCs  are  granted  unescorted  access  to 
secure  areas  at  those  locations. 

TWIC  readers  will  make 
identification,  validation,  and 
verification  of  individuals  attempting  to 
gain  unescorted  access  to  a  secxire  area 
more  reliable  and  al.so  will  help  to 
alleviate  potential  sources  of  human 
error  when  checking  credentials  at 
access  points.  Identity  verification 
ensures  that  the  individual  presenting 
the  TWIC  is  the  same  person  to  whom 
the  TWIC  was  issued.  Card 
authentication  ensures  that  the  TWIC  is 
not  counterfeit,  and  card  validation 
ensures  that  the  TWIC  has  not  expired 
or  been  revoked  by  TSA.  or  reported  as 
lost,  stolen,  or  damaged.  Furthermore, 
the  standardization  of  TWIC  readers  on 


a  national  .scale  covdd  provide 
additional  benefits  in  the  form  of 
efficiency  gains  in  implementing  access 
control  systems  throughout  port 
facilities  and  nationally  for  companies 
operating  in  multiple  locations. 

The  proposed  rule  would  also  further, 
implement  the  MTSA  provision  for  the 
transportation  security  card 
req\iirement,  as  well  as  the  SAFE  Port 
Act  electronic  TWIC  reader 
requirements.  Due  to  current  data 
limitations,  we  do  not  estimate 
monetized  benefits  of  this  proposed 
rule.  We  present  qualitative  benefits  and 
a  break-even  analysis  in  this 
preliminarv  analv-sis. 

Break-even  analysis  is  useful. when  it 
is  not  possible  to  quantify  the  benefits 
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of  a  regulatory  action.**^  OMB  Circular 
A— 4  recommends  a  “threshold”  or 
“break-even”  analysis  when  non- 
quantified  benefits  are  important  to 
evaluating  the  benefits  of  a  regulation. 
Threshold  or  break-even  analysis 
answers  the  question,  “How  small  could 
the  value  of  the  non-quantified  benefits 
be  (or  how  large  would  the  value  of  the 
non-quantified  costs  need  to  be)  before 
the  rule  would  yield  zero  net 
benefits?”"”  For  this  rulemaking,  we 
calculate  a  potential  range  of  break-even 
results  from  the  estimated  consequences 
of  the  three  attack  scenarios  that  are 
most  likely  to  be  mitigated  by  the  use  of 
TWIG  readers.  Becau.se  the  primary 
function  of  the  TWIG  card  and  TWIG 
reader  is  to  enhance  access  control  and 
identity  verification  and  validation,  the 
attack  scenarios  evaluated  within 
MSRAM  to  provide  the  consequence 
data  for  this  analysis  were  limited  to  the 
following: 

•  Truck  Bomb 

Armed  terrorists  use  a  truck  loaded 
with  explosives  to  attack  the  target 
focal  point.  The  terrorists  will 
attempt  to  overcome  guards  and 
barriers  if  they  encounter  them. 

•  Terrorist  A.ssault  Team 

A  team  of  terrorists  using  weapons 
and  explosives  attack  the  target 
focal  point.  Assume  the  terrorists 
have  done  prior  planning  and 
surveillance,  but  have  no  insider 
support  of  assault. 


•  Passenger/Passerby  Explosives/ 
Improvised  Explosive  Device 
o  Terrorists  exploit  inadequate  access 
control  and  detonate  carried 
explosives  at  the  target  focal  point. 
Assume  the  terrorists  approach  the 
target  under  cover  of  legitimate 
presence  and  are  not  armed.  Note: 
for  this  attack  mode,  terrorist  is  not 
an  insider. 

The  focus  on  these  three  attack 
scenarios  allows  us  to  look  at  specific 
attack  scenarios  that  are  most  likely  to 
be  mitigated  by  the  use  of  TWIG  readers. 
We  base  our  analysis  on  the  highest 
consequence  scenario  of  these  three  for 
each  target.  These  scenarios  were 
chosen  because  they  represent  the 
■scenarios  most  likely  to  benefit  from  the 
enhanced  access  control  afforded  by 
TWIG  readers,  as  they  require  would-be 
attackers  gaining  access  to  the  target  in 
question.  For  these  three  attack  types, 
the  aggressor  would  first  need  to  gain 
access  to  the  facility  to  inflict  maximum 
damage.  Because  the  function  of  the 
TWIG  reader  is  to  enhance  access 
control,  the  deployment  of  TWIG 
readers  would  increase  the  likelihood  of 
identifying  and  denying  access  to  an 
individual  attempting  nefarious  acts. 
The  consequence  of  an  attack  scenario 
is  dependent  on  both  the  target  and  the 
attack  mode.  The  attack  modes  selected 
for  this  analysis,  as  described  above, 
serve  to'limit  the  potential  maximum 
consequence  compared  to  other 


potential  attack  modes.  Typically,  one 
or  more  threat,  vulnerability,  or 
consequence  drivers  will  contribute 
significantly  more  to  a  target’s  risk 
scores  than  others;  these  are  known  as 
major  risk  drivers.  The  local  GOTPs 
document  major  risk  drivers  such  as 
inherent  limitations  on  access  control  or 
the  potential  death  and  injury  during 
the  analysis  process. 

For  the  break-even  analysis,  we 
estimate  the  consequences  of  these  three 
scenarios  by  estimating  the  number  of 
casualties  and  serious  injuries  that 
would  occur  had  the  attack  been 
successful.  To  monetize  the  value  of 
fatalities  prevented,  we  use  the  concept 
of  “value  of  a  statistical  life”  (VSL), 
w'hich  is  commonly  used  in  safety  and 
security  analyses.  The  VSL  does  not 
represent  the  dollar  value  of  a  person’s 
life,  but  the  amount  society  would  be 
willing  to  pay  to  reduce  the  probability 
of  death.  We  currently  use  a  value  of 
$6.3  million  as  an  estimate  of  VSL."^ 
This  break-even  analysis  does  not 
consider  any  property  damage, 
environmental  damage,  indirect  or 
macroeconomic  consequences  these 
terrorist  attacks  might  cause. 
Gon.sequently,  the  economic  impacts  of 
the  terrorist  attacks  estimated  for  this 
.series  of  break-even  analyses  would  be 
higher  if  these  other  impacts  were 
considered.  See  Table  9  for  the  average 
maximum  consequence^*’  of  the  three 
attack  scenarios  on  Group  A  facilities. 


Table  9— Annual  Risk  Reduction  and  Attacks  Averted  Required  for  Costs  to  Equal  Benefits,  NPRM 

Alternative 


NPRM  Alternative 


Annualized  cost, 
7%  discount  rate 
($  millions) 


consSnce  Required  |  Frequency  of 

'^($  ^liws)  !  I  attacks  averted 


$3,468.7 


One  every  130.9  years. 


As  shown  in  Table  9,  an  avoided 
terrrrrist  attack  at  an  average  target  is 
equivalent  to  $3,468.7  million  in 
avoided  consequences.  Using  the 
estimated  annualized  cost  of  this 
regulation,  the  annual  reduction  in  the 
probability  of  attack  to  a  Risk  Group  A 
facility  that  would  just  equate  avoided 
consequences  with  cost  is  less  than  1 
percent.  To  state  this  in  another  way,  if 
implementing  this  regulation  would 
lower  the  likelihood  of  a  successful 
terrorist  attack  by  more  than  1  percent 

In  ordfir  to  monetize  the  benefits  from  an  anti¬ 
terrorism  regulation,  we  would  need  to  know  the 
incremental  reduction  in  risk  of  a  succe.ssful 
terrori.st  attack  that  would  af:crue  from  the 
regulatory  action  being  analyzed.  However,  the  data 
needed  to  estimate  this  reduction  in  risk  are  not 
available. 


each  year,  then  this  would  be  a  socially 
efficient  use  of  resources.  This  proposed 
rule  is  estimated  to  cost  approximately 
$26.5  million  annually.  This  propo.sed 
rule  would  be  cost  effective  if  it 
prevented  one  terrorist  attack  with 
consequence  equal  to  the  average  every 
130.9  years  ($3,468.7/$26.5).  These 
small  changes  in  risk  reduction  suggest 
the  potential  benefits  of  the  proposed 
rule  justify  the  costs. 

For  the  NPRM  alternative,  we  assess 
that  all  Risk  Group  A  facilities  will  be 
required  to  install  and  use  TWIG 

''"U.S.  Office  of  Monagement  and  Budget, 

Carcular  A-4,  SQj)teniber  17,  2003. 

"‘’"Valuing  Mortality  Ri,sk  Reductions  in 
Homeland  Security  Regulatory  Analv-ses,"  prepared 
for  the  U.S.  Customs  and  Border  Protei:tion,  |une 
2008.  See  wn’w.ivguintions.gov.  search  on  dtK;ket 
USCG-2IK)5-2 1 860-00:1. 


readers.  On  the  vessel  .side,  we  assess 
that  all  Risk  Group  A  vessels  with  a 
crew  size  greater  than  14  TWlG-holding 
crewmembers  will  likely  carry  two 
portable  TWIG  readers.  For  this 
alternatives  analysis,  we  look  at  several 
different  ways  to  implement  TWIG 
reader  requirements  based  on  the  risk 
group  hierarchy.  These  alternatives 
include  requiring  TWIG  readers  for  Risk 
Grftup  A  and  B  facilities,  along  with 
Risk  Group  A  vessels  with  more  than  14 
TWIG-holding  crewmembers.  Risk 


""The  average  maximum  consequence  is  the 
average  of  the  highest  consequence  attack  scenario 
for  eac  h  target  in  the  referenced  target  group.  The 
average  maximum  consequence  compares  the 
results  from  the  three  analyzed  attack  modes  for 
each  target  and  averages  the  maximum  consequence 
for  all  targets. 
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Group  A  and  container  facilities,  along 
with  Risk  Group  A  vessels  with  more 
than  14  TWIC-holding  crewmembers, 
adding  certain  high-risk  facilities  to  Risk 
Group  A,  including  petroleum 


refineries,  non-CDC  bulk  hazardous 
materials  facilities,  and  petroleum 
storage  facilities,  and  Risk  Group  A 
facilities  and  all  self-propelled  Rislc 
Group  A  vessels.  Table  10  summarizes 

Table  10 — Reguutory  Alternatives 


the  alternatives  considered.  The  costs 
displayed  are  the  10-year  co.sts  and  the 
10-year  annualized  cost,  each 
discounted  at  7  percent. 


Description 

Facility 

population 

Vessel 

population 

- 1 

Total  cost 
($  millions,  at 
7%  discount 
rate) 

Annualized 

cost 

($  millions,  at 
7%  discount 
rate) 

1 

NPRM  Alternative  .  i 

! 

All  Risk  Group  A  facilities  and  Risk  Group  A 
vessels  with  more  than  14  crewmembers. 

532 

38 

i 

$186.1 

$26.5 

Alternative  2 . 

All  Risk  Group  A  facilities  and  Risk  Group  A 
vessels  (except  barges). 

532 

138 

197.7 

28.2 

Alternative  3 . 

Risk  Group  A  and  all  container  facilities  and 
Risk  Group  A  vessels  with  more  than  14 
crewmembers. 

651 

38 

624.9 

89.0 

Alternative  4 . 

All  Risk  Group  A  facilities,  plus  additional  high 
consequence  facilities  including  petroleum  re¬ 
fineries,  non-CDC  bulk  hazardous  materials 
facilities,  and  petroleum  storage  facilities,  and 
Risk  Group  A  vessels  with  more  than  14 
crewmembers. 

1,174 

! 

i 

38 

1 

419.6 

! 

i 

59.7 

i 

! 

Alternative  5 . 

i  Risk  Group  A  and  B  Facilities  and  Risk  Group  A 
j  vessels  with  more  than  14  crewmembers. 

2,173 

38 

991.6 

j  141.2 

i _ _ 

When  comparing  alternatives,  we  also 
looked  at  the  results  of  the  break-even 
analysis  for  these  alternatives.  As  Table 
11  shows,  for  the  overall  average 
maximum  consequence,  the  NPRM 


alternative  would  require  the  lowest 
reduction  in  risk  for  the  costs  of  the  rule 
to  be  justified.  As  the  purpose  of  this 
rulemaking  is  to  enhance  security  to 
mitigate  a  TSI,  we  assess  the  break-even 


for  the  overall  consequence  of  a  TSI.  It 
is  assumed  that  the  highest  consequence 
targets  will  be  the  most  attractive  targets 
for  potential  terrorist  attack. 


Table  11— Summary  of  Required  Risk  Reduction  and  Attacks  Averted  by  Regulatory  Alternative,  Overall 

(In  $  millions] 


- ! 

Annualized 

cost, 

7%  discount 
rate 

Average 

consequence 

Required 
reduction 
in  risk 

1  (percent) 

Frequency  of  attacks 
averted 

NPRM  Alternative . 

$26.5 

$3,468.7 

0.8 

One  every  130.9  years. 

Risk  Group  A  facilities  and  all  Risk  Group  A  vessels,  except 
barges. 

28.2 

3,468.7 

0.8 

One  every  123.2  years. 

Risk  Group  A  and  all  container  facilities  and  Risk  Group  A  vessels 
with  more  than  14  crewmembers. 

89.0 

2,878.9 

3.1 

One  every  32.4  years. 

All  Risk  Group  A  facilities,  plus  additional  high  consequence  facili¬ 
ties  including  petroleum  refineries,  non-CDC  bulk  hazardous  ma¬ 
terials  facilities,  and  petroleum  storage  facilities,  and  Risk  Group 
A  vessels  with  more  than  1 4  crewmembers. 

59.7 

i 

1,776.9 

3.4 

1 

! 

One  every  29.8  years. 

1 

Risk  Groups  A  and  B  facilities  and  Risk  Group  A  vessels  with 
more  than  1 4  crewmembers. 

141.2 

L 

1,143.3 

j  12.4 

L. ,  ,  - _ _ _ 

One  every  8.1  years. 

NPRM  Alternative — Risk  Group  A 
Facilities  and  Risk  Group  A  Ves.sels 
With  More  Than  14  TWIG-Holding 
Crewmembers 

The  analysis  for  this  alternative  is 
discussed  in  detail  previously  in  this 
section,  as  it  is  the  alternative  we 
propose  in  this  NPRM. 

Alternative  2 — Risk  Group  A  Facilities 
and  All  Risk  Group  A  Vessels,  Except 
Barges 

This  alternative  would  require  TWIG 
readers  to  be  used  at  all  Risk  Group  A 


facilities  and  for  all  Risk  Group  A 
vessels,  except  barges.  This  alternative 
would  increase  the  burden  on  industry 
and  small  entities  by  increasing  the 
affected  population  from  38  vessels  to 
138  vessels.  The  number  of  facilities 
would  be  the  same  as  in  the  NPRM 
alternative.  Under  this  alternative, 
annualized  cost  of  this  rulemaking 
would  increase  from  $26.5  million  to 
$28.2  million,  at  a  7  percent  di.scount 
rate.  The  discounted  10-year  costs 
would  go  from  $186.1  million  to  $197.7 
million.  While  this  alternative  does  not 


lead  to  a  significant  increase  in  costs, 
we  reject  it  because  requiring  TWIG 
readers  on  vessels  w'ith  14  or  fewer 
TWIC-holding  crewmembers  is 
unnecessary,  as  crews  wnth  that  few 
members  are  known  to  all  on  the  vessel. 
This  crewmember  limit  was  proposed  in 
the  ANPRM  and  was  based  on  a 
recommendation  from  TSAC.  In  an 
effort  to  reduce  unnecessary  burden  and 
minimize  costs  of  this  rulemaking,  we 
estimate  this  is  the  most  efficient  way  to 
regulate  Risk  Group  A  vessels.  See  the 
discussion  in  the  NPRM  on  "Recurring 
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Unescorted  Access”  and  “TWIC  Reader 
Requirements  on  Vessels”  for  more 
details. 

Alternative  3 — Risk  Group  A  and  All 
Container  Facilities  and  Risk  Group  A 
Ves.sels  With  More  Than  14  TWIG- 
Holding  Crewmembers 

For  this  alternative,  we  assumed  that 
only  those  facilities  in  Risk  Group  A,  as 
previously  defined,  and  all  container 
facilities  will  require  TWIC  readers. 

This  alternative  would  increase  the 
burden  on  industry  and  small  entities 
by  increasing  the  affected  population 
from  532  facilities  to  651  facilities. 

Under  this  scenario,  the  annualized  cost 
of  this  rulemaking  would  increa.se  from 
$26.5  million  to  $89.0  million,  at  a  7 
percent  discount  rate.  The  discounted 
10-year  costs  would  go  from  $186.1 
million  to  $624.9  million.  The  inclusion 
of  container  facilities  would  also 
potentially  have  adverse  environmental 
impacts  due  to  increased  air  emissions 
due  to  longer  wait  (“cueing")  times  and 
congestion  at  facilities. 

VVe  considered  this  alternative 
because  container  facilities  are 
pt;rceived  to  pose  a  unique  threat  to  the 
maritime  sector  due  to  the  transfer  risk 
associated  with  containers.  As 
discussed  in  the  pniamble  of  this 
NPRM,  many  of  the  high-risk  threat 
scenarios  at  container  facilities  would 
not  l«;  mitigated  by  TWIC  readers.  The 
costs  for  TWIC  readers  at  contamer 
facilities  would  not  be  justified  by  the 
amount  of  potential  risk  reduction  at 
tlie.sf;  facilities.  While  container 
facilities  po.se  an  increased  transfer  risk 
(i.e.,  there  is  a  greater  risk  of  a  thn*at 
coining  through  a  container  facility  and 
inflicting  harm  or  damage  elsewhere 
than  with  any  other  facility  type),  such 
threats  are  not  mitigated  by  the  use  of 
TWIC  readers.  Furthermore,  the  use  of 
'I’WIC  readers,  or  other  access  control 
features,  would  not  mitigate  the  threat 
associated  with  the  contents  of  a 
container.  The  TWIC  reader  serves  as  an 
additional  access  control  measure,  but 
would  not  improve  .screening  of  cargoes 
for  dangerous  substances  or  devices.  We 
request  data  and  informed  input 
regarding  this  assessment. 

Alternative  4 — Adding  Certain  High 
Consequence  Facilities  to  Risk  Group  A 
(These  Additional  Facilities  To  Include 
Petroleum  Refineries,  Non-CUC  Bulk 
Hazardous  Materials  Facilities,  and 
Petroleum  Storage  Facilities) 

For  this  alternative,  we  moved  three 
facility  categories — petroleum  refineries, 
non-CDC  bulk  hazardous  materials 
farrilities,  and  petroleum  storage 
facilitie.s — into  Risk  Group  A  from  Risk 
(iroup  B  based  on  the  average  maximum 


consequence  for  these  facility  types. 

This  alternative  would  increase  the 
burden  on  industry  by  increasing  the 
affected  population  from  532  facilities 
to  1,174  facilities.  Under  this  scenario, 
the  annualized  cost  of  this  rulemaking 
would  increase  from  $26.5  million  to 
$59.7  million,  at  a  7  percent  discount 
rate.  The  discounted  10-year  costs 
would  go  from  $186.1  million  to  $419.6 
million. 

We  considered  this  alternative  based 
on  the  high  MSRAM  consequence 
scores  associated  with  these  three 
facility  types,  as  well  as  due  to  the 
perception  that  petroleum  facilities  pose 
a  greater  security  risk  than  other  facility 
types.  Despite  the  high  MSRAM 
consequence  scores  for  these  facility 
types,  the  overall  risk  scores  as 
determined  in  the  analytical  hierarchy 
process  (AHP)  were  not  as  high  as  those 
in  the  current  Risk  Group  A,  and 
therefore,  we  rejected  this  alternative 
and  maintained  the  AHP-based  risk 
groupings. 

Alternative  .5 — Risk  Group  A  and  Risk 
Group  B  Facilities  and  Risk  Group  A 
Vessels  With  More  Than  14 
Crewmembers 

Alternative  5  would  require  TWIC 
readers  to  be  u.sed  at  all  Risk  Group  A 
and  Risk  Group  B  facilities,  and  Risk 
Ciroup  A  vessels  with  greater  than  14 
TWIC-holding  crewmembers.  This 
alternative  would  increase  the  burden 
on  indu.stry  and  small  entities  by 
increasing  the  affected  population  from 
532  facilities  to  2,173  facilities.  This 
increase  in  facilities  would  extend  the 
affected  population  to  facilities  that  fall 
under  the  second  risk  tier.  Under  this 
alternative,  annualized  cost  of  this 
rulemaking  would  increase  from  $26.5 
million  to  $141.2  million,  at  a  7  percent 
discount  rate.  The  discounted  10-year 
costs  would  go  from  $186.1  million  to 
$991.6  million.  Based  on  a  recent  study 
by  HSI,  as  discussed  in  the  preandde  to 
this  NPRM,  the  difference  in  risk 
between  facilities  in  Risk  Groups  A  and 
B  is  clearly  defined,  indicating  that  the 
two  risk  groups  do  not  require  the  same 
level  of  TWIC  requirements.  Further,  as 
discussed  in  the  benefits  .section  of  this 
analysis,  the  break-even  point,  or  the 
amount  of  risk  that  would  need  to  be 
reduced  for  costs  to  equal  benefits,  for 
this  alternative  is  much  higher  than  that 
of  the  NPRM  alternative.  Moreover,  we 
understand  many  of  the  comments 
opposing  TWIC  reader  requirements 
represented  the  interests  of  owners  and 
operators  of  vessels  or  facilities  assigned 
to  Risk  Group  B.  For  these  reasons,  we 
rejected  this  alternative. 

The  provisions  in  this  proposed  rule 
are  taken  in  order  to  meet  requirements 


set  forth  in  MTSA  and  the  SAFE  Port 
Act.  The  proposal,  as  presented, 
represents  the  lowest  cost  alternative,  as 
discussed  above.  We  have  focused  this 
rulemaking  on  the  highest  risk 
population  so  as  to  reduce  the  impacts 
of  this  rule  as  much  as  possible.  Also, 
we  have  created  a  performance  standard 
that  allows  the  affected  population  to 
implement  the  requirements  in  a 
manner  most  conducive  to  their  own 
business  practices.  By  allowing  for 
flexibilities,  such  as  the  u.se  of  fixed  or 
portable  readers,  and  removing  vessels 
with  14  or  fewer  TWIC-holding 
crewmembers  from  the  requirements, 
we  have  reduced  potential  burden  on  all 
entities,  including  small  entities. 
Furthermore,  we  believe  that  providing 
any  additional  relief  for  small  entities 
would  conflict  with  the  pnirpose  of  this 
rulemaking,  as  the  objective  is  to 
enhance  access  control  and  reduce  risk 
of  a  TSl.  Providing  relief  of  the 
proposed  requirements  based  on  entity 
size  would  contradict  that  stated 
purpo.se  and  leave  small  entities,  which 
may  possess  as  great  a  risk  as  entities 
that  exceed  the  Small  Business 
Administration  (.SBA)  size  .standards, 
more  vulnerable  to  a  TSl. 

li.  Small  Hntitias 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities"  coiujirises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  fewer  than  50,000.  An 
Initial  Regulatory  Flexibility  Analysis 
discu.ssing  the  impacts  of  this  proposed 
rule  on  small  entities  is  available  in  tlie 
docket  where  indic:ated  under  the 
ADDRESSES  Section. 

For  this  propo.sed  rule,  we  e.stimated 
mandatory  TWIC  reader  requirement 
costs  for  approximately  38  ves.sels  and 
532  facilities  based  on  the  risk 
as.sessment  hierarchy  and  current  data 
from  the  Coa.st  Guard’s  MISLE  database. 
Of  these  532  facilities  that  would  be 
affected  by  the  TWIC  reader 
requirements,  we  found  311  unique 
owners.  Among  these  311  unique 
owners,  there  were  31  government- 
owned  entities,  119  companies  that 
exceeded  SBA  small  business  size 
standards,  88  companies  considered 
small  by  SBA  size  standards,  and  73 
companies  for  which  no  information 
was  available.  For  the  purposes  of  this 
analysis,  we  consider  all  entities  for 
which  information  was  not  available  to 
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be  small.  There  were  mo  not-for-profit 
entities  in  our  affected  population.  Of 
the  31  government  jurisdictions  that 
would  be  affected  by  this  proposed  rule, 
24  exceed  the  50,000  population 
threshold  as  defined  by  the  Regulatory 
Flexibility  Act  to  be  considered  small 
and  seven  have  government  revenue 
levels  such  that  there  would  not  be  an 
impact  greater  that  1  percent  of 
government  revenue.^^ 

We  were  able  to  find  revenue 
information  for  04  of  the  88  businesses 
deemed  small  by  SBA  size  .standards.^^ 


We  then  determined  the  impacts  of  the 
propo.sed  rule  on  these  companies  by 
comparing  the  cost  of  the  proposed  rule 
to  the  average  per  facility  cost  of  this 
rulemaking.  To  determine  the  average 
per  facility  cost,  we  average  the  per 
facility  cost  for  all  facility  types  using 
the  same  cost  per  facility  type 
breakdown  as  used  to  assess  the  costs  of 
this  proposal.  We  then  found  what 
percent  impact  on  revenue  the  proposed 
rule  would  have  based  on 
implementation  costs  (including  capital 
costs)  and  annual  recurring  costs 


(including  CCL  updates,  recordkeeping, 
and  training).  We  estimate  these  costs  to 
be,  on  average  $233,736  per  facility 
during  the  implementation  period  and 
$6,186  per  facility  in  annual  recurring 
cost.®^  We  base  our  impact  analysis  on 
average  cost  to  regulated  entities  due  to 
the  flexibility  afforded  by  this  proposed 
rule  to  individual  facilities  to  determine 
how  best  to  implement  TWIG  reader 
requirements.®'*  Table  12  shows  the 
potential  revenue  impacts  for  small 
businesses  impacted  by  this  rulemaking. 


Table  12— Revenue  Impacts  on  Affected  Small  Businesses— Facilities 


Revenue  impact  range 

Impacts  from  implementation 
costs 

Impacts  from  recurring  annual 
costs 

Number  of 
entities  | 

Percent  of 
entities 

Number  of  ! 
entities 

Percent  of 
entities 

0%  <  Impact  <  1%  . . . 

27 

42 

57 

89 

1%  <  Impact  <  3%  . 

10 ! 

16 

6 

9 

3%  <  Impact  <  5%  . 

5 

8 

1. 

2 

5%  <  Impact  <10%  . 

8 

13 

0 

0 

Atx)ve  10%  . 

14 

22 

0 

0 

Total  . 

64 

100 

64 

100 

The  greatest  impact  is  expected  to 
occur  during  the  implementation  phase 
when  58  percent  of  small  businesses 
that  we  were  able  to  find  revenue  data 
on  will  experience  an  impact  of  greater 
than  1  percent,  and  22  percent  of  small 
businesses  that  we  were  able  to  find 
revenue  data  on  will  experience  an 
impact  greater  than  10  percent.  After 
implementation,  the  impacts  decrease 
and  89  percent  of  affected  small 
businesses  will  see  an  impact  less  than 
1  percent.  We  expect  the  revenue 
impacts  for  years  with  equipment 
replacement  to  be  between  those  for 
implementation  and  annual  impacts. 
During  those  years  with  equipment 
replacement,  we  estimate  that 
approximately  44  percent  of  businesses 
would  see  an  impact  greater  than  1 
percent,  and  13  percent  would'see  an 
impact  greater  than  10  percent.®® 

For  vessels,  we  found  that  for  the  38 
vessels  that  would  be  affected  by  this 
proposed  rule,  there  were  10  unique 
owners,  all  of  which  were  businesses. 
We  were  able  to  find  employee  and 
revenue  data  for  all  but  one  of  the 
companies.  Out  of  the  nine  companies 
for  which  we  were  able  to  find  data, 
only  two  qualified  as  small  businesses 


“Government  revenues”  used  for  this  analysis 
include  tax  revenues,  and  in  some  cases,  operating 
revenue.s  for  government  owned  waterfront 
facilities. 

“^SBA  small  business  standards  are  based  on 
either  company  revenue  or  number  of  employees. 
Many  companies  in  our  sample  have  employee 


by  SBA  size  standards.  We  estimate 
these  costs  to  be,  on  average  $33,102  per 
vessel  during  the  implementation 
period,  and  $3,477  per  vessel  in  annual 
cost.  We  base  our  impact  analysis  on 
average  co^st  per  vessel  due  to  the 
flexibility  afforded  to  vessels  and  the 
subsequent  a.ssumption  that  all  vessels 
will  deploy,  on  average,  two  portable 
TWIG  readers.  Both  of  these  businesses 
would  experience  impacts  less  than  1 
percent  of  revenue  for  both  previously 
mentioned  impact  analyses. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  In  your  comment, 
explain  why  you  think  it  qualifies  and 
how  and  to  what  degree  this  proposed 
rule  would  economically  affect  it. 

C.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 


numbers  determining  them  small,  but  we  were 
unable  to  find  annual  revenue  data  to  pair  with  the 
employee  data. 

These  are  weighted  averages,  based  on  the  per 
facility  cost  displayed  in  Table  4  and  the  number 
of  facilities  by  type. 


they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  consult 
Lieutenant  Gommander  Loan  T. 

O’Brien,  Goast  Guard,  telephone  202- 
372-1133.  We  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  proposed  rule  or  any  policy 
or  action  of  the  Goast  Guard. 

D.  Collection  of  Information 

This  proposed  rule  would  call  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.G.  3501-3520).  As  defined  in  5  GFR 
1320.3(c),  “collection  of  information” 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other 
similar  actions.  The  title  and 
descriptiofi  of  the  information 
collection,  a  description  of  those  who 
must  collect  the  information,  and  an 
estimate  of  the  total  annual  burden 
follow.  The  estimate  covers  the  time  for 
reviewing  instructions,  searching 
existing  sources  of  data,  gathering  and 
maintaining  the  data  needed,  and 


**  We  do  not  know  how  a  specific  facility  with 
comply  with  this  rulemaking  in  regards  to  type  and 
number  of  readers  installed,  number  of  personnel 
requiring  training  at  a  given  facility,  etc. 

We  estimate  an  average  cost  per  facility  in  years 
with  equipment  replacement  to  be  $48,110. 
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completing  and  reviewing  the 
collection. 

Under  the  provisions  of  the  proposed 
rule,  the  affected  facilities  and  vessels 
would  be  required  to  update  their  FSPs 
and  VSPs,  as  well  as  create  and 
maintain  a  system  of  recordkeeping 
within  2  years  of  promulgation  of  the 
final  rule.  This  requirement  would  be 
added  to  an  existing  collection  with 
OMB  control  number  162.5-0077. 

Title:  Security  Plans  for  Ports,  Vessel;?, 
Facilities,  Outer  Continental  Shelf 
Facilities  and  Other  Security-Related 
Requirements 

OMB  Control  Number:  162.5-0077. 

Summary'  of  the  Collection  of 
Information:  This  information  collection 
is  associated  with  the  maritime  security 
requirements  mandated  bv  MTSA. 
Security  assessments,  security  plans, 
and  other  security-related  niquirements 
are  found  in  33  CFR  chapter  I, 
subchapter  H.  The  proposed  rule  would 
n^quire  certain  vessels  and  facilities  to 
use  electronic  readers  designed  to  work 
with  the  TWIC  as  an  access  control 
measure.  Affected  owners  and  operators 
would  also  face  requirements  associated 
with  electronic  TVVIC  readers,  including 
recordkeeping  requirements  for  those 
owners  and  operators  required  to  u.se  an 
electronic  TVVIC  reader,  and  security 
plan  amendments  to  incorporate  TVVIC 
r«K|uirements. 

Need  for  Information:  The 
information  is  necessary  to  show 
evidence  that  affected  vessels  and 
facilities  are  complying  with  the  TWR] 
reader  recpiirements. 

Proposed  Use  of  Information:  We 
would  use  this  information  to  ensure 
that  facilities  and  vessels  are  properly 
implementing  and  utilizing  TVVIC, 
readers. 

Description  of  the  Hespondents:  The 
.  respondents  are  owners  and  operators  of 
certain  ves.sels  and  facilities  regulated 
by  the  Coast  Guard  under.  33  CFR 
Chapter  I,  subchapter  H. 

Number  of  Respondents:  The  adjusted 
number  of  respondents  is  13,825  for 
vessels,  3,270  for  facilities,  and  56  for 
OC.S  facilities.  Of  these  3,270  facilities 
and  13,825  vessels,  approximately  532 
facilities  that  are  considered  “high  risk” 
would  be  required  to  modify  their 
existing  FSPs  and  approximately  38 
vessels  would  be  required  to  modify 
their  VSPs  to  account  for  the  TVVIC 
reader  requirements.  These  .same 
populations  would  be  required  to  create 
and  maintain  recordkeeping  systems  as 
well. 

Frequency  of  Response:  The  FSP  and 
VSP  would  need  to  be  amended  within 
2  years  of  promulgation  to  include 
TVVIC  reader-related  procedures. 


Recordkeeping  requirements  would 
need  to  be  met  along  a  similar  timeline. 

Burden  of  Response:  The  estimated 
burden  for  facilities  would  be  17,290 
hours  in  the  first  year,  18,886  hours  in 
the  second  year  and  3,192  hours  in  the 
third  year  and  all  subsequent  years.  The 
burden  for  vessels  would  be  2,470 
burden  hours  in  year  one,  and  288 
burden  hours  for  all  subsequent  years. 
This  includes  an  estimated  25  burden 
hours  to  amend  the  FSP  or  VSP,  along 
with  an  implementation  period  burden 
of  40  hours  and  an  annual  burden  of  6 
hours  for  designing  and  maintaining  a 
system  of  records  for  each  facility  or 
vessel,  to  include  recordkeeping  related 
to  the  CCL. 

Estimate  of  Total  Annual  Burden 

Facilities:  The  estimated  burden  over 
the  2-year  implementation  period  for 
facilities  is  25  hours  per  P’SP 
amendment.  Since  there  are  currently 
532  facilities  that  will  need  to  amend 
their  FSPs,  the  total  burden  on  facilities 
would  be  13,300  hours  (532  FSPs  x  25 
hours  per  amendment)  during  the  2-year 
implementation  period,  nr  6,650  hours 
each  of  the  first  2  years.  Facilities  would 
also  face  a  recordkeeping  burden  of 
21,280  hours  during  the  2-year 
implementation  period  (532  facilities  x 
40  hours  per  recordkeeping  system),  or 
10,640  hours  each  year  over  the  first  2 
years.  There  would  also  be  an  annual 
recordkeeping  burden  of  3.192.hour.s 
(532  facilities  x  6  hours  per  year), 
starting  in  the  third  year.  In  the  second 
vear,  the  266  facilities  that  implemented 
in  the  first  year  would  incur  the  6  hours 
of  annual  recordkeeping,  at  a  burden  of 
1 ,596  (266  facilities  x  6  hours).  The  total 
burden  for  facilities  is  estimated  at 
17,290  (6,650  +  10,640)  in  Year  1, 

18,886  in  Year  2  (6,650  +  10,640  + 

1,596),  and  3,192  in  Year  3. 

Vessels:  For  the  38  vessels,  the  burden 
in  the  first  year  would  be  950  hours  (38 
VSPs  X  25  hour  per  amendment). 

Ve.ssels  would  also  face  a  recordkeeping 
burden  of  1,520  hours  during  the  1-year 
implementation  period  (38  vessels  x  40 
hours  per  recordkeeping  system).  There 
would  also  be  an  annual  recordkeeping 
burden  of  228  hours  (38  ves.sels  x  6 
hours  per  year).  The  total  burden  for 
vessels  is  estimated  at  2,470  (950  + 
1,520)  in  Year  1  and  228  hours  in  Years 
2  and  3. 

Total:  The  total  additional  burden  due 
to  the  TVVIC  Reader  rule  is  estimated  at 
19,760  (2,470  for  vessels  and  17,290  for 
facilities)  in  Year  1,  19,114  (228  for 
ve.ssels  and  18,886  for  facilities)  in  Year 
2,  and  3,420  (228  for  vessels  and  3,192 
for  facilities)  in  Year  3.  The  current 
annual  burden  listed  in  this  collection 
of  information  is  1,108,043.  The  new 


burden,  as  a  result  of  this  proposed 
rulemaking,  in  Year  1  is  1,127,803 
(1,108,043  +  19,760).  The  new  burden, 
as  a  result  of  this  proposed  rule,  is 
1,127,803  (1,108,043  +  19,760).  The 
total  change  in  monetized  burden  in 
Year  1  is  approximately  $1.3  million. 

The  total  burden  in  Year  2  is  1,127,157 
(1 ,108,043  +  19,1 14)  and  in  Year  3  is 
1,111,463  (1,108,043  +  3,420).  The 
average  annual  additional  burden  acro.ss 
the  3  years  is  14,098  and  the  average 
total  burden  is  1,122,141  (14,098  + 
1,108,043). 

As  required  by  the  Paperw'ork 
Reduction  Act  of  1995  (44  U.S.C. 
3.507(d)),  we  have  submitted  a  copy  of 
this  proposed  rule  to  OMB  for  its  review 
of  the  collection  of  information. 

We  ask  for  public  comment  on  the 
proposed  collection  of  information  to 
help  us  determine  how'  useful  the 
information  is — whether  it  can  help  us 
perform  our  functions  better,  whether  it 
is  readily  available  elsewdiere,  how 
accurate  our  estimate  of  the  burden  of 
collection  is,  how  valid  our  methods  for 
determining  burden  are,  how  we  can 
improve  the  quality,  usefulness,  and 
clarit  y  of  the  information,  and  how  we 
can  minimize  the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
botli  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  from 
OMB.  Before  the  requirements  for  this 
collection  of  information  become 
effective,  we  will  publish  a  notice  in  the 
Federal  Register  of  OMB’s  decision  to 
approve,  modify,  or  disapprove  the 
{)roposed  collection. 

F.  Federalism 

A  rule  has  implications  for 
Federalism  under  Executive  Order 
13132,  Federalism,  if  it  has  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  proposed 
rule  has  been  analyzed  in  accordance 
with  the  principles  and  criteria  in 
Executive  Order  13132,  and  as 
discus.sed  earlier  in  the  preamble,  it  has 
been  determined  that  this  proposed  rule 
does  have  Federalism  implications  or  a 
substantial  direct  effect  on  the  States. 

This  proposed  rule  would  update 
existing  regulations  by  creating  a  risk- 
based  analysis  of  MTSA-regulated 
vessels  and  facilities.  Based  on  this 
analysis,  each  vessel  or  facility  is 
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classified  according  to  its  risk  level, 
which  then  determines  whether  the 
vessel  or  facility  would  be  required  to 
use  TWIC  readers.  Additionally,  this 
proposed  rule  would  amend 
recordkeeping  requirements  and  add 
requirements  to  amend  security  plans  in 
order  to  ensure  compliance. 

It  is  well-settled  that  States  may  not 
regulate  in  categories  reserved  for 
regulation  by  the  Coast  Guard.  It  is  also 
well-settled,  now,  that  all  of  the 
categories  covered  in  46  U.S.C.  3306, 
3703,  7101,  and  8101  (design, 
construction,  alteration,  repair, 
maintenance,  operation,  equipping, 
personnel  qualification,  and  manning  of 
vessels),  as  well  as  the  reporting  of 
casualties  and  any  other  category  in 
which  Congress  intended  the  Coa.st 
Guard  to  be  the  sole  source  of  a  vessel’s 
obligations,  are  within  fields  foreclosed 
from  regulation  by  the  States  or  local 
governments.  (See  the  decision  of  the 
Supreme  Court  in  the  consolidated 
cases  of  United  States  v.  Locke  and 
Intertanko  v.  Locke,  529  U.S.  89,  120 
S.Ct.  1135  (March  6,  2000).) 

The  Coast  Guard  believes  the 
Federalism  principles  articulated  in 
Locke  apply  to  this  proposed  rule  since 
it  would  require  certain  MTSA- 
regulated  vessels  to  carry  TWIC  readers 
(i.e.,  required  equipment),  and  to 
conform  to  recordkeeping  and  security 
plan  requirements.  Therefore,  States  and 
local  governments  are  foreclosed  from 
regulating  within  this  field.  This 
principle  also  applies  to  MTSA- 
regulated  facilities,  at  least  insofar  as  a 
State  or  local  law  or  regulation 
applicable  to  these  same  facilities  for 
the  purpose  of  their  protection,  would 
conflict  with  a  Federal  regulation  (i.e., 
it  would  either  actually  conflict  or 
would  frustrate  an  overriding  Federal 
need  for  uniformity). 

Although-State  and  local  governments 
are  forech)sed  from  regulating  within 
this  specific  field,  the  Coast  Guard 
recognizes  the  key  role  that  State  and 
local  governments  may  have  in  making 
regulatory  determinations.  Additionally, 
Sections  4  and  6  of  Executive  Order 
13132  require  that  for  any  rules  with 
preemptive  effect,  the  Coast  Guard  shall 
provide  elected  officials  of  affected  State 
and  local  governments  and  their 
repre.sentative  national  organizations 
the  notice  and  opportunity  for 
appropriate  participation  in  any 
rulemaking  proceedings,  and  to  consult 
with  such  offilaals  early  in  the 
rulemaking  process.  Therefore,  we 
invite  affected  State  and  local 
governments  and  their  representative 
national  organizations  to  indicate  their 
desire  for  participation  and  consultation 
in  this  rulemaking  process  by 


submitting  comments  to  this  notice.  In 
accordance  with  Executive  Order  13132, 
the  Coast  Guard  will  provide  a 
Federalism  impact  statement  to 
document;  (1)  The  extent  of  the  Coast 
Guard’s  consultation  with  State  and 
local  officials  that  submit  comments  in 
response  to  this  proposed  rule;  (2)  a 
summary  of  the  nature  of  any  concerns 
raised  by  State  or  local  governments  and 
the  Coast  Guard’s  position  thereon;  and 
(3)  a  statement  of  the  extent  to  which 
the  concerns  of  State  and  local  officials 
have  been  met. 

F.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
F’ederal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this 
proposed  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  proposed  rule  elsewhere 
in  this  preamble. 

G.  Taking  of  Private  Property 

This  proposed  rule  would  not  cause  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

H.  Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
.standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

/.  Protection  of  Children 

We  have  analyzed  this  propo.sed  rule 
under  Executive  Order  13045, 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  Though  this  proposed  rule  is  a 
“significant  regulatory  action”  under 
Executive  Order  12866,  it  woidd  not 
create  an  environmental  risk  to  health  or 
a  risk  to  safety  that  might 
disproportionately  affect  children. 

/.  Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 


Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

K.  Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order.  Though 
it  is  a  “significant  regulatory  action” 
under  Executive  Order  12866,  it  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  u.se  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

L.  Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  OMB,  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwi.se  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  tRat  are  developed  or 
adopted  by  voluntary  con.sen.su.s 
.standards  bodies. 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 

The  Federal  government  is  developing 
the  TWIC  reader  .standards.  Under 
NITAA  and  OMB  Circular  A-119.  NIST 
is  tasked  with  the  role  of  encouraging 
and  coordinating  Federal  agency  u.se  of 
voluntary  consen.sus  standards  and 
participation  in  the  development  of 
relevant  standards,  as  well  as  promoting 
coordination  between  tbe  public  and 
private  .sectors  in  the  development  of 
standards  and  in  conformity  assessment 
activities.  NIST  is  assisting  TSA  with 
the  establishment  of  a  conformity 
as.sessment  framework  in  support  of  a 
QTL  for  identity  and  privilege 
credential  products,  to  be  managed  by 
TSA.  NIST  is  also  assisting  TSA  with 
the  e.stablishment  of  a  te.sting  suite  for 
qualifying  products  in  conformity  to 
specified  standards  and  TSA 
specifications. 

If  you  are  aware  of  voluntary 
consensus  standards  that  might  apply  to 
this  rule,  please  send  a  comment  to  the 
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docket  using  one  of  the  methods  under 
ADDRESSES.  In  your  comment,  please 
explain  why  you  disagree  with  our 
analysis  and/or  identify  voluntary 
consensus  standards  wo  have  not  listed 
that  might  apply. 

M.  Environment 

VVe  have  analyzed  this  proposed  rule 
under  DHS  Management  Directive  023- 
01  and  Commandant  Instruction 
M1H475.1D,  which  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-43700,  and 
have  made  a  preliminary  determination 
that  this  action  is  not  likely  to  have  a 
significant  effect  on  the  human 
environment.  A  “Draft  Programmatic 
Environmental  Assessment”  (DPEA) 
and  a  draft  “Finding  of  No  Significant 
Impact”  (FONSl)  are  available  in  the 
docket  where  indicated  under  the 
“Public  Participation  and  Request  for 
Comments”  section  of  this  preamble. 

Our  analysis  indicates  that  TWIC  reader 
operations  would  have  insignificant 
direct,  indirect  or  cumulative  impacts 
on  environmental  resources,  with 
special  attention  to  potential  air  quality 
i.ssues.  We  encourage  the  public  to 
submit  comments  on  the  DPEA  and 
draft  FONSl. 

List  of  Subjects 

:)3  CFR  Part  101 

Harbors.  Incorporation  by  reference. 
Maritime  security,  Reporting  and 
recordkee[)ing  requirements.  Security 
measures.  Vessels,  Waterways. 

33  CFR  Part  104 

Maritime  security.  Reporting  and 
recordkeeping  requirements.  Security 
measures.  Vessels. 

33  CFR  Part  105 

Maritime  security.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

33  CFR  Part  106 

Continental  shelf.  Maritime  security. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 

For  the  reasons  discussed  in  the 
preamble,  we  propose  to  amend  33  CFR 
parts  101, 104, 105,  and  106  as  follow’s: 

PART  101— MARITIME  SECURITY: 
GENERAL 

■  1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  ,50  U.S.C.  191, 192;  Executive 
Order  126.56,  3  CFR  1988  Ck)mp.,  p.  .585;  33 
CFR  1. 0.5-1. 6.04-11,  6.14,  6.16,  and  6.19; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 


■  2.  Amend  §  101.105,  as  follows; 

■  a.  Add,  in  alphabetical  order, 
definitions  for  the  terms  “Biometric 
match”,  “Canceled  Card  List  (CCL)”, 
“Card  authentication”,  “Card  Holder 
Unique  Identifier  (CHLIID)”,  “Card 
validity  check”,  “Mobile  Offshore 
Drilling  Unit  (MODU)”,  “Offshore 
Supply  Vessel  (OSV)”,  “Physical  Acce.ss 
Control  System  (PACS)”,  “Risk  Group”, 
and  “TWIC  reader";  and 

■  b.  Remove  the  definition  for  the  term 
“Recurring  unescorted  access”. 

The  additions  read  as  follows: 

§  1 01 .1 05  Definitions. 

*  It  *  *  * 

Biometric  match  means  a 
confirmation  that:  one  of  the  two 
biometric  (fingerprint)  templates  stored 
in  the  Transportation  Worker 
Identification  Credential  (TWIC) 
matches  the  scanned  fingerprint  of  the 
person  presenting  the  TWIC;  or  the 
alternate  biometric  stored  in  a  PACS 
matches  the  corresponding  biometric  of 
the  person. 

(Canceled  Card  List  (CCL)  means  the 
list  of  TWIC]  Federal  Agency  Smart 
Oedential-Numbers  (FAS(] — Ns)  that 
have  been  invalidated  or  revoked 
because  TSA  has  determined  that  the 
TWlC-holder  may  pose  a  security  threat, 
or  because  the  card  has  been  reported 
lost,  stolen,  or  damaged. 
***** 

Card  authentication  means  electronic 
verification  that  the  TWIfJ  is  a  valid 
credential  issued  by  TSA,  containing 
the  Card  Holder  Unique  Identifier 
(CHUID)  and  the  correct  digital 
signature. 

Cord  tiolder  Unique  Identifier 
(CHUID)  means  the  standardized  data 
object  comprised  of  the  FASC — N, 
globally  unique  identifier,  expiration 
date,  and  certificate  u.sed  to  validate  the 
data  integrity  of  other  data  objects  on 
the  credential. 

Card  validity  check  means  electronic 
verification  that  the  TWIC  has  not  been 
invalidated  or  revoked  by  checking  the 
TWIC  against  the  Canceled  Card  List  or, 
for  vessels  and  facilities  assigned  to  Risk 
Group  B  or  C  according  to  §§  104.263  or 
105.253  of  this  subchapter,  by  verifying 
that  the  expiration  date  on  the  face  of 
the  TWIC  has  not  passed. 
***** 

Mobile  Offshore  Drilling  Unit  (MODU) 
means  the  .same  as  defined  in  33  CFR 
140.10. 

***** 

Offshore  Supply  Vessel  (OSV)  means 
the  same  as  defined  in  46  CFR  125.160. 
***** 


Physical  Access  Control  System 
(PACS)  means  a  system,  including 
devices,  personnel,  and  policies,  that 
controls  access  to  and  within  a  facility 
or  vessel. 

***** 

Risk  Group  means  the  risk  ranking 
assigned  to  a  vessel,  facility,  or  OCS 
facility  according  to  §§  104.263, 
105.253,  or  106.258  of  this  subchapter, 
for  the  purpose  of  the  TWIC 
requirements  in  this  subchapter. 


TWIC  reader  means  an  electronic 
device  listed  on  TSA’s  Qualified 
Technology  List  (QTL)  and  u.sed  to 
verify  and  validate:  the  authenticity  of 
a  TWIC;  the  identity  of  the  TWIC-bolder 
as  the  legitimate  bearer  of  the  credential; 
that  the  TWIC  is  not  expired;  and  that 
the  TWIC  is  not  on  the  CCL.  TSA’s  QTL 
of  ac:ceptable  TWIC  readers  may  be 
acces.sed  online  at  http://(TBD). 
***** 

■  3.  Add  §101.112  to  read  as  follows: 

§101.112  Federalism. 

(a)  The  regulations  in  33  CFR  parts 
101,  103,  104,  and  106  have  preem[)tivo 
effect  over  State  or  local  regulation  . 
within  the  same  field. 

(b)  The  regulations  in  33  CFR  part  105 
have  preemptive  effect  over  State  or 
local  regulations  in.sofar  as  a  State  or 
local  law  or  regulation  applicable  to  the 
facilities  covered  by  part  105  would 
conflict  with  the  regulations  in  part  105, 
either  by  actually  conflicting  or 
frustrating  an  overriding  Federal  need 
for  uniformity. 

§101.514  [Amended] 

■  4.  In  §  101.514,  remove  paragraph  (e). 

■  5.  Revise  §  101.515(d)(2)  to  read  as 
follows: 

§  1 01 .51 5  TWiC/Personal  identification. 
***** 


(d) 


(2)  Each  person  who  has  been  i.ssued 
or  who  possesses  a  TWIC  must  allow 
their  TWIC  to  be  read  by  a  TWIC  reader 
and  must  submit  their  reference 
biometric,  such  as  a  fingerprint,  and  any 
other  required  information,  such  as  a 
Personal  Identification  Number  (PIN),  to 
the  TWIC  reader,  upon  a  request  from 
TSA,  the  Coast  Guard,  any  other 
authorized  DHS  representative,  or  a 
Federal,  State,  or  local  law  enforcement 
officer. 

■  6.  Add  §  101.520  to  read  as  follows: 


I 


§  101 .520  TWIC  reader  requirements  for 
Risk  Group  A. 

Owners  or  operators  of  vessels  or 
facilities  subject  to  part  104  or  105  of 
this  subchapter  that  are  assigned  to  Risk 
Group  A  in  §§  104.263  or  105.253  of  this 
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subchaptor  must  ensure  that  a 
Transportation  Worker  Identification 
Credential  (TWIC)  program  is 
implemented  as  follows: 

(a)  Maritime  Security  (MARSEC)  Level 
1.(1)  Prior  to  each  entry,  all  persons 
must  present  their  TWICs  for  inspection 
using  a  I’WIC  reader,  with  or  without  a 
Physical  Access  Control  System  (PACS), 
before  being  granted  unesr:orted  access 
to  secure  areas.  The  TWIC  inspection 
must  include  an  identity  verification 
including  a  biometric  match,  card 
authentication,  and  card  validity  check 
using  Canceled  (]ard  List  (CCL) 
information  that  is  no  more  than  7  days 
old. 

(2)  With  a  PACS,  biometrics  other 
than  the  fingerprint  templates  stored  in 
the  TWIC  may  be  used  to  perform  the 
identity  verification,  provided  that  the 
owner  or  operator  links  the  person,  the 
TWIC,  and  the  alternate  biometric  in  the 
PACS.  To  do  this,  a  one-time  initial 
biometric  match  and  card 
authentication  using  a  TWIC  reader 
must  be  performed.  Owners  and 
operators  must  update  their  security 
plans  to  explain  how  the  PACS 
performs  the  required  security  functions 
and  how  they  protect  sensitive  .security 
information. 

(b)  MARSEC  Levels  2  and  3.  At  these 
MARSEC  Levels,  the  same  procedures 
outlined  in  paragraph  (a)  of  this  section 
must  be  used,  except  that  the  card 
validity  check  must  u.se  CCL 
information  that  is  no  more  than  1  day 
old. 

(c)  The  CCL  information  used  to 
verify  card  validity  must  be  updated 
within  12  hours  of  any  increase  in 
MAR.SEC  Level,  no  matter  when  the 
information  was  last  updated. 

(d)  (Inly  the  most  recently  obtained 
CCL  information  shall  be  used  to 
conduct  card  validity  checks. 

(e)  Vessels  in  Risk  Group  A  with  more 
than  14  crewmembers  required  to  hold 

a  TWIC  must  comply  with  the 
applicable  TWIC  reader  requirements  in 
this  subchapter.  All  vessels  with  14  or 
fewer  TWIC-holding  crewmembers  are 
exempt  from  the  TWIC  reader 
requirements  in  this  subchapter. 

Owners  or  operators  of  vessels  with  14 
or  fewer  TWIC-holding  crewmembers 
are  required  to  perform  the  following 
TWIC  visual  inspection  requirements, 
prior  to  each  entry,  on  persons  seeking 
unescorted  access  to  secure  areas: 

(1)  Visually  match  the  photograph  on 
the  TWIC  to  the  person  presenting  the 
TWIC. 

(2)  Visually  check  the  various  security 
features  pre.sent  on  the  card  to 
determine  whether  the  TWIC  has  been 
tampered  with  or  forged. 


(.3)  Visually  verify  that  the  expiration 
date  on  the  face  of  the  TWIC  has  not 
passed. 

(f)  If  the  COTP  determines  that  TWIC 
reader  requirements  are  causing  delays 
at  a  facility  that  result  in  excessive 
vehicle  build-up  or  other  consequence, 
the  C.OTP  is  authorized  to  temporarily 
suspend  TWIC  reader  requirements  at 
that  facility,  and  permit  the  owner  or 
operator  to  satisfy  the  requirements  of 
this  section  by  performing  the  following 
TWIC  visual  inspections,  prior  to  each 
entry,  on  persons  seeking  unescorted 
access  to  secure  areas: 

(1)  Visually  match  the  photograph  on 
the  TWIC  to  the  person  presenting  the 
TWIC. 

(2)  Visually  check  the  various  security 
features  present  on  the  card  to 
determine  whether  the  TWIC  ha.s  been 
tampered  with  or  forged. 

(3)  Visually  verify  that  the  expiration 
date  on  the  fat:e  of  the  TWIC  has  not 
pa.ssed. 

■  7.  Add  §  101.525  to  read  as  follows: 

§  1 01 .525  TWIC  inspection  requirements 
for  Risk  Group  B. 

Owners  or  operators  of  vessels, 
facilities,  or  Outer  Continental  Shelf 
facilities  subject  to  part  104,  105,  or  106 
of  this  subchapter  that  are  assigned  to 
Risk  Group  B  in  §§  104.263,  105.253,  or 
106.258  of  this  subchapter  must  ensure 
that  at  all  Maritime  Security  (MARSEC) 
Levels,  prior  to  each  entry,  all  persons 
seeking  unescorted  access  to  secure 
areas  present  their  Transportation 
Worker  Identification  Credentials 
(TWICs)  for  inspection  before  being 
granted  such  unescorted  access. 

(a)  Inspection  must  include — 

(1)  A  visual  match  of  the  photograph 
on  the  TWIC  to  the  person  presenting 
the  TWIC; 

(2)  A  vi.sual  check  of  the  various 
security  features  present  on  the  card  to 
determine  whether  the  TWIC  has  been 
tampered  with  or  forged;  and 

(3)  A  visual  verification  that  the 
expiration  date  on  the  face  of  the  TWIC 
has  not  passed. 

(b)  Nothing  in  this  section  shall  he 
read  to  prohibit  an  owner  or  operator 
from  implementing  the  TWIC 
requirements  of  a  higher  Risk  Group  for 
their  ve.s.sel  or  facility. 

■  8.  Add  §  101 .530  to  read  as  follows: 

§  101 .530  TWIC  inspection  requirements 
for  Risk  Group  C. 

Owners  or  operators  of  vessels  or 
facilities  subject  to  part  104  or  105  of 
this  subchapter  that  are  assigned  to  Risk 
Group  C  in  §§  104.263  or  105.253  of  this 
subchapter  must  ensure  that  at  all 
Maritime  Security  (MARSEC)  Levels, 
prior  to  each  entry,  all  persons  seeking 


unescorted  access  to  secure  areas 
present  their  TWICs  for  inspection 
before!  being  granted  such  unescorted 
access. 

(a)  TWIC  inspection  must  include! — 

(1)  A  visual  match  of  the  photograph 
on  the  TWIC  to  the  person  presenting 
the  TWIC; 

(2)  A  visual  che!ck  of  the  various 
security  features  present  on  the  card  to 
determine  whether  the  TWIC  has  been 
tampered  with  or  forged;  and 

(3)  A  visual  verification  that  the 
expiration  date  on  the  face  of  the  TWIC 
has  not  passed. 

(b)  Nothing  in  this  section  shall  be 
read  to  prohibit  an  owner  or  operator 
from  implementing  the  TWIC 
requirements  of  a  higher  Risk  Group  for 
their  ve.ssel  or  facility. 

■  9.  Add  §  101.535  to  read  as  follows: 

§  101.535  TWIC  inspection  requirements  in 
special  circumstances. 

Owmers  or  operators  of  any  ve.s.sel, 
facility,  or  Outer  Continental  Shelf 
(OCS)  facility  subject  to  part  104,  105, 
or  106  of  this  subchapter  must  ensure 
that  a  TWIC  program  is  implemented  as 
follows: 

(a)  If  a  person  cannot  present  a 
Transportation  Worker  Identification 
Credential  (TWIC)  because  it  has  been 
lost,  damaged,  or  stolen,  and  the  person 
has  previously  been  granted  unescorted 
access  to  secure  areas  and  is  known  to 
have  had  a  TWIC,  the  person  may  be 
granted  unescorted  access  to  secure 
areas  for  a  period  of  no  longer  than  7 
consecutive  calendar  days  if — 

(1)  The  person  has  reported  the  TWIC 
as  lo.st,  damaged,  or  stolen  to  TSA  as 
required  in  49  CFR  1572.19(f): 

(2)  The  person  can  present  another 
identification  credential  that  meets  the 
requirements  of  §  101.515  of  this  part; 
and 

(3)  There  are  no  other  suspicious 
circumstances  as.sociated  with  the 
person’s  claim  that  the  TWIC  was  lo.st, 
damaged,  or  stolen. 

(b)  If  a  person’s  fingerprints  are  not 
able  to  be  read  by  a  TWIC  reader  or 
Physical  Access  Control  System  (PACS) 
due  to  technology  malfunction,  poor 
fingerprint  quality,  or  no  fingerprint 
minutiae,  the  owner  or  operator  may 
grant  the  person  unescorted  access  to 
secure  areas  based  on  either  of  the 
following  secondary  authentication 
procedures: 

(1)  The  owner  or  operator  may  require 
the  person  to  provide  their  Personal 
Identification  Number  (PIN);  or 

(2)  The  owner  or  operator  may  require 
the  person  to  present  an  alternative 
biometric  that  ha.s  been  incorporated 
into  the  PACS. 

(c)  If  a  TWIC  reader  malfunctions,  and 
a  person  seeking  unescorted  access  to 
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secure  areas  has  previously  been 
granted  such  unescorted  access  and  is 
known  to  have  a  TWIG,  the  person  may 
be  granted  unescorted  access  to  secure 
areas  for  a  period  of  no  longer  than  7 
consecutive  calendar  days.  During  that 
period,  the  owner  or  operator  must 
perform  the  following  inspections  prior 
to  each  entry; 

(1)  A  visual  match  of  the  photograph 
on  the  TWIG  to  the  person  pre.senting 
the  TWIG. 

[2]  A  visual  check  of  the  various 
security  features  present  on  the  card  to 
determine  whether  the  TWIG  has  been 
tampered  with  or  forged. 

(.3)  A  visual  verification  that  the 
expiration  date  on  the  face  of  the  TWIG 
has  not  passed. 

(d)  If  a  per.son  cannot  present  a  TWIC^ 
for  any  other  reason  than  those  outlinetl 
in  paragraph  (a)  of  this  section,  the 
person  must  not  be  granted  unescorted 
access  to  sei;ure  areas.  The  person  must 

^  be  under  escort,  at  all  times,  while  in  a 
secure  area. 

(e)  With  the  exception  of  persons 
granted  access  according  to  paragraph 

(a)  of  this  set:tion.  all  persons  granted 
unescorted  access  to  secure  areas  of  a 
vessel,  facility,  or  OGS  facility  must  be 
able  to  produce  their  TWlGs  upon 
request  from  the  Transportation  Safety 
Administration,  the  Goast  Guard,  other 
authorized  Department  of  Homeland 
Security  representatives,  or  a  Federal. 
State,  or  local  law  enforcement  officer. 

(0  There  must  be  disciplinary 
measures  in  place  to  prevent  fraud  and 
abuse. 

(g)  Owners  or  operators  must  establish 
the  frequency  of  the  application  of  any 
setuirity  measures  for  access  control  in 
their  approved  .security  plans, 
particularly  if  these  security  measures 
are  applied  on  a  random  or  occasional 
basis. 

(h)  The  vessel,  facility,  or  OGS 
facility’s  TWIG  program  should  be 
coordinated,  when  practicable,  with 
identification  and  TWIG  access  control 
measures  of  other  entities  that  interface 
with  the  ve.ssel,  facility,  or  OGS  facility. 

PART  104— MARITIME  SECURITY: 
VESSELS 

■  10.  The  authority  citation  for  part  104 
continues  to  read  as  follows; 

Authority:  3.1  U.S.G.  1226, 1231;  46  IJ.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  10.5-1, 
6.04-11. 6.14,  6.16,  and  6.19;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

§104.105  [Amended] 

■  11.  In  §  104.105(d),  remove  the  words 
“this  part",  and  add,  in  their  place,  the 
words  “parts  101  and  104  of  this 
subchapter’’. 


■  12.  Amend  §  104.1 15  by  removing 
paragraph  (c),  redesignating  paragraph 
(d)  as  paragraph  (c),  and  revising  newly 
redesignated  paragraph  (c)  to  read  as 
follows; 

§104.115  Compliance. 
***** 

(c)  Bv  (2  YEARS  AFTER  DATE  OF 
PIJBLIGATION  OF  FINAL  RULE), 
owners  and  operators  of  vessels  subject 
to  this  part  must  amend  their  security 
plans,  if  necessary,  to  indicate  how  they 
will  implement  the  TWIG  reader 
requirements  in  this  subchapter.  By  (2 
YEARS  AFTER  DATE  OF 
PUBLIGATION  OF  FINAL  RULE), 
owners  and  operators  of  Risk  Group  A 
vessels  subject  to  this  part  must  operate 
in  accordance  with  the  TWIG  reader 
provisions  found  within  this 
subchapter. 

§104.200  [Amended] 

■  13.  Amend  §  104.200  as  follows; 

■  a.  In  paragraph  (b)(12)  introductory 
text,  remove  the  word  “part”,  and  add, 
in  its  place,  the  word  “subchapter’’;  and 

■  b.  In  paragraph  (b)(14),  remove  the 
words  “§  104.265(c)  of  this  part”,  and 
add,  in  their  place,  the  words 

’’§  101.535(a)  of  this  subchapter’’. 

■  14.  Amend  §  104.235  as  follows; 

■  a.  In  paragraph  (b)(7),  following  the 
words  “of  its  effective  period;’’,  remove 
the  word  “and”; 

■  b.  In  paragraph  (b)(8),  following  the 
words  “the  audit  was  completed”, 
remove  the  symbol  “.”  and^dd,  in  its 
place,  the  word  ";  and”; 

■  c.  Add  paragraph  (b)(9);  and 

■  d.  In  paragraph  (c),  add  a  sentence  to 
the  end  of  the  paragraph. 

The  additions  read  as  follows; 

§104.235  Vessel  recordkeeping 
requirements. 

***** 

(b) *  *  * 

(9)  TWIC  Reader/PACS.  For  each 
individual  granted  unescorted  access  to 
a  secure  area,  the;  FASG-N;  date  and 
time  that  unescorted  access  was  granted; 
and,  if  captured,  the  individual’s  name. 
Additionally,  documentation  to 
demonstrate  that  the  owner  or  operator 
has  updated  the  GGL  with  the  frequency 
required  in  §  101.520  of  this  subchapter. 

(c)  *  *  *  TWIG  reader  records  and 
similar  records  in  a  BAGS  are  sensitive 
se(;urity  information  and  must  be 
protected  in  accordance  with  49  GFR 
part  1520. 

■  15.  Add  §  104.263  to  read  as  follows; 

§  1 04.263  Risk  Group  classifications  for 
vessels. 

(a)  For  purposes  of  the  Transportation 
Worker  Identifit:ation  Gredential  (TWIG) 
requirements  of  this  subchapter,  the 


following  ve.ssels  subject  to  this  part  arc 
in  Risk  Group  A; 

(1)  Vessels  that  carry  (Certain 
Dangerous  Gargoes  (GDC)  in  bulk. 

(2)  Vessels  certificated  to  carry  more 
than  1,000  passengers. 

(3)  Towing  vessels  engaged  in  towing 
a  barge  or  barges  subject  to  paragraph 

(a)(1)  or  vessels  subject  to  paragraph 

(a) (2)  of  this  .section. 

(b)  For  purpo.ses  of  the  TWIC 
requirements  of  this  subchapter,  the 
following  vessels  subject  to  this  part  are 
in  Risk  Group  B; 

(1)  Vessels  that  carry  hazardous 
materials  other  than  GDG  in  bulk. 

(2)  Vessels  subject  to  46  CFR  f:hapter 
1,  subchapter  D,  that  carry  any 
flammable  or  combustible  liquid  cargo»;s 
or  residues. 

(3)  Vessels  certificated  to  carry  500  to 
1 ,000  passengers. 

(4)  Towing  ve.ssels  engaged  in  towing 
a  barge  or  barges  subject  to  paragraph 

(b) (1),  (b)(2),  or  ves.sels  subject  to 
paragraph  (b)(3)  of  this  .section. 

(c)  For  purpo.ses  of  the  TWIG 
requirements  of  this  subchapter,  the 
following  vessels  subject  to  this  part  are 
in  Risk  Group  G; 

(1)  Vessels  carrying  non-hazardous 
cargoes  that  are  required  to  have  a 
vessel  security  plan  (VSP). 

(2)  Vessels  certificated  to  carry  less 
than  500  passengers. 

(3)  Towing  vessels  engaged  in  towing 
a  barge  or  barges  subject  to  paragraph 

(c) (1)  or  vessels  subject  to  paragraph 
(c)(2)  of  this  section. 

(4)  Mobile  Offshore  Drilling  Units 
(MODUs). 

(5)  Offshore  Supply  Vessels  (OSVs) 
subject  to  46  GFR  chapter  I,  subcha{)ter 
L  or  I. 

(d)  Vessels  may  move  from  one  Risk 
Group  classification  to  another,  based 
on  the  cargo  they  are  carrying  or 
handling  at  any  given  time.  An  owner 
or  operator  expecting  a  vessel  to  move 
between  Risk  Groups  must  explain,  in 
the  VSP,  the  timing  of  such  movements, 
as  well  as  how  the  vessel  will  move 
between  the  requirements  of  the  higher 
and  lower  Risk  Groups,  with  particular 
attention  to  the  security  measures  to  be 
taken  when  moving  from  a  lower  Risk 
Group  to  a  higher  Risk  Group. 

■  16.  Amend  §  104.265  as  follows: 

■  a.  Revise  paragraph  (a)(4); 

■  b.  Remove  paragraphs  (c)  and  (d); 

■  c.  Redesignate  paragraphs  (e)  through 
(h)  as  paragraphs  (c)  through  (f), 
respectively; 

■  d.  Revise  newly  redesignated 
paragraph  (d)(1); 

■  e.  In  newly  redesignated  paragraph 

(e)(6),  remove  the  word  “and”; 

■  f.  In  newly  redesignated  paragraph 
(e)(7),  following  the  words  “cooperation 
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with  the  facility”,  remove  the  symbol 
and  add,  in  its  place,  the  word 
and”; 

■  g.  Add  paragraph  (e)(8): 

■  h.  In  newly  redesignated  paragraph 
(f)(9),  remove  the  word  “or”; 

■  i.  In  newly  redesignated  paragraph 
(f)(10),  following  the  words  “search  of 
the  vessel”,  remove  the  symbol  and 
add,  in  its  place,  the  word  “;  or”;  and 

■  j.  Add  paragraph  (f)(ll). 

The  revisions  and  additions  read  as 
follows; 

§  104.265  Security  measures  for  access 
control. 

(a)  *  *  * 

(4)  Prevent  an  unescorted  individual 
from  entering  an  area  of  the  vessel  that 
is  designated  as  a  secure  area  unless  the 
individual  holds  a  duly  issued  TWIC 
and  is  authorized  to  be  in  the  area. 
Depending  on  a  vessel’s  Risk  Group, 
TWICs  must  he  checked  either  visually 
or  electronically  using  a  TWIC  reader  or 
as  integrated  into  a  PACS  at  the 
locations  where  TWIC-holders  embark 
the  vessel. 

*  *  *  ♦  ♦ 

(d)  *  *  * 

(I)  Implement  TWIC  as  set  out  in 
§§  101.520,  101.525,  or  101.530  of  this 
subchapter,  as  applicable,  and  in 
accordance  with  the  vessel’s  a.ssigned 
Risk  Croup,  as  set  out  in  §  104.263  of 
this  part; 

*  *  *  a  * 

(e) *  *  * 

(8)  Implementing  additional  TWIC 
requirements,  as  required  by  §  104.263 
of  this  part  and  §§  101.520,  101.525,  or 
101.530  of  this  subchapter,  if  relevant. 
***** 

(0*  *  * 

(II)  Implementing  additional  TWIC 
requirements,  as  required  by  §  104.263 
of  this  part  and  101. 520, 101. 525  or 
101.530  of  this  subchapter,  if  relevant. 

§104.267  [Amended] 

■  17.  In  §  104.267(a),  remove  the  la.st 
sentence. 

§104.292  [Amended] 

■  18.  Amend  §  104.292  as  follows: 

■  a.  In  paragraph  (b)  introductory  text, 
remove  the  words  “(f)(2),  (f)(4),  and 

(f)(9)”  and  add,  in  its  place,  the  words 
“(d)(2),  (d)(4),  and  (d)(9)”; 

■  b.  In  paragraph  (e)(3),  remove  the 
words  “§  104.265(f)(4)  and  (g)(1)”,  and 
add,  in  their  place,  the  words 

“§  104.265(d)(4)  and  (e)(1)”;  and 

■  c.  In  paragraph  (f),  remove  the  words 
“§  104.265(^(4)  and  (h)(1)”,  and  add,  in 
their  place,  the  words  “§  104.265(d)(4) 
and  (f)(1)”. 

■  19.  Amend  §  104.405  as  follows: 

■  a.  Revi.se  paragraph  (a)(10);  and 


■  b.  In  paragraph  (b),  remove  the  last 
sentence. 

The  revisions  read  as  follows; 

§  104.405  Format  of  the  Vessel  Security 
Plan  (VSP). 

(a)  *  *  * 

(10)  Security  measures  for  access 
control,  including  the  vessel’s  TWIC 
program,  designated  passenger  access 
areas,  and  employee  access  areas; 
***** 

PART  105— MARITIME  SECURITY: 
FACILITIES 

■  20.  The  authority  citation  for  part  105 
continues  to  read  as  follows: 

Authority:  33  IJ.S.C.  1226,  1231;  46  U.S.C. 
70103;  50  IJ.S.C.  191;  33  CFR  1.05-1,  6.04- 
n,  6.14,  6.16,  and  6.19;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  21.  Amend  §  105.110  by  revising 
paragraph  (b)  to  read  as  follows: 

§  1 05.1 1 0  Exemptions. 
***** 

(b)  A  public  access  area  designated 
under  §  105.106  is  exempt  from  the 
requirements  for  screening  of  persons, 
baggage,  and  personal  effects  and 
identification  of  persons  in  §§  101.520, 
101.525,  or  101.530  of  this  subchapter, 
as  applicable,  and  §  105.255(c)(1),  (c)(3), 
(d)(1),  and  (e)(1)  and  §  105.285(a)(1). 
***** 

■  22.  Amend  §  105.115  as  follows: 

■  a.  In  paragraph  (c),  following  the 
words  “§  105.415  of  this  part”,  remove 
the  words  “,  by  September  4,  2007”;  and 

■  b.  Remove  paragraph  (d).  redesignate 
paragraph  (e)  as  paragraph  (d),  and 
revise  newly  redesignated  paragraph  (d) 
to  read  as  follows; 

§105.115  Compilandh. 
***** 

(d)  By  (2  YEARS  AFTER  DATE  OF 
PUBLICATION  OF  FINAL  RULE), 
owners  and  operators  of  facilities 
subject  to  this  part  must  amend  their 
.security  plans,  if  necessary,  to  indicate 
how  they  will  implement  the  TWIC 
reader  requirements  in  this  subchapter. 
By  (2  YEARS  AFTER  DATE  OF  . 
PUBLICATION  OF  FINAL  RULE), 
owners  and  operators  of  Risk  Group  A 
facilities  subject  to  this  part  must  be 
operating  in  accordance  with  the  TWIC 
reader  provisions  found  within  this 
subchapter. 

§105.200  [Amended] 

■  23.  Amend  §  105.200  as  follows: 

■  a.  In  paragraph  (b)(6)  introductory 
text,  remove  the  word  “part”,  and  add, 
in  its  place,  the  word  “suhchapter”;  and 

■  b.  In  paragraph  (b)(15),  remove  the 
words  “section  105.255(c)  of  this  part”. 


and  add,  in  their  place,  the  words 
“§  101.535(a)  of  this  subchapter”. 

■  24.  Amend  §  105.225  as  follows: 

■  a.  In  paragraph  (b)(7),  following  the 
words  “of  its  effective  period;”,  remove 
the  word  “and”; 

■  b.  In  paragraph  (b)(8),  following  the 
words  “the  audit  was  completed”, 
remove  the  symbol  “.”  and  add,  in  its 
place,  the  word  “;  and”; 

■  c.  Add  paragraph  (b)(9);  and 

■  d.  In  paragraph  (c),  add  a  sentence  to 
the  end  of  the  paragraph. 

The  additions  read  as  follows; 

§  1 05.225  Facility  recordkeeping 
requirements. 

***** 

(b)  *  *  * 

(9)  TWIC  Reader/PACS.  For  each 
individual  granted  unescorted  access  to 
a  secure  area,  the:  FASC-N;  date  and 
time  that  unescorted  access  was  granted; 
and,  if  captured,  the  individual’s  name. 
Additionally,  documentation  to 
demonstrate  that  the  owner  or  operator 
has  updated  the  CCL  with  the  frequency 
required  in  §  101.520  of  this  subchapter. 

(c)  *  *  *  TWIC  reader  records  and 
similar  records  in  a  PACS  are  .sensitive 
security  information  and  must  be 
protected  in  accordance  with  49  CFR 
part  1520. 

■  25.  Add  §  105.253  to  read  as  follows: 

§  105.253  Risk  Group  classifications  for 
facilities. 

(a)  For  purposes  of  the  Transportation 
Worker  Identification  Credential  (TWIC) 
requirements  of  this  subchapter,  the 
following  facilities  subject  to  this  part 
are  in  Risk  Group  A: 

(1)  Facilities  that  handle  Certain 
Dangerous  Cargoes  (CDC)  in  bulk. 

(2)  Facilities  that  receive  ves.sels 
certificated  to  carry  more  than  1,000 
passengers. 

(3)  Barge  fleeting  facilities  that  receive 
barges  carrying  CDC  in  bulk. 

(b)  For  purposes  of  the  TWIC 
requirements  of  this  subchapter,  the 
following  facilities  subject  to  this  part 
are  in  Risk  Group  B: 

(1)  Facilities  that  receive  vessels  that 
carry  hazardous  materials  other  than 
CDC  in  bulk. 

(2)  Facilities  that  receive  vessels 
subject  to  46  CFR  chapter  I,  subchapter 
D,  that  carry  any  flammable  or 
combustible  liquid  cargoes  or  residues. 

(3)  Facilities  that  receive  ve.ssels 
certificated  to  carry  500  to  1,000 
passengers. 

(4)  Facilities  that  receive  towing 
vessels  engaged  in  towing  a  barge  or 
barges  carrying  hazardous  materials 
other  than  CDC  in  bulk,  crude  oil,  or 
towing  vessels  certificated  to  carry  500 
to  1 ,000  passengers. 
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(c)  For  purposes  of  the  TWIG  - 
requirements  of  this  subchapter,  the 
following  facilities  subject  to  this  part 
are  in  Risk  Group  C: 

(1)  Facilities  that  receive  vessels 
carrying  non-hazardo'us  cargoes  not 
otherwise  included  in  paragraph  (a)  or 

(b)  of  this  section. 

(2)  Facilities  that  receive  vessels 
certificated  to  carry  less  than  500 
passengers. 

(3)  Facilities  that  receive  towing 
vessels  engaged  in  towing  a  barge 
carrying  non-hazardous  cargoes  or  less 
than  500  passengers. 

(d)  Facilities  may  move  from  one  Risk 
Group  classification  to  another,  based 
on  the  material  they  handle  or  the  types 
of  vessels  they  receive  at  any  given  time. 
An  owner  or  operator  of  a  facility 
expected  to  move  between  Risk  Groups 
must  explain,  in  the  facility  security 
plan,  the  timing  of  such  movements,  as 
well  as  how  the  facility  will  move 
between  the  requirements  of  the  higher 
and  lower  Risk  Groups,  with  particular 
attention  to  the  security  measures  to  be 
taken  when  moving  from  a  lower  Risk 
Group  to  a  higher  Risk  Group. 

■  2{).  Amend  §  105.255  as  follow's: 

■  a.  Revise  paragraph  (a)(4); 

■  b.  Remove  paragraphs  (c)  and  (d); 

■  c.  Redesignate  paragraphs  (e)  through 
(h)  as  paragraphs  (c)  through  (f), 
respectively; 

■  d.  Revise  newly  redesignated 
paragraph  (d)(1); 

■  e.  In  newly  redesignated  paragraph 

(c) ,  remove  the  words  “Facility  Security 
Plan  (FSP)”  and  add,  in  their  place,  the 
word  “FSP”. 

■  f.  In  newly  redesignated  paragraph 

(e)(6),  remove  the  word  “or”; 

■  g.  In  new'ly  redesignated  paragraph 

(e) (7),  following  the  words  “in  the 
approved  FSP”,  remove  the  symbol  “.” 
and  add.  in  its  place,  the  word  “;  or”; 

■  h.  Add  paragraph  (e)(8); 

■  i.  In  newly  redesignated  paragraph 

(f) (8),  remove  the  word  “or”; 

■  j.  In  newly  redesignated  paragraph 
(0(9).  following  the  words  “w'ithin  the 
facility”,  remove  the  symbpl  and 
add.  in  its  place,  the  word  “;  or”;  and 

■  k.  Add  paragraph  (0(10)  as  follows; 

The  revisions  and  additions  read  as 

follows; 

§  105.255  Security  measures  for  access 
control. 

(a)*  *  * 

(4)  Prevent  an  une.scorted  individual 
from  entering  an  area  of  the  facility  that 
is  designated  as  a  secure  area  unless  the 
individual  holds  a  duly  issued  TWIG 
and  is  authorized  to  be  in  the  area. 
Depending  on  a  facility’s  Risk  Group, 
TWICs  must  be  inspected  either  visually 
or  electronically  using  a  TWIG  reader  or 


as  integrated  into  a  PAGS  at  the  access 
points  to  the  secure  areas  designated  in 
the  facility  security  plan  (FSP). 

it  it  fc  It ,  h 

(d)  *  *  * 

(1)  Implement  TWIG  as  set  out  in 
§§  101.520,  101.525,  orlOl.530  of  this 
subchapter,  as  applicable,  and  in 
accordance  with  the  facility’s  assigned 
Risk  Group,  as  set  out  in  §  105.253  of 
this  part; 


(8)  Implementing  additional  TWIG 
requirements,  as  required  by  §  105.253 
of  this  part  and  §§  101.520,  101.525,  or 
101.530  of  this  subchapter,  if  relevant. 

*  *  it  *  * 

(f)*  *  * 

(10)  Implementing  additional  TWIG 
requirements,  as  required  by  §  105.253 
of  this  part  and  §  101.520,  101.525,  or 
101.530  of  this  subchapter,  if  relevant. 

§105.257  [Amended] 

■  27.  In  §  105.257(a),  remove  the  la.st 
sentence. 

■  28.  Revise  §  105.290(b)  to  read  as 
follows: 

§  1 05.290  Additional  requirements — cruise 
ship  terminals. 

■k  it  *  it  it 

(b)  Gheck  the  identification  of  all 
persons  seeking  to  enter  the  facility. 
Persons  holding  a  TWIG  shall  he 
checked  as  set  forth  in  101.520, 
101.525  or  101.530  of  this  subchaptcir, 
as  applicable,  in  accordauc:e  with  the 
facility's  assigned  Risk  Group,  as  set  out 
in  §  105.253  of  this  part.  For  persons  not 
holding  a  TWIG,  this  check  includes 
confirming  the  reason  for  boarding  by 
examining  passenger  tickets,  boarding 
passes,  government  identification  or 
visitor  badges,  or  wdrk  orders; 
***** 

■  29.  Revi.se  §  105.296(a)(4)  to  read  as 
follows: 

§105.296  Additional  requirements-barge 
fleeting  facilities. 

(a)  *  *  * 

(4)  Gontrol  access  to  the  barges  once 
tied  to  the  fleeting  area  by  implementing 
TWIGas  described  in  §§101. ,520, 
101.525  or  101.530  of  this  subchapter, 
as  applicable,  in  accordance  with  the 
facility’s  assigned  Risk  Group,  as  set  out 
in  §105.253  of  this  part. 
***** 

■  30.  Amend  §  105.405  as  follows: 

■  a.  Revise  parapaph  (a)(10);  and 

■  b.  In  paragraph  (b),  remove  the  last 
sentence. 

The  revisions  read  as  follows: 

§  1 05.405  Format  and  content  of  the 
Facility  Security  Plan  (FSP). 

(a)  *  *  * 


(10)  Security  measures  for  access 
control,  including  the  facility’s  TWIG 
program  and  designated  public  access 
areas; 

***** 

PART  106— MARINE  SECURITY: 

OUTER  CONTINENTAL  SHELF  (OCS) 
FACILITIES 

■  31.  The  authority  citation  for  part  106 
continues  to  read  as  follows: 

Authority:  33  U.S.G.  1226,  1231;  46  U.S.C. 
Chapter  701;  .50  U.S.C.  191;  33  C.FR  1.05-1, 
6.04-11,  6.14,  6.16,  and  6.19;  Department  of 
Homeland  .Security  Delegation  No.  0170.1. 

§106.110  [Amended] 

■  32.  In  §  106.110,  remove  paragraphs 

(d)  and  (e). 

§106.200  [Amended] 

■  33.  Amend  §  106.200  as  follows: 

■  a.  In  paragraph  (b)(6)  introductory 
text,  remove  the  word  “part”,  and  add, 
in  its  place,  the  word  “subchapter”:  and 

■  b.  In  paragraph  (b)(12),  remove  the 
words  “§  106.260(c)  of  this  part”,  and 
add,  in  their  place,  the  words  “§  101.535 
of  this  subchapter”. 

■  34.  Add  §  106.258  to  read  as  follows: 

§  1 06.258  Risk  Group  classifications  for 
OCS  facilities. 

For  purposes  of  the  Transportation 
Worker  Identification  Credential 
requirements  of  this  subchapter,  all 
Outer  Gontinental  Shelf  facilities  subject 
to  this  part  are  classified  in  Risk  Group 
B. 

■  35.  Amend  §  106.260  as  follows: 

■  a.  Remove  paragraphs  (c)  and  (d); 

■  b.  Redesignate  paragrajihs  (e)  througb 
(b)  as  paragraphs  (c)  tbrougb  (0, 
respectively: 

■  c.  Revi.se  newly  redesignated 
paragraph  (d)(1); 

■  d.  In  newly  redesignated  paragrajih 

(e) (3),  remove  the  word  “or”; 

■  e.  In  newly  redesignated  paragraph 

(e) (4),  following  the  words  “providing 
boat  patrols”,  remove  tbe  .symbol  “.” 
and  add.  in  its  place,  the  word  “;  or”; 

■  f.  Add  paragraph  (e)(5): 

■  g.  In  newly  redesignated  paragraph 

(f) (7),  remove  the  word  “or”; 

■  h.  In  newly  redesignated  paragraph 

(f)(8),  following  the  words  “search  of  the 
OC.S  facility”,  remove  the  symbol 

and  add,  in  its  place,  the  word  or”; 
and 

■  i.  Add  paragraph  (0(9)- 

The  revisions  and  additions  read  as 
follows: 

§  1 06.260  Security  measures  for  access 
control. 

***** 

(d)  *  *  * 

(1)  Implement  TWIG  as  set  out  in 
§  101.525  of  this  subchapter  in 


-'i 
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accordance  with  the  OCS  facility’s 
assigned  Risk  Group,  as  set  out  in 
§  106.258  of  this  part. 
***** 

(e)*  *  * 

(5)  Implementing  additional  TWIG 
requirements,  as  required  by  §  106.258 
of  this  part  and  §  101.525  of  this 
subchapter. 

***** 

(fl*  *  * 


(9)  Implementing  additional  TWIG 
requirements,  as  required  by  §  106.258 
of  this  part  and  §  101.525  of  this 
subchapter. 

§106.262  [Amended] 

■  36.  In  §  106.262(a),  remove  the  last 
sentence. 

■  37.  Amend  §  106.405  as  follows: 

■  a.  Revise  paragraph  (a)(10);  and 

■  b.  In  paragraph  (b),  remove  the  last 
’sentence. 

The  revisions  read  as  follows: 


§  106.405  Format  of  the  Facility  Security 
Plan  (FSP). 

(a)  *  *  ‘ 

(10)  Security  measures  for  access 
control,  including  the  OCS  facility’s 
TWIG  program; 
***.** 

Dated:  March  13,  2013. 

Admiral  Robert ).  Papp  )r.. 

Commandant,  U.S.  Coast  Guard. 

(FR  Doc.  2013-06182  Filed  3-21-13;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  49 

[EPA-R08-OAR-201 2-0479;  FRL-9789-3] 

Approval  and  Promulgation  of  Federal 
Implementation  Plan  for  Oil  and 
Natural  Gas  Weil  Production  Facilities; 
Fort  Berthoid  Indian  Reservation 
(Mandan,  Hidatsa,  and  Ankara  Nation), 
North  Dakota 

agency:  Environmental  I’rotoclion 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  EPA  is  taking  final  action 
to  promulgate  a  Reservation-spec:ific 
Federal  Implementation  Plan  in  order  to 
regulate  emi.ssions  from  oil  and  natural 
gas  production  facilities  located  on  the 
Fort  Berthoid  Indian  Reservation  in 
North  Dakota.  The  Federal 
Implementation  Plan  includes  basic  air 
(juality  regulations  for  the  protection  of 
communities  in  and  adjacent  to  the  Fort 
Berthoid  Indian  Re.servation.  The 
Federal  Implementation  Plan  recpiires 
owners  and  operators  of  oil  and  natural 
gas  production  facilities  to  reduc;e 
emissions  of  volatile  organic 
compounds  emanating  from  well 
completions,  recompletions,  and 
production  and  storage  operations.  This 
Federal  Implementation  Plan  will  be 
implemented  by  the  EPA,  or  a  delegated 
tribal  authority,  until  replaced  by  a 
Tribal  Implementation  Plan.  The  EPA 
proposed  a  Reservation-sf)ecific  Federal 
implementation  Plan  concurrently  with 
an  interim  final  rule  on  August  15, 

2012.  This  final  Federal  Implementation 
Plan  replaces  the  interim  final  rule  in  all 
intents  and  purposes  on  the  effective 
date  of  the  final  rule.  The  EPA  is  taking 
this  action  pursuant  to  the  Clean  Air  Act 
(CAA). 

OATES:  This  final  rule  is  effective  on 
April  22,  2013. 

ADDRESSES:  The  EPA  has  established  a 
docket  for  this  action  under  Docket  ID 
No.  EPA-R08-OAR-201 2-0479.  All 
documents  in  the  docket  are  listed  on 
the  \i^^'w.^egulations.gov  Web  site. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
i.e.,  CBI  or  other  information  whose 
disclosure  is  re.stricted  by  statute, 
(Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  through 
www.rngiilations.gov,  or  in  hard  copy  at 
the  Air  Program,  Environmental 
Protection  Agency  (EPA),  Region  8, 


1595  Wynkoop  Street,  Denver,  Colorado 
80202-1 129.  The  EPA  requests  that  if  at 
all  possible,  you  contact  the  individual 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  to  view  the  hard  copy 
of  the  docket.  You  may  view  the  hard 
copy  of  the  docket  Monday  through 
Friciay,  8  a.m.  to  4  p.m.,  excluding 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deirdre  Rothery,  U..S.  Environmental 
Protection  Agency.  Region  8,  Air 
Program,  Mail  (Y)de  8P-AR,  1595 
Wynkoop  Street,  Denver,  C'olorado 
80202-1129,  (303)  312-6431, 
rotherY.dHirdni@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we”,  “us”, 
and  “our”  refer  to  the  EPA. 

Definitions 

For  the  purj)nse  of  this  docuiiient.  we  are 
giving  meaning  to  certain  words  or  initials  as 
follows; 

i.  The  initials  APA  mean  or  refer  to  the 

Administrative  I’rocetlure  Act. 

ii.  The  words  or  initials  Act  or  CAA  mean  or 

refer  to  the  (3ean  Air  Ai:t.  unless  the 
context  indicates  otherwise. 

iii.  The  initials  PTl.^  mean  or  refer  to  British 

Thermal  Unit. 

iv.  The  initials  CAFOs  mean  or  refer  to 

Consent  Agreement  Final  Orders. 

V.  The  initials  CDPHF  mean  or  reftsr  to 

(a)lorado  Department  of  Public  Health 
aiul  Fhivironinent  Air  I’ollution  Control 
Division. 

vi.  The  initials  CO  mean  or  refer  to  carbon 

monoxide. 

vii.  The  words  FPA,  ive.  us  or  our  mean  or 
refer  to  the  United  States  laivironmental 
I’rotection  Agency. 

viii.  The  words  Reservation  or  the  initials 
FBin  mean  or  refer  to  the  Fort  Berthoid 
Indian  Reservation. 

ix.  The  initials  FIP  mean  or  refer  to  Federal 

Implementation  Plan. 

X.  The  initials  COR  mean  or  reftn  to  gas-to- 
oil  ratio. 

xi.  The  initials  LACT  mean  or  refer  to  lease 

automatic  custody  transfer. 

xii.  The  initials  MDEQ  mean  or  refer  to 
Montana  Department  of  Environmental 
Quality. 

xiii.  The  initials  NAAQS  mean  or  refer  to  the 
National  Ambient  Air  Quality  Standards. 

xiv.  The  initials  NAICS  mean  or  refer  to  the 
North  American  Industry  (',lassific:ation 
System . 

XV.  The  initials  NDDnH  mean  or  refer  to  the 
North  Dakota  Department  of  Health. 

xvi.  The  initials  NDIC  mean  or  refer  to  the 
North  Dakota  Industrial  (Commission. 

xvii.  The  initials  NESHAP  mean  or  refer  to 
National  Emission  .Standards  for 
Hazardous  Air  Pollutants. 

xviii.  The  initials  NMEl)  mean  or  refer  to 
New  Mexico  Environment  Department 
Air  Quality  Bureau, 
xix.  The  initials  NOx  mean  or  refer  to 
nitrogen  oxides. 

XX.  The  initials  NO2  mean  or  refer  to  nitrogen 
dioxide. 


xxi.  The  initials  NSPS  mean  or  refer  to  New 
Source  Performance  .Standards. 

xxii.  The  initials  NSR  mean  or  refer  to  new 
source  review. 

xxiii.  The  initials  ODEQ  mean  or  refer  to 

Oklahoma  Department  of  Environmental 
Quality  Air  Quality  Division, 
xxiv.  The  initials  PM  mean  nr  refer  to 
particulate  matter. 

XXV.  The  initials  PSD  mean  or  refer  to 

prevention  of  significant  deterioration, 
xxvi.  The  initials  PTE  miian  or  refer  to 
potential  to  ehiit. 

xxvii.  The  initials  RCT  mean  or  refer  to 

Railroad  (Jommission  of  Texas,  Oil  and 
Gas  Division. 

xxviii.  The  initials  SCADA  mean  or  refer  to 
Supervisory  Control  and  Data 
Acquisition. 

xxix.  The  initials  SIP  mean  or  refer  to  .State 
Implementation  Plan. 

XXX.  The  initials  SO2  mean  or  nder  to  sulfur 
dioxide. 

xxxi.  The  initials  TAR  mean  or  refer  to  Tribal 
Authority  Rule. 

xxxii.  The  initials  TA.S’  mean  or  refer  to 
treatment  as  state. 

xxxiii.  The  initials  T/P  mean  or  refer  to  Tribal 
Implementation  Plan, 
xxxiv.  The  initials  UDEQ  mean  or  refer  to 
Utah  Department  of  Environmental 
Quality. 

XXXV.  The  initials  ITX,’  mean  or  refer  to 
volatile  organic  compound(s). 
xxxvi.  The  initials  !''/?(/ mean  or  refer  to 
vapor  recovery  unit. 

xxxvii.  The  initials  WDEQ  mean  or  refer  to 
Wyoming  Department  of  Environnnmtal 
Quality  Air  Quality  Division. 
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I.  Background 

On  August  1 , 2012,  we  signed  a 
proposed  rulemaking  to  establish  a 
Federal  Implementation  Plan  (FIP)  for 
oil  and  natural  gas  production  facilities 
located  on  the  Fort  Berthold  Indian 
Reservation  (FBIR).  We  also  signed  an 
interim  final  rule  concurrent  with  the 
proposed  action  because  we  found  good 
cause  under  Section  55.3(b)(B)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
551  et  saq.  that  notice-and-comment  are 
impracticable,  unnecessary  or  contrary 
to  the  public  interest  in  this  instance. 

The  propo,sal  and  concurrent  interim 
final  rule  were  published  in  the  Federal 
Register  on  August  15,  2012  (77  FR 
48878),  and  residents  of  the  FBIR,  as 
well  as  industry  representatives  and 
environmental  groups  commented  on 
the  proposed  rule.  During  the  60-day 
comment  period  that  end(jd  on  October 
15,  2012,  we  al.so  held  a  public  hearing 
in  New  Town,  North  Dakota  on 
September  12,  2012.  We  received  seven 
written  comments  during  the  comment 
period  and  12  people  provided  oral 
te.stimony  at  the  public  hearing.  This 
Federal  Register  action  announces  our 
final  action  on  the  proposed  regulations. 

In  promulgating  this  rule,  the  EPA  is 
exercising  its  discretionary  authority 
under  Sections  301(a)  and  301(d)(4)  of 
the  Clean  Air  Act  (CAA)  to  promulgate 
regulations  as  necessary  to  protect  tribal 
air  resources.  Promulgating  this  final 
rule  addresses  an  important  initial  step 
to  fill  a  regulatory  gap  between  state  and 
federal  requirements  with  regard  to 
controlling  volatile  organic  compound 
(VOC)  emissions  from  oil  and  natural 
gas  operations  on  the  FBIR.  There  is  no 
other  federal  rule,  including  the  recently 
finalized  New  Source  Performance 
Standards  (NSPS)  and  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  the  Oil  and 
Natural  Gas  Sector  (NSPS  OOOO  and 
NESHAP  HH),’  that  establishes 
regulations  for  the  particular  oil  and 
natural  gas  production  operations  that 
exist  on  the  FBIR.  This  is  in  contrast  to 
oil  and  natural  gas  operations  off  the 
Reservation,  which  are  governed  by  the 
North  Dakota  Department  of  Health 
(NDDoH)  regulations  and  North  Dakota 
Industrial  Commission  (NDIC) 
regulations  within  the  State  of  North 
Dakota’s  jurisdiction.  The  NDDoH 
requirements  were  developed  with  an 
understanding  of  the  high  VOC 


'  "Oil  and  Natural  Gas  Sector;  New  Source 
Performance  Standards  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants  Review. 
Final  Rule”  Federal  Register  77:\h9  (Ifi  August 
2012)  p.  49490.  The  regulations  can  Ire  accessed  at 
http://www.epa.gov/airqualHy/oUandgas/ 
actions.html  and  are  included  in  the  docket  for  this 
rule. 


emissions  and  infrastructure  constraints 
that  exist  in  the  region.  Consistent  with 
the  regulatory  structure  that  exists  off 
the  FBIR,  and  NSPS  OOOO,  this  rule 
has  requirements  for  VOC  emissions 
control  and  reductions,  monitoring, 
recordkeeping,  and  reporting.  This  rule 
also  e.stablishes  requirements  that  are 
clear  and  legally  and  practicably 
enforceable. 

We  developed  this  rule  in 
consultation  with  the  Three  Affiliated 
Tribes  of  the  Mandan,  Hidatsa,  and 
Arikara  Nation.  As  part  of  this 
consultation,  we  evaluated  the  oil  and 
natural  gas  activities  and  sources  of 
VOC  emissions  that  could  impact  air 
re.sources  on  the  Reservation  and  the 
differences  in  the  VOC  emission 
reduction  requirements  for  tho.se 
facilities  operating  on  the  FBIR 
compared  to  those  facilities  operating  in 
NDDoH  jurisdiction.  The  final  rule  we 
are  promulgating  today  establishes 
regulations  for  oil  and  natural  gas 
production  and  storage  operations 
specific  to  the  FBIR  and  applies  to  all 
lands  on  the  FBIR,  which  is  defined  by 
the  Act  of  March  3,  1891  (26  Statute 
1032)  and  which  includes  all  lands 
added  to  the  Reservation  by  Executive 
Order  of  June  1 7,  1 982. 

We  drafted  the  requirements  that  are 
consistent  to  the  greatest  extent 
practicable  with  the  most  relevant 
aspects  of  neighboring  state  and  local 
rules  concerning  the  air  pollutant 
emitting  activities  on  the  FBIR.  We  do 
not  intend,  nor  do  we  expect,  this 
regulation  to  impose  significantly 
different  regulatory  burdens  upon 
industry  or  the  residents  of  the  FBIR 
than  those  imposed  by  the  rules  of  state 
and  local  air  agencies  in  the 
surrounding  areas.  We  evaluated  the 
regulations  imposed  by  other  oil  and 
natural  gas  producing  state 
jurisdictions,  NDDoH,  NDIC,  and  NSPS 
OOOO.  Included  in  the  docket  for  this 
rule  are  copies  of  the  regulations  and 
guidance  that  we  considered  in  this 
process,  as  well  as  a  technical  support 
document  ^  (TSD)  explaining  the 
requirements. 

We  requested  comments  on  all 
aspects  of  our  proposed  action  and 
provided  a  60-day  comment  period. 
During  the  comment  period,  we 
received  comments  on  our  proposed 
rule  that  supported  our  proposed  action 
and  that  were  critical  of  our  proposed 
action.  After  evaluating  all  the 
comments  that  were  received,  we  are 
taking  final  action  to  respond  to  the 


’The  Tev.hriical  Support  Document  includes  a 
more  detailed  explanation  of  the  development  of 
this  Ftp.  If  can  be  found  in  the  docket  for  this  nile. 
Docket  ID;  EPA-R08-OAR-201 2-0479.  which  can 
be  ac(;es.sed  at;  http://www.regulations.gov. 


comments  we  have  received,  explain  the 
basis  for  our  action,  and  promulgate  the 
final  rule.  In  this  final  rule,  also  referred 
to  as  the  Federal  Implementation  Plan 
for  Oil  and  Natural  Gas  Well  Production 
Facilities;  Fort  Berthold  Indian 
Reservation  (Mandan,  Hidat.sa,  and 
Arikara  Nation),  North  Dakota,  we  are 
making  certain  revisions  based  on  the 
information  provided  by  commenters 
and  regulated  entities.  This  preamble  to 
the  final  rule  responds  to  the  issues 
raised  by  commenters  and  describes  the 
final  aile  and  significant  changes  from 
the  proposed  rule. 

II.  Basis  for  Final  Action 

This  Federal  Register  action 
announces  the  EPA’s  final  action  on  the 
proposed  regulations  of  August  15, 

2012.  In  promulgating  this  rule,  the  EPA 
is  exercising  its  discretionary  authority 
under  Sections  301(a)  and  36l(d)(4)  of 
the  CAA  to  promulgate  such 
implementation  plan  provisions  as  are 
necessary  or  appropriate  to  protect  air 
quality  wjthin  the  FBIR,  specifically 
identified  in  40  CP’R  part  49,  subpart 
K — Implementation  Plans  for  Tribes — 
Region  VIII.  After  evaluating  air  quality 
issues  for  the  FBIR,  the  EPA  was 
concerned  that  there  was  a  gap  in  air 
quality  requirements  for  oil  and  natural 
•  gas  production  facilities  on  the  FBIR 
under  the  CAA  and  its  implementing 
regulations. 

Our  proposed  rule  in  Augu.st  2012 
was  generally  based  upon  the  aspects  of 
neighboring  NDIC  and  NDDoH 
regulations  mo.st  relevant  to  the  oil  and 
natural  gas  production  VOC-emitting 
activities  occurring  on  the  FBIR.  We 
'  acknowledged  that  there  were  some 
differences  between  the  requirements  in 
the  proposed  rule  and  tho.se  in  the  NDIC 
and  NDDoH  regulations,  most  notably 
additional  monitoring  requirements. 
These  differences  were  necessarj'  to 
meet  the  standards  for  promulgating 
FIPs.  Included  in  the  docket  for  the 
proposed  rulemaking  were  copies  of  all 
of  the  state  rules  that  the  EPA 
considered  in  this  process,  as  well  as  a 
TSD  comparing  the  proposed 
regulations  with  the  state  regulations 
and  a  de.scription  of  why  the  EPA 
believed  the  proposed  rule  was 
appropriate. 

During  the  public  comment  period,  a 
number  of  FBIR  residents,  industry 
representatives  and  the  regulated 
entities,  environmental  and  resident 
advocate  organizations,  and  tribal 
government  agencies  submitted 
comments  on  the  rule  proposed  by  the 
EPA  and  offered  suggestions  for 
improving  the  proposed  rule.  We  have 
fully  considered  all  substantive  public 
comments  on  our  proposal  and  have 
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concluded  that  certain  changes  are 
warranted.  Those  changes  are  discussed 
in  Section  V  of  this  notice.  However,  the 
EFA  does  not  intend,  nor  does  it  expect, 
the.se  regulations  to  impose  significantly 
different  regulatory  burdens  upon 
industry  or  the  residents  within  the 
FBIR  than  those  imposed  by  tlui  ruhis  of 
the  NDIC  and  NDDoH  in  the 
surrounding  areas. 

III.  Final  Action 

In  this  action,  we  are  promulgating  a 
Reservation-specific  FIP  to  establish 
enforceable  control  requirements  for 
niducing  VOG  emissions  from  oil  and 
natural  gas  production  activities  on  the 
FBIR  in  North  Dakota.  This  final  rule 
replaces  the  interim  final  rule 
promulgated  on  August  15,  2012  (77  FR 
48878)  in  all  intents  and  purposes  on 
the  effective  date  of  the  final  rule. 

IV.  Major  Issues  Raised  by  Commenters 
and  ERA’S  Response 

A.  Purpose  and  Scope  of  FIP 

Comment:  Multiple  commenters 
described  the  ways  in  which  the 
existing  oil  and  natural  gas  development 
had  negatively  affected  their 
communiti<!s.  For  example,  commenters 
described  black  smoke,  visible  soot,  and 
strong  gas  odors.  Other  commenters 
expressed  support  of  the  EFA’s  decision 
to  cover  existing  wells  in  the  FIP. 

Response:  We  acknowledge  the 
concerns  expressed  by  the  commenters 
related  to  oil  and  natural  gas  production 
activities  on  the  F’BIR.  The  purpose  of 
this  FIP,  in  pari,  is  to  address  the 
potential  impacts  of  VOG  emissions 
caused  by  the  oil  anil  natural  gas 
production  occurring  in  the  region.  By 
requiring  process  iHjuipment  at  oil  and 
natural  gas  production  facilities  to  be 
operated  with  specific  air  emission 
controls,  under  specific  operating 
conditions  and  following  specific 
procedures,  this  F'lP  will  help  address 
these  concerns.  We  are  requiring  that 
operations  at  the,se  facilities  be 
monitored  and  records  be  kept  such  that 
any  improper  process  or  emission 
control  equipment  operated  by  tbe 
owner  or  operator  at  a  facility  can  be 
identified  and  remedied  by  the  EPA 
through  enforcement  of  this  F'lP.  The 
public  can  report  possible  harmful 
environmental  activity  on  the  EPA’s 
Web  site  at  http://www.epa.gov/tips/. 

We  acknowledge  the  commenters 
support  of  the  FIP  to  cover  existing 
wells.  As  di.scus.sed  in  the  TSD,  one  goal 
of  this  FIP  was  to  provide  an  avenue  of 
compliance  with  the  CAA  for  those 
companies  subject  to  CAFO  agreements. 
Our  primary  goal,  as  always  is  with 
regard  to  regulations  developed  under 


the  CAA,  was  to  ensure  increased 
protection  to  the  public  health  and  the 
environment.  This  FIP  provides  these 
benefits  through  promulgation  of 
enfort:eable  requirements  to  limit  VOG 
emissions  from  facilities  that 
constructed  prior  to  the  effective  date  of 
the  interim  final  F’lP. 

Comment:  One  commenter  stated  that 
the  EPA  needs  to  control  air  quality 
becau.se  hydraulic  fracturing 
(“fracking”)  is  under-regulated. 

Response:  The.  majority  of  oil  and 
natural  gas  wells  drilled  today  are 
hydraulically  fractured.  Hydraulic 
fracturing  occurs  when  wells  are  being 
completed  and  recompleted.  NSPS 
OOC3o  ensures  that  VOC  emissions  are 
controlled  from  the  completion  and 
recompletion  of  natural  gas  wells. 
Additionally,  this  FIP  requires  that 
owners  and  operators  of  oil  and  natural 
gas  production  facilities  on  the  FBIR 
reduce  by  at  least  90%  the  VOC 
emissions  from  casinghead  natural  gas 
during  the  completion  or  recompletion 
of  any  oil  and  natural  gas  well. 

Together,  the.se  recent  regulatory  actions 
will  provide  significant  ftontrol  of 
emissions  from  hydraulic  frat:turing 
activities. 

Comment:  .Several  commenters  stated 
that  the  EPA  should  .set  methane 
standards  in  the  final  F'lP  noting  that 
methane  is  a  greenhou.se  gas  (GHG)  w  ith 
a  high  carbon  dioxide  (COi)  equivalent, 
and  that  leaked  methane  therefore 
negatively  influences  climate  change. 
These  same  commenters  also  stated  that 
the  EPA  already  requires  control 
technologies  that  could  facilitate 
emissions  standards  for  methane  and 
■  that  tribes  have  particular  interest  in 
mitigating  climate  change  because  they 
are  disproportionately  impacted  by  it.* 
The  commenters  also  stated  that  leaked 
methane  decreases  a  potentially 
significant  revenue  stream  for 
producers.  Another  commenter  stated 
that  flaring  creates  significant  CO2 
pollution,  which  contributes  to  climate 
change. 

Response:  We  had  a  very  specific 
purpose  for  developing  this  FIP,  which 
was  to  regulate  VOC  emissions  from  oil 
and  natural  gas  production  operations 
on  the  F'BIR  w'hich  represented  the 
largest  source  of  air  quality  concerns  at 
this  time.  While  this  rule  does  not 
directly  regulate  other  pollutants  subject 
to  regulation  under  the  CAA,  such  as 
the  GHGs  methane  and  CO2.  it  does 
result  in  significant  reductions  of  GHGs 
because  of  the  substantial  methane 


'  Commi;iiler  cites  ‘EPA  Tribal  .Science  tiouncil, 
Tribal  .Science  Priority"  at  1  ()une  2011).  A  copvof 
the  document  is  included  in  the  docket  for  this  rule 
l)ot;ket  lU;  EPA-R0»-()AR-2012-()47‘J,  which  can 
Im:  ar:cessed  at:  httpj/www.n'^ulations.^ov. 


reduction  as  a  corbenefit  of  the  required 
VOC  control. 

Comment:  Other  commenters 
expressed  concern  about  the  dust  now 
prevalent  in  the  area.  The  commenters 
stated  that  excessive  dust  was  often  seen 
in  the  air  as  well  as  on  trees  and  grass. 
Some  commenters  insisted  that  oil  and 
trucking  companies  should  participate 
in  control  of  dust  in  the  area.  One 
commenter  stated  that  visible  emissions 
have  not  been  responded  to  by  the  EPA 
or  the  Three  Affiliated  Tribes  of  the 
Mandan,  Hidatsa,  and  Arikara  Nation. 

Response:  This  F’lP  is  focused  on 
emissions  of  VOCs,  and  regulating 
fugitive  du.st  resulting  from  oil  and 
natural  gas  production  activities  on  the 
FBIR  was  not  within  the  .scope  of  the 
rulemaking.  If  the  EPA  determines  it  is 
necessary  to  regulate  other  pollutants, 
we  will  address  those  at  that  time. 
Generally,  dust  from  road  traffic  is  a 
local  issue  and  the  public  should 
contact  the  local  environmental  or 
health  agency  with  these  concerns.  The 
public  can  report  possible  harmful 
environmental  activity  on  the  EPA's 
Web  site  at  http:/ /www.epa.gov/tips/ . 

Comment:  .Several  commenters  noted 
a  significant  increase  in  truck  traffic 
since  oil  and  natural  gas  production  on 
the  F’BIR  had  begun.  One  commenter 
noted  that  the  incidence  of  traffic 
accidents,  often  fatal,  has  significantly 
increased  on  the  F’BIR  since  production 
has  begun. 

Response:  Traffic  in  North  Dakota  and 
on  the  F’BIR  is  regulated  by  the  'I’hree 
Affiliated  Tribes  of  the  Mandan, 

Hidatsa,  and  Arikara  Nation  or  the 
United  States  Department  of 
Transportation,  and  not  by  the  EPA  and 
thus  is  not  within  the  EPA’s  authority 
to  address. 

Comment:  One  Commenter  discussed 
being  bothered  by  noticeable  diesel 
emissions  from  the  increa.sed  truck 
traffic.  Another  commenter  noted  that 
an  oil  rig  w'as  polluting  in  close 
proximity  to  a  .school. 

Response:  This  FIP  does  not  regulate 
the  exhaust  emissions  from  the  trucks  or 
oil  rigs.  These  sources  of  emissions  meet 
the  definition  of  on-road  and  non-road 
motor  vehicles  (mobile  sources)  under 
the  CAA  and  are  subject  to  regulations 
under  those  provisions.  This  FIP  only 
regulates  stationary  oil  and  natural  gas 
production  sources.  A  stationary  .source 
is  defined  in  the  CAA  (42  U.S.C. 

7602(z))  to  mean  “generally  any  source 
of  an  air  pollutant.”  The  definition 
specifically  excludes  those  emissions 
resulting  directly  from  an  internal 
combustion  engine  for  transportation 
purposes  or  from  a  nonroad  engine  or 
nonroad  vehicle  as  defined  in  42  U.S.C. 
7550.  This  rule  however  does  not 
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exempt  the  owners  and  operators  from 
any  other  requirements  under  the  CAA 
to  minimize  pollutants  and  control 
emissions  from  these  sources. 

Comment:  Some  commcnters  stated 
that  oil  and  natural  gas  development 
had  also  negatively  impacted  water 
quality.  One  commenter  stated  that  the 
w'ator  at  her  hou.se  is  undrinkable  and 
is  often  too  poor  to  be  used  for  other 
common  functions  like  laundry.  Some 
commenters  stated  that  they  had 
witnessed  trucks  dumping  w’aste  from 
oil  and  natural  gas  production  in 
unauthorized  locations,  including  the 
ground  near  Skunk  Bay. 

Response:  We  acknowledge  the 
concerns  oxpres.sed  by  the  commenters 
in  regard  to  the  effect  that  oil  and 
natural  gas  production  activities  may 
have  on  water  quality.  Our  authority  to 
i.ssue  this  rule,  however,  falls  under  the 
CAA.  Water  pollution  on  the  FBIR  is 
addressed  through  .separate  regulations 
established  under  the  Clean  Water  Act 
((’,WA).  Additional  information  about 
the  CWA  can  be  found  at  http:// 
www.epa.gov/regulntions/laws/ 
cwa.html.  In  addition,  the  public  can 
report  possible  harmful  environmental 
activity  on  the  EPA’s  Web  site  at  http:// 
waviv.  epa  .go  v/ti  ps/. 

Comment:  One  commenter 
recommended  that  the  El’A  explore 
voluntary  partnerships  with  FBIR 
producers  in  order  to  deploy  best 
practices  for  gas  capture  and  u.se. 
Commenter  stated  that  this  may  allow 
FBIR  producers  to  demonstrate  the 
feasibility  and  benefits  of 
comprehensive  gas  capture  at  co¬ 
producing  sites,  and  in  doing  so 
encourage  the.se  practices  for  other 
producers  in  the  Bakken  and  elsewhere. 

Response:  We  appreciate  the 
commenter’s  suggestion:  however,  such 
a  partnership  is  outside  of  the  scope  of 
this  FIP  and  40  CFR  part  49.  The 
comment  is  more  appropriately 
addressed  through  the  EPA's  voluntary 
programs,  such  as  the  Natural  GasSTAR 
I’rograrn."’  'I'herefore  we  have  forvynrded 
this  comment  on  to  the  Natural 
GasST.A,R  F^rogram  for  their 
consideration. 

B.  IjOgal  Basis  and  Authority 

Comment:  Some  commenters 
disagreed  with  our  a.ssertion  that  the 
rule  is  needed  and  justified  to  mitigate 
hazards  to  the  public  health  and  the 
environment,  stating  that  actual 
emissions  are  much  lower  than 
potential  emissions,  and  are  low  enough 
to  present  no  hazard  to  public  health  or 

^  Information  on  the  EPA'.s  Natural  Ca.s  .STAR 
Program  is  available  online  at:  bttp://wM~iv.ef>n.gov/ 
gasslar/.  Acces.sed  Novemb(?r  15,  2012. 


the  environment.  The  commenters 
further  stated  that  rather  than  the 
protection  of  the  public  health  and 
environment,  the  purpose  of  this  FIP  is 
to  .solve  the  “legal  and  hypothetical 
problem”  of  ensuring  potential 
emissions  do  not  exceed  regulatory 
applicability  thre.sholds,  such  as  the 
PSD  thresholds.  The  commenters  .stated 
that  the  EPA  proposed  the  FIP  not  to 
improve  already  good  air  quality^  or  to 
satisfy  CAA  requirements,  but  because 
many  FBIR  operators  need 
preconstruction  permits  and  the  EPA 
lacks  adequate  time  or  re.sources  to  issue 
those  permits  by  the  time  the  Consent 
Agreement  and  Final  Orders  (CAFOs)*'’ 
governing  the  .sources  expire. 

Several  commenters  support  the 
proposed  P’lP  and  also  agree  that  we 
have  just  cau.se  to  mitigate  hazards  to 
the  public  health  and  the  environment 
and  w'ith  our  assertion  and  that  w'e  are 
acting  in  accordance  with  our  trust 
responsibilities  to  protect  the  public 
health  and  enviroriment  in  Indian 
country. 

/fe.spo/7.se:  The  purpose  of  this  f’lP  is 
to  address  potential  impacts  to  the 
|)uhlic  health  and  the  environment.  It 
also  solves  some  of  the  unusual 
challenges  that  owners  and  operators  on 
the  FBIR  face  with  regard  to  compliance 
with  the  permitting  requirements  of  the 
CAA.  How'ever,  our  primary  purpose  fpr 
developing  rules  to  regulate  air 
emissions  is  to  meet  the  requirements  of 
the  CAA  to  protect  the  public  health 
and  the  environment  by  providing  those 
living  on  the  Reservation  the  same  level 
of  air  quality  and  health  protection  as 
people  living  outside  the  Reservation. 
So,  while  this  FIP  solves  some  of  the 
challenges  that  the  owners  and 
operators  on  the  FBIR  face  with  regard 
to  requirements  of  the  CAA,  or  more 
specifically  the  PSD  permitting 
requirements,  the  primary  focus  is  to 
prev«mt  the  potential  degradation  of  the 
air  quality  on  the  FBIR. 

The  CAA  is  a  comprehensive  federal 
law  that  regulates  air  emissions  from 
stationary  and  mobile  sourc<;s.  Among 
other  things,  this  law"  authorizes  us  to 
establish  National  Ambient  Air  Quality 
Standards  (NAAQS)  to  protect  public 
health  and  the  environment. 
Amendments  to  the  CAA  codified  the 
PSD  preconstruction  permitting 
program  to  protect  the  public  health  and 
the  environment  from  any  actual  or 
potential  adverse  effects  which  may 
reasonably  be  anticipated  to  occur 

(’.oinmonter  refermite.*;  tbe  interim  final  rule  at 
77  FR  4H8BB 

•'The  FBIR  C.AFOs  are  included  in  tbe  docket  for 
tins  rule.  Docket  ID:  FPA-R0«-()AR-20I2-047>». 
wbicb  can  Ik;  act;e.<!.sed  at:  http:// 
www.rpgulnlions.gov. 


notwithstanding  attainment  and 
maintenance  of  the  NAAQS. 

Because  of  the  high  quantity  of  VOC 
emissions  present  in  the  oil  and  natural 
gas  operations  in  the  Bakken  formation, 
the  absence  of  infrastructure  to  capture 
excess  volatile  liquids,  and  the 
regulatory  gap  that  rendered  the  use  of 
control  technology  unenforceable  prior 
to  the  FIP,  some  sources  had  potential 
emissions  that  would  have  required 
major  source  permits.  The.se 
preconstruction  PSD  permits  are  one 
mechanism  available  to  the  EPA  to 
assure  that  emissions  increa.ses 
a.s.sociated  with  economic  development 
do  not  threaten  the  NAAQS.  Under  the 
Federal  Tribal  NSR  rule,  sources  located 
on  the  FBIR  may  also  obtain  synthetic 
minor  NSR  permits  to  limit  their 
emissions  below  major  source  levels. 
Either  of  these  options  w'ould  require 
that  the  EPA  review  and  issue  several 
hundnul  air  permits  to  emi.ssions 
limitations  similar  to  those  required  by 
this  FIP.  We  determined,  therefore,  that 
issuing  this  FIP,  and  imposing  emission 
limitations  for  these  sources  at  one  time 
was  a  more  efficient  and  streamlined 
mechanism  than  issuing  individual 
permits.  We  believe  that  this  is  the  best 
way  to  address  the  potential  harm  that 
these  previously  unregulated  V(3C 
emissions  would  create,  and  ensure  that 
we  are  not  inhibiting  the  growth  of  oil 
and  natural  gas  due  to  the  {)ermitting 
process,  which  could  put  the  Tribe  at  an 
economic  disadvantage. 

Finally,  while  actual  emissions  for 
some  sources  may  he  lowmr  than 
potential  emissions,  there  are  no 
federally  and  practicably  enforceable 
emission  control  requirements  for  the 
affected  equipment  limiting  the 
potential  to  emit.  This  ride  imposes 
emission  limitations  that  are  federally 
and  practicably  enforceable. 

Comment:  Several  commenters  stated 
that  by  proposing  to  adopt  this  FIP,  the 
EPA  is  stepping  into  the  shoes  of  tin; 
Tribes  and  acting  as  the  local  air 
pollution  control  authority.  The  F’lP 
includes  a  comprehensive  set  of  control 
measures  for  oil  and  natural  gas 
operations — imposing  requirements  on 
such  operations  merely  because  they 
exist  and  not  because  they  have  engaged 
in  an  activity  that  triggers  a  regulatory 
requirement,  such  as  building  a  new 
source  or  modifying  an  existing  source 
such  that  a  P.SD  permit  or  a  .synthetic 
minor  NSR  permit  is  needed.  In  other 
words,  the  EPA  is  adopting  what  would 
otherwise  amount  to  a  State 
Implementation  Plan  (SIP)  or  TIP  for  the 
FBIR.  The  authority  for  such  a  control 
program  necessarily  flow's  from  section 
1  l()(a),  which  specifies  the  measures 
that  a  SIP  may  include.  This  .section  of 
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the  CAA  specifies  that  a  .SIP  may 
“include  enforceable  emission 
limitations  and  other  control  mea.sures, 
means,  or  techniques  *  *  *  as  may  ha 
necessan'  or  appropriate  to  meet  the 
a|)plicable  requirements  of  this 
chapter.”  CAA  .section  110(a)(2)(A) 
(emphasis  added).  Thus,  the  FPA  may 
adopt  as  part  of  this  P’lP  only  those 
measures  that  are  needed  to  attain  or 
maintain  NAAQS  or  to  meet  other 
specified  CAA  applicable  requirements. 

Hesponse:  VVe  disagree;  the 
conimenter  is  mi.staken  that  the 
underlying  authority  for  this  KIP  is 
found  in  Section  ll()(a)  of  the  Act. 
Section  301(d)  of  the  (',AA,  42  U..S.C. 
7601(d),  directs  us  to  promulgate 
regulations  specifying  the  provisions  of 
the  Act  for  which  it  is  appropriate  to 
treat  Indian  tribes  in  the  .same  manner 
as  states.  Pursuant  to  this  statutory 
directive,  the  KPA  promulgated 
regulations  entitled,  “Indian  Tribes:  Air 
Quality  Planning  and  Management” 
(TAR)  (63  FK  72.54,  February  12.  1998). 
Our  regulations  delineate  the  (^AA 
provisions  for  which  it  is  appropriate  to 
treat  tribes  in  the  .same  manner  as  a 
.state.  See  40  CFR  49.3,  49.4.  Among 
those  provisions  for  which  we 
determined  such  treatment  was 
inappropriate  are  CAA  section  110(a)(1) 
(SIP  submittal  and  implementation 
deadlines)  and  CAA  section  110(c)(1) 
(directing  the  EPA  to  promulgate  a 
Federal  Implementation  Plan  (FIP) 
“within  2  years”  after  we  find  that  a 
state  has  failed  to  submit  a  required 
plan,  or  has  submitted  an  incomplete 
plan,  or  wdthin  2  years  after  we 
disapproved  ail  or  a  portion  of  a  plan). 
See  40  CFR  49.4(a),  (d);  63  FR  7262- 
7266,  February  12,  1998. 

The  TAR  preamble  clarified  that  by 
including  CAA  section  110(c)(1)  on  the 
§49.4  list,  “EPA  is  not  relieved  of  its 
general  obligation  under  the  CAA  to 
ensure  the  protection  of  air  quality 
throughout  the  nation,  including 
throughout  Indian  country.  In  the 
absence  of  an  express  statutory 
requirement,  EPA  may  act  to  protect  air 
quality  pursuant  to  its  “gap-filling” 
authority  under  the  Act  as  a  whole.  See, 
e.g.  CAA  section  301(a).”  (63  FR  7265, 
February  12,  1998).  The  preamble 
confirmed  that  “EPA  will  continue  to  be 
subject  to  the  basic  requirement  to  issue 
a  FIP  for  affected  tribal  areas  within 
some  reasonable  time.”  Id.  (referencing 
§49.1 1(a)  which  provides  that  the 
Agency  will  promulgate  a  FIP  to  protect 
tribal  air  quality  within  a  reasonable 
time  if  tribal  efforts  do  not  re.sult  in 


adoption  and  approval  of  tribal  plans  or 
program).^ 

The  preamble  to  the  TAR  set  forth  our 
view  articulated  in  the  proposed  rule 
that,  based  on  the  “general  purpose  and 
scope  of  the  CAA,  the  requirements  of 
which  apply  nationally,  and  on  the 
specific  language  of  .Sections  301  (a)  and 
3()l(d)(4),  Congress  intended  to  give  to 
the  Agency  broad  authority  to  protect 
tribal  air  resources.”  Id.  at  63  FR  7262. 

It  further  discussed  our  intent  tt)  “use  its 
authority  under  the  (-AA  ‘to  protect  air 
quality  throughout  Indian  country’  by 
directly  implementing  the  Act’s 
requirements  in  instances  where  tribes 
choose  not  to  develop  a  program,  fail  to 
adopt  an  adequate  program  or  fail  to 
adequately'  implement  an  air  program.” 
Id. 

The  NDDoH,  the  CAA  permitting 
authority  for  areas  of  North  Dakota 
outside  of  Indian  country,  including 
outside  of  the  FBIR.  has  promulgated 
rules  to  control  emissions  from  oil  and 
natural  gas  production  facilities.  Since 
there  is  not  currently  an  approved  TIP 
■specifically  covering  the  reduction  of 
VOC;  emissions  related  to  natural  gas 
emissions  from  oil  and  natural  gas 
production  facilities  on  the  FBIR,  a  lack 
of  regulation  exists  with  regard  to  such 
facilities  operating  within  the  exterior 
boundaries  of  the  Reservation.  This  I’lP 
establishes  legally  and  practicably 
enforceable  requirements  to  control  and 
reduce  VOC  emissions.  Therefore,  in 
this  rvde,  we  determined  that  it  is 
necessary  and  appropriate  to  exercise 
our  discretionary  authority  under 
sections  3()l(a)  and  301(d)(4)  of  the  CAA 
and  40  CFR  49.11(a)  to  promulgate  a  F’lP 
to  remedy  an  existing  regulatory  gap 
under  the  Act  with  respect  to  oil  and 
natural  gas  operations  on  the  FBIR. 

Comment:  One  commenter  was 
concerned  that  the  Tribe  w'ould  have 
enforcement  authority  and  be  allowed  to 
act  arbitrarily  and  capriciously  with 
regard  to  shutting  down  operations  and 
requested  that  the  requirements  of  this 
rule  be  enforced  by  the  federal 
government.  The  commenter  stated  that 
the  Three  Affiliated  Tribes  of  the 
Mandan,  Hidatsa,  and  Arikara  Nation 
should  not  be  allowed  to  enforce  the 
rule  because  its  elected  officials  have 
economic  interest  in  the  oil  and  natural 
gas  industry,  making  them  conflicted. 


’’.Section  49.11(a)  .states  that  the  Agency.  “Islhall 
promulgate  without  unreasonable  delay  .such 
federal  implementation  plan  provisions  as  are 
necessary'  or  appropriate  to  proter;t  air  quality, 
consistent  with  the  provisions  of  sections  .301(a) 
and  .'i01(d)(4).  if  a  tribe  does  not  submit  a  tribal 
implementation  plan  meeting  the  completeness 
criteria  of  40  CFR  part  51,  Appendix  V,  or  does  not 
receive  EPA  approval  of  a  submitted  tribal 
implementation  plan."  40  CFR  49.11(a). 


Response:  At  this  time,  EPA  has  not 
delegated  to  the  Three  Affiliated  Tribes 
of  the  Mandan,  Hidatsa,  and  Arikara 
Nation  the  authority  under  these 
regulatory  provisions  to  enforce  the 
provisions  of  this  FIP.  The  provisions  in 
§  49.4162  of  the  Code  of  Federal 
Regulations  establish  the  steps  by  which 
the  Three  Affiliated  Tribes  of  the 
Mandan,  Hidatsa,  and  Arikara  Nation 
may  request  delegation  to  assist  us  with 
the  administration  of  this  rule.  As 
described  in  the  regulatory  provisions 
and  the  preamble  to  the  proposed  rule, 
any  such  delegation  will  be 
accomplished  through  a  delegation  of 
authority  agreement  between  tlie  EPA 
Region  8  Administrator  and  the  Throe 
Affiliated  Tribes  of  the  Mandan, 

Hidat.sa,  and  Arikara  Nation.  In  the 
event  such  an  agreement  is  reached,  the 
rule  would  continue  to  operate  under 
federal  authority  throughout  the  FBIR, 
and  the  Three  Affiliated  Tribes  of  the 
Mandan,  Hidatsa,  and  Arikara  Nation 
yvould  assist  us  with  administration  of 
the  rule  to  the  extent  specified  in  the 
delegation  agreement. 

C.  Rule  Development  and 
Implementation 

Comment:  One  commenter  indicated 
that  the  .State  of  North  Dakota  was 
i.ssuing  permits  to  drill  on  the  F’BIR  and 
asserted  that  tlie  State  has  been  giving 
out  drilling  permits  “like  candy,” 
leading  to  an  overwhelming  level  of  oil 
and  natural  gas  development  and 
increase  in  pollution  on  the  FBIR.  The 
commenter  stated  that  the  Tribe  did  not 
have,  nor  did  they  develop,  necessary 
regulations  when  development  began, 
and  that  the  Tribe,  as  well  as  the  EPA, 
is  now  playing  “catch-up.” 

Response:  We  acknowledge  the 
commenter’s  concern  with  increased  oil 
and  natural  gas  development  on  the 
FBIR,  as  well  as  increa.sed  development 
under  the  State  of  North  Dakota’s 
jurisdiction  and  the  need  for 
reserv'ation-specific  regulations  to 
protect  public  health  and  the 
environment.  We  note  that  the  State  of 
North  Dakota  does  not  have  jurisdiction 
over  development  on  the  FBIR.  As 
discussed  in  the  preamble  for  the 
interim  final  rule,  we  first  became  aware 
of  the  need  to  address  VOC  emissions 
from  these  operations  in  August  of  2011. 
At  that  time,  a  significant  number  of 
entities  engaged  in  oil  and  natural  gas 
operations  on  the  FBIR  informed  us  that 
the  emissions  of  regulated  air 
pollutants,  including  VOC,  were 
significantly  larger  than  previously 
understood  and  larger  than  emissions  in 
other  areas,  due  to  the  geologic 
characteristics  and  infrastructure 
challenges  in  the  Bakken  formation.  At 
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that  time,  wo  immediately  took 
measures  to  ensure  that  V()("  emissions 
were  appropriately  controlled  by 
entering  into  CAFOs  with  the  owners/ 
operatf)rs  to  implement  VOC  controls. 

We  then  developed  and  promulgated 
this  I’lP  as  an  interim  final  rule  to 
immediately  establish  federally  and 
practicably  enforceable  emission  control 
requirements  for  the  affected 
equipment.  In  addition,  given  the 
number  of  existing  facilities  that  were 
operating  as  unregulated  sources,  we 
determined  that  existing  facilities 
should  also  be  subject  to  the  FIP.  We 
believe  the  series  of  actions  taken  to 
address  the  unregulated  sources  of  VOC 
emi.ssions  on  the  FBIR  occurred  as  .soon 
as  practicable  after  becoming  aware  of 
the  issue. 

Comment:  One  commenter  stated  that 
the  EPA  had  accelerated  development  of 
this  FIP  without  consideration  of  its 
impact  on  the  community  to  avoid 
disrupting  the  pace  of  oil  and  natural 
gas  development.  Another  commenter 
stated  that  this  FIP  is  not  strict  enough, 
citing  the  estimated  potential  long-term 
development  of  1,000  oil  and  natural 
gas  facilities  by  2029  as  discussed  in  the 
interim  final  rule  (77  FR  48887). 

Hosponse:  We  disagree  with  the 
assertion  that  the  expedited  process  for 
developing  this  FIP  did  not  take  into 
consideration  the  impacts  of  oil  and 
natural  gas  development  on  the 
t:ommunity.  The  mitigation  of  the  air 
quality  impact  of  oil  and  natural  gas 
(ievelopment  on  the  FBIR  was  a  priority 
when  developing  this  rule.  This  rule 
will  reduce  VOC  emissions  from 
existing  operations  and  limit  the 
amount  of  VOC  emissions  from 
potential  new  development.  Our  intent 
is  to  level  the  health  protections 
between  the  residents  living  on  the  FBIR 
and  the  residents  living  in  the  .State  of 
North  Dakota.  In  other  words,  the  EPA 
intends  that  the  FBIR  residents  receive 
equivalent  air  quality  protections  as 
those  residing  in  the  State.  We  acted 
quickly  in  developing  this  FIP  in  order 
to  provide  those  protections  as  soon  as 
po.ssible  and  avoid  unnecessary 
disruption  to  oil  and  natural  gas 
development.  While  the  FIP 
development  process  has  been  quick,  as 
di.scus.sed  in  this  notice  we  have 
provided  for  full  public  participation 
and  fully  responded  to  all  concerns. 

We  also  disagree  that  the  FIP  is  not 
.strict  enough.  This  FIP  establishes 
requirements  to  control  air  pollution  in 
the  form  of  VOC  emissions  from  oil  and 
natural  gas  production  and  storage 
operations  on  the  F’BIR,  comparable  to 
those  requirements  developed  by  state 
permitting  authorities.  In  addition,  this 
FIP  imposes  emission  reduction 


requirements  that  are  robust  and 
consistent  with  the  control  technology 
requirements  for  the  oil  and  natural  gas 
production  and  storage  industry  under 
N.SP.S  00(40. 

Comment:  One  commenter  stated  that 
an  environmental  impact  .statement 
(EI.S)  was  not  required  prior  to  leasing 
the  tribal  land  for  oil  and  natural  gas 
development.  The  commenter  noted 
that  a  programmatic  environmental 
assessment  (EA)  is  being  conducted,  but 
insisted  that  the  more  rigorous  EIS 
should  have  been  required.  The 
commenter  questioned  whether  it  was 
legal  for  the  EI.S  requirement  to  be 
bypas.sed,  and  stated  that  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  had 
been  “minimized.”  Therefore,  the 
commenter  asserted  that  area  residents 
were  denied  the  opportunity  to  make 
statements  regarding  the  impact  of  nil 
and  natural  gas  development  on  their 
lives.  Another  commenter  stated  that 
the  lack  of  adequate  public  notice  for 
the  EA  was  not  compliant  with  NEPA 
and  environmental  ju.stice. 

Response:  This  FIP  only  regulates  the 
VOC  air  pollutant  emissions  generated 
by  the  well  completion  and  production 
and  .storage  operations  on  the  FBIR  and 
is  not  subject  to  the  requirements  of 
NEPA  (EIS  or  EA).  A  FIP  is  an  action 
unde;r  the  CAA  and  Section  7(c)  of  the 
Energy  Supply  and  Environmental 
Coordination  Act  of  1974  (15  U.S.C. 
793(c)(1))  exempts  actions  under  the 
(]AA  from  the  requirements  of  NEPA, 
specifically  this  section  reads  “*  *  *  (c) 
Major  federal  actions  significantly 
affecting  the  quality  of  the  human 
environment  (1)  No  action  taken  under 
the  Clean  Air  Act  |42  U.S.C.  7401  et 
seq.]  shall  be  deemed  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
.seq.].”  Therefore  a  NEPA  analysis  is  not 
required  for  this  FIP. 

Leasing  of  the  mineral  rights  and 
drilling  of  the  oil  and  natural  gas  wells 
is  regulated  by  the  Bureau  of  Indian 
Affairs  (BIA)  and  the  Bureau  of  Land 
Management  (BLM).  Tho.se  federal 
agencies  are  undertaking  any  applicable 
NEPA  requirements  when  approving 
leasing  and  drilling  activities. 

Comment:  Many  commenters  asserted 
that  this  FIP  falls  short  of  its  stated 
purpo.se  becau.se  .some  facilities’ 
potential  to  emit  (PTE)  of  VOCs  or  any 
other  regulated  NSR  pollutant  may 
exceed  the  applicability  thresholds  for 
PSD  permitting  resulting  in  the  need  for 
a  synthetic  minor  NSR  permit  is.sued 
under  Federal  Tribal  N.SR  Rule  (if  P.SD 
permitting  is  to  be  avoided)  even  after 


applying  the  legally  and  practicably 
enforceable  emission  reductions 
provided  in  this  rule  (77  FR  48885). 
.Several  commenters  stated  that  the  EPA 
should  declare  in  the  final  FIP  that  all 
.sources  that  become  minor  under  the 
Federal  Tribal  NSR  rule  will  be 
considered  “true  minor”  sourt;e.s.  More 
specifically,  commenters  claim  that 
sources  treated  as  synthetic  minor 
sources  under  this  FIP  could  not  in.stall 
new  wells  for  the  foreseeable  future 
because  the  EPA  has  not  developed  an 
expeditious  process  for  i.ssuing 
synthetic  minor  N.SR  permits. 

Another  commenter  questioned  why 
owners  and  operators  working  within 
the  FBIR  would  be  allowed  to  exceed 
VOC  emission  standards.”  The 
commenter  asked  if  there  was  any  point 
in  setting  these  standards  if  permits 
could  be  obtained  to  exceed  them. 

Response:  The  owners  and  operators 
subject  to  this  FIP  are  not  allowed  to 
exceed  established  standards,  and 
nothing  in  this  FIP  is  intended  to  relieve 
the  owners  and  operators  of  the 
responsibility  to  comply  with  all  federal 
environmental  laws  and  rules.  This  rule 
does  not  replace  any  requirement  to 
obtain  permission  to  con.struct  under 
the  PSD  regulations  at  40  CFR  52.21  or 
the  Federal  Tribal  NSR  regulations  at  40 
CF’R  49.151;  therefore,  this  HP  does  not 
automatically  create  “true  minor”  status 
for  those  sources  that  become  minor 
under  the  Federal  Tribal  NSR  Rule. 
Owners  and  operators  complying  with 
this  rule  may  still  be  required  to  obtain 
precon.struction  permits  to  further 
reduce  VOC  emissions  or  the  emi.ssions 
of  other  pollutants  that  are  regulated  by 
the  PSD  and  Federal  Tribal  N.SR 
permitting  regulations  if  the  emissions 
thresholds  for  these  regulations  are 
exceeded.  Further,  this  rule  does  not 
automatically  make  .sources  synthetic 
minor  sources' for  purposes  of  the  PSD 
regulations.  A  synthetic  minor  source  is 
generally  understood  to  include  any 
source  that  would  be  major  but  for  a 
requested  enforceable  limitation.  For 
example,  a  source  can  become  a 
synthetic  minor  source  when  the  owner 
or  operator  requests  a  synthetic  minor 
NSR  permit  through  the  Federal  Tribal 
N.SR  regulations  to  avoid  major  source 
requirements  of  PSD  and  that  reque.st  is 
approved  and  the  permit  is  issued. 

This  rule  is  similar  to  NSPS  0()(X3 
promulgated  at  40  CFR  part  60. 
NE.SHAP  HH  promulgated  at  40  CFR 
part  63,  and  the  NDDoH  regulations 
specific  to  oil  •and  natural  gas 
production  operations  at  Chapters  3,3- 


"The  commenter  i.s  referring  to  the  interim  final 
rule  Section  III.E.  “Effect  on  Permitting  of 
Facilitie.s.”  (77  FR  48885). 
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15-07  and  33-15-20  of  the  North 
Dakota  Administrative  Code,  none  of 
vvliich  replace  (’AA  permitting  ‘ 
requirements.  Similar  to  the  NSPS. 
NESHAPs,  and  NDDoH,  regulations,  this 
rule  provides  legally  and  practicably 
enforceable  restrictions  for  V()(' 
emi.ssions  on  an  emission  unit  .spej;ific 
basis.  Any  reductions  reali/.cul  by 
complying  with  this  rule  can  then  be 
used  to  calculate  the  PTE  of  VOCs  when 
determining  whether  any  CAA 
permitting  may  be  required.  In  addition, 
the  rule  only  requires  controls  on  VOC 
emissions,  becxause  of  the  high  amount 
of  associated  natural  gas  in  the  crude  oil 
from  the  FBIR  and  the  absence  of 
infrastructure  to  capture  the  natural  gas 
emi.ssions.  Therefore,  any  potential 
emissions  of  VO(’,s  or  any  other  criteria 
pollutant  that  exceed  the  PSD 
permitting  thresholds  after  taking  credit 
for  the  enforceable  restrictions  in  this 
rule  would  .still  result  in  the 
requirement  to  obtain  a  PSD  {)ermil  for 
permission  to  construct.  A  synthetic 
minor  N.SR  permit  to  avoid  the  P.SD 
permitting  requirements  can  .still  be 
requested  through  the  Federal  Tribal 
NSR  regulations.  Those  facilities  with 
potential  emissions  of  VOCs  and  all 
other  criteria  pollutants  that  are  below 
the  P.SD  permitting  thresholds  and 
above  the  Federal  Tribal  NSR  permitting 
thresholds  after  complying  with  the 
retpiirements  of  this  FIP  would  be 
considered  true  minor  sources  under  the 
Federal  Tribal  N.SR  regulations. 

Finally,  regarding  the  commenter’s 
claim  that  sources  treated  as  synthetic 
minor  sources  under  this  FIP  could  not 
install  new  wells  for  the  for(;seeable 
future  because  the  EPA  has  not 
developed  an  expeditious  process  for 
is.suing  synthetic  minor  permits,  the 
EPA  has  issued  and  continues  to  issue 
synthetic  minor  permits  to  sources  on 
the  FBIR  to  those  who  reque.st  them. 

(Comment:  Several  commenters 
requested  that  the  EPA  clarify  that  a 
stationary  source  and  corresponding 
minor  NSR  permitting  requirements 
apply  to  operations  and  equipment  on  a 
well  pad  and  immediately  appurtenant 
operations.  These  commenters  also 
urged  the  EPA  to  clarify  that 
geographically  separated  “well  pads  and 
related  operations”  should  not  he 
aggregated  into  one  stationary  source 
simply  because  they  are  connected  by 
gathering  or  production  lines.  The 
commenters  asserted  that  the  EPA’s  use 
of  the  term  “integrally  connected”  (77 
FR  48885)  could  create  confusion  as  to 
w’hat  equipment  and  activities  are 
considered  part  of  a  facility.  The 
commenters  cited  Summit  Petroleum 


('.orp.  v.  EPA  **  as  an  example  of  the  EPA 
incorrectly  aggregating  multiple  wells, 
well  pads  and  related  facilities  that  were 
geogra[)hically  widespread  into  one 
single  facility  for  the  purposes  of  the 
ClAA.  The  commenters  stated  that  such 
an  approach  is  “nonsensical”  and 
inconsistent  with  the  C'AA  definition  of 
“stationary  .source.”  The  commenters 
also  requested  that  the  EPA  explain  the 
limit(;d  circumstances  in  w'hich 
aggregation  into  a  “facility”  or 
"stationary  source”  is  aj)propriate.  and 
suggested  the  following  as  those 
i:ircumstances;  When:  (1)  'I’he 
operations  share  a  single  two-digit  major 
SI(]  code;  (2)  the  operations  are  under 
common  ownership  or  control;  and  (3) 
the  operations  are  physically  contiguous 
or  physically  proximate.  The  EPA 
should  specify  that  functional 
interrelatedness  should  not  be  used  to 
determine  physical  proximity. 

/?e.s'pon.se;  This  action  affects  facilities 
operating  on  the  P'BIR  in  North  Dakota, 
and  thus  the  Hth  Circuit’s  Summit 
Petroleum  decision  cited  by  the 
commenters  does  not  apply."’  When  the 
EPA  issues  permits  to  sources  that  ar«! 
also  subject  to  this  rule,  the  ultimate 
determination  regarding  the  scope  of  the 
stationary  source  to  be  permitted  will  be 
made  by  implementing  the  .stationary 
.source  definition  contained  in  the 
federal  NSR  and  Title  V  regulations  (40 
CFR  52.21(b)(5)  and  (fi),  71.2).  Such 
determinations  are  higlily  fact  specific 
and  will  continue  to  be  made  on  a  ca.se- 
by-ca.se  l)asis,  applying  the  relevant 
regulatory  criteria  to  the  facts  of  the  oil 
and  natural  gas  production  activities 
being  permitted. 

Comment:  Several  commenters  stated 
that  the  final  FIP  should  refer  to  Bakken 
Pool  wells  located  on  the  FBIR  simply 
as  “oil  wells”  or  “Fort  Berthold  Indian 
Reservation  wells”  rather  than  using  the 
phrases  “oil  and  natural  gas  production 
wells”  or  “oil  and  natural  gas 
production  facilities.”  The  commenters 
asserted  that  using  the  characterization 
“oil  wells”  is  consistent  with  related 
EPA  rules.”  One  commenter  also  stated 


'^Summit  Petroleum  Corp.  v.  EPA.  Nos.  0904348. 
10—4572  (Sixth  Cir.  2012)  at  1.  The  document  is 
included  in  the  docket  for  this  rule.  Docket  ID: 
KrA-R08-OAR-201 2-0479,  which  can  1«?  accessed 
at:  http:/ /WWW. regulations. gov. 

’"Memo  from  .Stephen  D.  Page.  Director.  (Iffice  of 
.Air  Quality  Planning  and  Standards,  to  Regional  Air 
Division  Directors.  Regions  1-10,  Applicability  of 
the  Siiminit  Decision  to  EPA  Title  V  and  NSH 
Source  Determinations  (Dec.  21,  2012),  available  at 
http://epa.gov/nsr/rloruments/SummitDerision.pdf 
and  included  in  the  docket  for  this  rule.  Docket  II); 
EPA-R08-()AR-201 2-0479.  which  lan  lie  accessed 
at;  http://www.regulaiions.gov. 

' '  Commenter  specifically  mentions  the  “New 
.Source  Performance  Standards  for  Cnide  Oil  and 
Natural  Cas  Production.  Transmission  and 
Distribution"  (40  CiFR  part  60.  subpart  OOOO)  and 


(hat  North  Dakota  pormits  refer  to  the.se 
as  eHit  Wells.  On  the  other  hand,  two 
commenters  stated  that  they  support  the 
inclusion  of  co-producing  oil  and 
natural  gas  wells,  which  are  defined  as 
“oil  and  natural  gas  production 
facilititis”  in  this  FIP. 

Ilesponse:  'The  reference  to  the 
Bakken  Pool  production  fac.ilities  as 
oil  and  natural  gas  production  facilities 
in  this  FIP  is  consistent  with:  (1) 

NDDoH- regulations  at  33-1,5-20  which 
defines  an  oil  well  as  “any  well  capable 
of  producing  oil  or  oil  and  casinghead 
gas  from  a  common  source  of  supply”: 
and  (2)  the  NDDoH’s  Bakken  Pool 
Guidance  ’  ’  (Bakken  Pool  Guidance) 
which  refers  to  the  facilities  as  oil  and 
gas  productioji  facilities,  both  of  which 
form  the  basis  of  this  rule.  We  believe 
this  reference  adequately  describes  the 
affected  facilities  under  the  FIP  and  is 
consistent  with  NDDoH  regulations  and 
guidance. 

We  acknowledge  the  commenter’s 
as.sertions  that  the  facilities  may  be 
de.scribed  differently  in  other  EPA 
regulations.  Although  the  Bakken  Pool 
production  wells  on  the  FBIR  would  be 
considered  oil  wells  based  on  the 
discussions  in  N.SPS  OOOO  and 
Subpart  W  (76  FR  80567),  those 
discussions  do  not  adequately  reflect 
the  volume  of  natural  gas  coproduced 
from  a  Bakken  Pool  w'ell.  N.SP.S  OOOO 
and  Subpart  W  are  national  rules,  and 
therefore,  tlie  discussions  they  contain 
must  be  broad  enough  to  apply 
nationwide.  Since  this  a  reservation- 
specific  FIP,  we  believe  it  is  a{)propriate 
to  use  a  more  focu.sed  definition,  as  did 
the  State  of  North  Dakota  in  the  Bakken 
Pool  Guidance,  due  to  tlie  unique  nature 
of  the  oil  being  produced  from  the 
Bakken  Pool. 

D.  Applicability 

Comment:  Several  commenters  stated 
that  the  HP  should  establish  a 
minimum  emissions  threshold  for 
applicability,  which  exists  in  NSPS 
OOOO. 

Response:The  only  minimum 
emission  threshold  for  applicability  that 


Ihn  “GroHiihoiiSK  Gas  Reporting  Rule”  (40  CFR  part 
98,  siibpart  W). 

’’’The  Bakken  Pool  is  defined  as  a  compilation  of 
crude  oil  formations  consisting  of  Bakken,  Sanish 
and  Three  Forks  formations. 

”  flokken  Poo/  Oil  and  Gas  Production  Facilities 
Air  Pollution  Control  Permitting  &  Compliance 
Guidance,  NDDoH  Air  Quality  Division,  May  2. 
2011.  This  guidance  document  was  developed  by 
the  Bakken  VfX'  Task  Force.  The  Bakken  VOC;  Task 
Force  was  a  coflalKiration  between  the  NDDoH  and 
the  owners  and  operators  of  oil  ami  gas  operations 
producing  from  the  Bakken  Pool.  A  copy  of  the 
guidance  document  is  included  in  the  docket  for 
this  rule.  Docket  ID;  EPA-R08-f)AR-201 2-0479. 
which  can  be  accessed  at:  http:// 
www.regulations.gov. 
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exists  in  NSPS  OOOO  and  could  apply 
to  emission  units  regulated  under  this 
FIP  is  the  6  tpy  applicability  threshold 
for  storage  tanks.  While  this  FIP  does 
not  provide  the  same  applicability 
threshold  for  tanks  as  that  found  in 
NSPS  OOOO,  it  does  exempt  storage 
tanks  that  are  or  become  subject  to  the 
requirements  of  NSPS  OOOO.  See 
§49.41 64(f).  However,  several  tanks 
operating  on  the  FBIR  prior  to  the 
applicability  date  of  NSPS  OOOO  are 
not  subject  to  NSPS  OOOf).  Therefore, 
since  these  tanks  are  not  subject  to 
NSPS  OOOO  and  do  not  have  a 
minimum  emissions  threshold  for 
applicability,  we  decided  that  it  was 
appropriate  to  regulate  these  tanks  in  a 
manner  consistent  with  NDDoH 
requirements  for  tanks  at  oil  and  natural 
gas  j)roduction  facilities  outside  the 
FBIR.  Specifically,  the  Bakken  Pool 
Guidance  at  Appendix  D  and  this  FIP  at 
§  49.41  r>4(d)(2)(ii),  allow  for  a  reduced 
VOC  destruction  efficiency  and  the  use 
of  pit  flares  where  the  PTE  of  VOCs 
from  the  aggregate  of  all  produced  oil 
storage  tanks  and  produced  w'ater 
storage  tanks  interconnected  with 
produced  oil  storage  tanks  at  an  oil  and 
natural  gas  production  facility  is  less 
than,  and  rea.sonably  expected  to  remain 
below.  20  tons  in  any  consecutive  12- 
month  period.  The  commenters  failed  to 
provide  any  supporting  information  on 
appropriate  applicability  thresholds  for 
the  other  production  equipment 
regulated  under  this  FIP.  As  previously 
discussed,  w(;  believe  the  volume  of 
VOf]  emissions  from  oil  and  natural  gas 
operations  on  the  FBIR  warrants 
specially  tailored  regulation,  which  we 
have  developed  in  tins  FIP,  and  which 
NDDoH  developed  in  their  Bakken  Pool 
Guidance.  At  this  time,  we  do  not  have 
sufficient  information  to  establish 
minimum  thresholds  for  other 
production  equipment. 

Comment:  Several  commenters  stated 
that  the  EPA  .should  clarify  that  the  FIP 
statements  “Itlhe  completion  date  is 
considered  the  date  that  construction  at 
an  oil  and  natural  gas  production 
facility  has  commenced"  (77  f'R  48885), 
and  ‘it]he  recompletion  date  is 
considered  the  date  that  a  modification 
has  occurred  at  an  oil  and  natural  gas 
production  facility"  (77  FR  48885)  are 
for  the  purposes  of  determining  whether 
this  FIP  applies  to  a  particular  oil 
production  facility  and  does  not  apply 
to  other  EPA  rules  or  programs. 

Response:  We  agree  that  the  suggested 
clarification  is  neces.sary.  We  have 
added  language  to  the  applicable 
provision  (§49.41 61(b))  to  indicate  that 
the  correlation  of  the  initiation  of  well 
completion  operations  and  well 
recompletion  operations  to  the  dates 


that  construction  and  modifications 
commence  is  specific  to  this  rule.  In 
addition,  we  have  changed  the  language 
to  clarify  that  the  compliance  date  is 
upon  initiation  of  well  completion 
operations  and  well  recompletion 
operations. 

Comment:  Several  commenters 
disagree  with  the  EPA’s  assertion 
contained  in  the  NSPS  OOOO  that 
recompletion  of  an  existing  well 
constitutes  a  modification.  Because  the 
EPA  acts  in  accordance  with  the  NSPS 
OOtlO  regarding  this  position,  the 
commenters  restated  the  position  they 
had  voiced  in  comments  on  the 
proposed  NSPS  OOOO.  The 
commenters  concluded  that  this  same 
error  should  not  be  perpetuated  in  the 
final  FIP. 

Response:  The  issue  of  what 
constitutes  modifications  under  CAA 
section  111  was  decided  by  EPA  in  the 
prior  rulemaking  and  is  not  being  . 
reopened  here.  While  we  are  not 
statutorily  compelled  to  use  the  same 
definition  here,  we  think  it  is 
appropriate  to  do  so  and  conjmenters 
have  not  provided  a  policy  basis  on 
which  to  revisit  EPA’s  conclusion.  As 
explained  in  detail  in  section  IX. A.  of 
the  preamble  for  the  final  Federal 
Register  notice  of  N.SPS  OOOO  (77  FR 
49510),  a  completion  operation 
associated  with  refracturing  is 
considered  a  modification  under  GAA 
.section  111(a)  because  a  physical 
'change  occurs  to  the  well  resulting  in 
emissions  increases  during  the 
recompletion  operation.  When 
determining  applicability  for  the  rule, 
we  used  August  12,  2007,  which  is  the 
earliest  w^cll  completion  date  identified 
in  the  CAFOs  and  thus  the  earliest  well 
completion  date  information  available 
to  the  EPA  at  the  time  of  the 
rulemaking.  Due  to  the  nature  of 
operations  producing  from  the  Bakken 
Pool  and  the  significant  amount  of  co¬ 
produced  natural  gas  emissions,  it  is 
important  that  modified  facilities  are  . 
required  to  control  emissions  from 
affected  equipment.  We  believe 
including  the  definition  of  a  modified 
facility  in  the  final  FIP  is  important 
be(;ause  it  will  require  the  control  of 
emissions  from  the  recompletion  of  any 
existing  well  that  was  completed  >prior 
to  August  12,  2007  that  the  agency  may 
not  have  been  aware  of  at  the  time  of  the 
rulemaking  and  that  w'ould  not  be 
.subject  to  the  rule  prior  to  a 
modification. 

Comment:  One  coinmenter  urged  the 
EPA  to  include  pollution  control 
requirements  for  dehydration  units, 
pneumatic  controllers  and  pumps,  and 
compres.sors,  stating  that  these  sources 
could  be  significant  sources  of 


pollution.  The  commenter  requested 
that  the  EPA  incorporate  the 
requirements  for  compressors  and 
pneumatics  from  the  NSPS  OOOO,  at  a 
minimum. 

Response:  We  agree  w'ith  the 
commenter  that  dehydration  units, 
pneumatic  controllers  and  pumps,  and 
compressors  are  other  sources  of  air 
pollution  that  may  be  operating  at  the 
oil  and  natural  gas  production  facilities 
on  the  FBIR.  We  review'ed  information 
provided  in  154  applications  for 
synthetic  minor  NSR  permits  .submitted 
to  the  Region  8  office  during  the 
development  of  the  FIP.  Ba.sed  on  these 
applications,  we  w'ere  able  to  determine 
that  the  most  significant  soun;es  of  the 
VeX^  emissions  are  the  pieces  of 
equipment  used  to  produce  the  oil  and 
natural  gas  during  w'ell  completions, 
phase  .separation  of  the  extracted 
reservoir  fluids  (heater-treater),  and  the 
temporary  storage  of  the  crude  oil 
(tanks).  The  information  in  the 
applications  indicates  pneumatic 
devices,  dehydration  units, 
compressors,  and  associated  fugitive 
emissions  li.sted  in  the  applications 
were  minor  sources  of  VC>C  emissions 
when  compared  to  other  emission  units. 
Therefore,  requirements  for  this 
equipment  have  not  been  included  in 
this  rule.  If  we  determine  at  a  later  date 
that  there  is  a  need  for  control  of  VOG 
emissions  from  oil  and  natural  gas 
prodiu;tion  equipment  and  operations 
not  covered  by  this  rule,  we  may 
propose  additional  FlPs  or  propose 
supplements  to  this  FIP. 

Comment:  Se\eral  commenters  slateil 
that  the  EPA  should  remove  all 
requirements  applicaljle  to  heater-treater 
combustion  devices  from  the  FIP.  The 
commenters  asserted  that  the  u.se  of 
heater-treater  combustion  devices  can 
already  be  taken  into  account  w'hen 
determining  PTE  because  they  are 
“inherent  proce.ss  equipment,”  and  that 
additional  requirements  for  these 
devices  are  therefore  unnecessary.  The 
commenters  cited  criteria  from  the  EPA 
letters  and  the  Compliance  Assurance 
Monitoring  (GAM)  rulemaking  to 

’■•The  appiicatidii!.  can  Iw  found  in  Ihn  docket  for 
this  rule.  Dot  ket  lU:  HPA-R(i8-<)AR-2012-()47a. 
which  can  be  accessed  at  http:,'/ 
vv'u'tv.regu/ofion.s.jiov 

‘^l.etter  from  KP.A  to  Mr.  Timothy  J  Mahin.  Intel 
(kjvemnient  Affairs,  dated  November  27,  1995;  see 
also  LtJtter  fn)m  EP.A  to  Edward  R.  Herbert  111. 
Director  of  Environmental  Affairs,  National  Ready 
Mixed  Concrete  Association,  )uly  10.  2002. 
included  in  the  docket  for  this  rule  under  Docket 
ID:  EPA-R08-OAH-201 2-0479,  which  tan  l)e 
accessed  at:  http://vn\M’. regulatinns.gov. 

'•■‘CAM  Response  to  Comments.  Part  HI.”  at  6- 
7.  October  2,  1997,  avail.ablo  online  at  http:," 
wM-w.epa.gov/airtoxics/cam/ricam.html  and 
included  in  the  docket  for  this  rule  under  Docket 
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argue  that  heater-treater  combustion 
devices  must  be  considered  inherent 
process  equipment  based  on  those 
criteria. 

The  commenters  stated  that  the  EPA’s 
description  of  the  heater-treater 
combustion  device  requirement  in  the 
FIP  mandates  the  use  of  such  devices  at 
oil  facilities,  primarily  for  .safety  and 
product  recovery,  and  does  not  address 
air  quality  concerns  {77  FR  48H83- 
488H4). 

The  commenters  also  stated  that  the 
possibility  of  some  oil  facilities 
operating  without  heater-treater  devic<!s 
is  not  an  appropriate  ju.stification  for  the 
FIP  requirements,  becau.se  any  facilities 
operating  as  such  would  be  in  clear 
violation  of  standard  operating 
procedures  whir;h  ensure  safe  working 
conditions.  The  commenters  insisted 
that  the  EPA  should  not  base  this 
justification  on  "unsupported 
as.sum[)tions”  that  standing  laws  are 
being  violated  or  inadequately  enforced. 

H('sf)ons(i:  VVe  acknowledgti  that  tin: 
preamble  at  77  FR  48883  states  that  the 
oil/natural  gas/water  emulsion  from  the 
production  wells  is  transported  through 
2-phase  separators  (separators),  which 
are  an  inherent  component  of  the 
pipeline.  VVe  also  state  in  the  same 
paragraph  that  following  the  2-phase 
separator,  the  emulsion  enters  a  3-pha.se 
separator  (heater-treater),  which  is  a 
nece.ssary  step  in  the  |)roduclion  process 
and  |)rodnces  gas  that  is  separated  from 
the  emulsion.  However,  until  the 
separated  gas  from  the  heater-treater  is 
captured  as  product  or  icsed  in  some 
other  beneficial  way  at  the  fai;ility  (e.g., 
a  fuel  source  for  gas  burning  equipment) 
if  is  a  significant  source  of  the  high 
volume  \/()C;  emissions  we  determined 
rerjuires  control  to  protect  public  health 
and  the  environment  on  the  FBIR. 
rhroughout  the  rulemaking  proce.ss,  one 
of  our  priorities  was  to  equalize  flu; 
rerpiirements  that  apply  to  sources 
operating  in  the  State  of  North  Dakota’s 
jurisdiction  with  the  requirements  that 
apply  to  sources  outside  of  the  State’s 
jurisdiction.  'I'he  NDIC  regulations 
found  in  the  (Control  of  Oil  and  Gas 
Resources  at  ('.hapter  38-4)8-06  require 
that  natural  gas  from  the  heater-treaters 
be  routed  to  a  natural  gas  gathering 
pipeline  as  soon  as  practicable.  When  a 
pipeline  is  not  available,  the  natural  gas 
produced  in  the  heater-treater  process  is 
rerpiired  to  be  routed  to  a  control  system 
or  device.  While  we  acknowledged  in 
the  preamble  for  the  interim  final  rule 
that  the  purpose  of  the  NDIG 
requirements  w'as  principally  for  safety 
and  product  recovery  reasons,  we  also 


It);  KP.A-K()8-()AK-Z012-U479.  which  chii  he 
ai.c al.  h!tf)://\\  u  » 


acknowledged  that  the  requirements  for 
heater-treaters  were  modeled  after  the 
Bakken  Pool  Guidance  which  requires 
that  the  emissions  from  heater-treaters 
be  controlled. 

E.  Control  Equipinnnt  and  Roqnireinonts 

Connnent:  One  commenter  stated  that 
flares  of  roughly  40  feet  are  a  usual  sight 
in  Mandaree  and  can  be  a  nuisance  to 
area  residents  because  of  light  and  noise 
pollution.  Another  commenter  stated 
that  flares  were  not  being  lit  when  they 
should  have. 

Itesponsn:  Wo  acknowledge  the 
concerns  expressed  by  the  commenters 
and  offer  a  clarified  explanation  of  the 
purpose  and  operation  of  the  flares 
being  used  by  operators  of  oil  and 
natural  gas  production  facilities  on  the 
FBIR. 

The  purpose  of  flaring  the  natural  gas 
that  is  coproduced  when  extracting  oil 
from  the  FBIR  wells  is  to  prevent  the 
emission  of  VOG  gases  that  might 
otherwise  be  vented  to  the  ambient  air 
when  the  natural  gas  t:annot  be  captured 
and  injected  into  a  .sales  pipeline.  The 
flames  from  the  flares  indicate  that  the 
VTJGs  are  actually  being  combusted.  The 
flares  should  be  lit  at  all  times  that  co¬ 
produced  natural  gas  is  being  routed  to 
them  rather  than  to  the  sales  pipeline. 

In  situations  where  production  facilities 
are  able  to  take  advantage  of  existing 
infrastructure  and  inject  produced  gas 
into  a  pipeline,  flaring  is  significantly 
rediu:ed.  in  some  cases  to  the  point  of  ' 
only  occurring  as  a  backu])  control 
measure  in  the  event  that  pipeline 
injections  of  all  or  part  of  the  produced 
natural  gas  becomes  temporarily 
infeasible.  Situations  at  production 
facilities  that  are  unable  to  route  the  gas 
to  a  sales  pipeline  and  where  flares  are 
not  visibly  operating  may  indicate  the 
flares  are  not  being  operated  properly 
and  gas  is  being  vented  direi:tly  to  the 
ambient  air.  This  FIP  has  appropriate 
monitoring,  recordkeeping,  and 
reporting  requirements  to  ensure  that 
the  flares  are  operating  properly. 

Further,  becau.se  the  FIP  intends  to  limit 
the  use  of  flares  in  favor  of  capture  and 
injection  of  the  produced  natural  gas 
into  sales  pipelines  as  soon  as 
practicable,  .secondary  impacts  such  as 
noise  and  light  pollution  from 
c:ombustion  of  gas  are  expected  to  be 
reduced  by  the  owner  or  operator 
complying  with  the  rule. 

(^ntninnnl:  One  commenter  speculated 
that  the  level  of  emissions  from  Hares  is 
above  the  allotted  amount. 

Response:  It  is  unclear  what  is  meant 
by  the  term  "allotted  amount.’’  The 
majority  of  oil  and  natural  gas 
production  facilities  currently  in 
operation  on  the  E'BIR  do  not  hold  any 


air  pollution  control  permits  that 
specify  any  “allotted  amount"  of 
emi.ssions  from  the  flares.  Should  the 
combustion  emissions  from  flaring 
exceed  the  major  source  permitting 
thresholds  under  PSD  specified  at  40 
GFR  52.21,  the  owner  or  operator  would 
be  required  to  obtain  a  PSD  permit  or 
may  opt  to  obtain  a  minor  NSR  permit 
to  become  synthetically  minor  for 
purposes  of  PSD  jirior  to  beginning 
actual  construction,  inde|)endently  of 
this  FIP.  Either  of  these  permits  would 
require  the  installation  of  control 
technology  sufficient  to  ensure 
protection  of  air  quality. 

Comment:  Several  commenters  stated 
that  the  EPA  should  eliminate  the  500 
hour  limitation  on  pit  flare  usage 
becau.se  it  is  inconsi.stent  with  the 
Bakken  Pool  (iuidance  and  unnecessary. 
One  commenter  w'ondered  why  use  of 
the  pit  Hare  was  limited  to  500  hours 
jjer  year  and  not  something  different. 

The  commenters  al.so  asserted  that  only 
being  allowed  to  assume  yO'Xi  VOG 
destruction  and  removal  efficiency 
(DRE)  for  pit  flares  already  limits  the 
amount  of  pit  flaring  that  could  occur 
without  exceeding  major  source 
thresliolds.  'Fhe  commenters  also  stated 
that  a  limitation  on  the  u.se  of  pit  flares 
punishes  operators  that  inject  recovered 
produced  natural  gas  and  natural  gas 
emissions  into  existing  pipeline 
infrastructure  to  .sell  it.  because  98% 

VO("  DRE  contn)l  devices  are  more 
(.ostlv.  yVnother  commenter  asked  who 
will  monitor  the  pit  Bare  operations  and 
what  the  repercussions  are  if  a  source 
exc;eed.s  the  limit  of  500  hours  of 
operation  in  any  consecutive  12-month 
period? 

Response:  VVe  disagree  with  the 
ct)mmenters  that  the  500  hour  limitation 
on  pit  flare  usage  is  imnecessary.  The 
purpose  of  the  500-hour  per  year  limit 
on  use  of  a  pit  flare  as  a  backup  control 
device  in  instances  where  injection  of 
produced  natural  gas  and  natural  gas 
emissions  is  temporarilv  infeasible  is  to 
discourage  the  use  of  pit  flares  as  a 
[)rimary  control  device.  Based  on  past 
EPA  guidance  that  addresses  backup 
situations,  we  have  concluded  that 
applying  a  500  hour  per  year  limit  to  the 
nil  and  natural  gas  production  facilities 
for  the  use  of  a  pit  flare  in  backup 
situations  is  rea.sonable  and  consistent 
with  backup  operation  timeframes 


V1f“ino  from  lolm  S.  .Seitz.  Diroelor.  Oflice  of  .\ir 
Qiiiilitv  I’laniiing  and  Standards,  to  Kegional  Air 
Division  Directors,  Regions  I-IO.  Calculating 
I’atcntHil  to  Emit  (PTE)  for  Emergency  Cimerotors 
(.SeptiMiiber  fi.  l‘»9,S).  availalile  at  http://cpa.gov/ 
regiontt? /air /titles/ fimcmoft/cmgcn.pdi  and 
included  in  the  docket  for  this  rule  under  l)o(  kel 
ID  t'l’A-R()K-()AR-2012-()47<).  which  can  bii 
acce.ssed  at .  http. //www.regalationf;. gov. 


Federal  Register/ Vol.  78,  No.  56 /Friday,  March  22,  201.3 /Rules  and  Regulations 


17845 


allowed  for  other  iiidu.stry  sectors.  In 
addition,  past  EPA  enforcement 
settlements  that  address  backup 
situations  have  led  us  to  conclude  that 
.500  hours  (or  2  J  days)  is  a  reasonable 
period  of  lime  for  owners  and  operators 
of  oil  and  natural  gas  jrroduction 
facilities  to  address  these  situations  and 
maintain  compliance  w  ith  the  rule. 
During  development  of  the  draft 
synthetic  minor  NSR  permits  prior  to 
tins  rule,  we  had  discussions  with 
ov\'ners  and  operators  indicating  that 
many  oil  and  natural  gas  production 
facilities  on  the  FBIR  regularly  utilize 
temporary  9H7o  VOC  DRE  control 
devices  wdiile  they  are  preparing  a 
facility  for  permanent  production  and 
.storage  operations;^*'  therefore,  we 


’"Consent  Decree  I’nitnci  Slaton  of  America  v. 
Marathon  Petroloaw  Company,  LP.  and 
Catletlshiirg  llefining.  IJ.C,  avniinble  at;  http:// 
epa.gov /compliance /resources/ decrees /civil /tan/ 
marathonrefining-cd.pdf  and  included  in  the  d(K.ket 
for  this  rule  under  Docket  ID:  lit’A-ROH-OAR- 
2012-0470,  which  can  be  accessed  at:  http:// 

HU'w. regulations.gov. 

'"txinsent  Decree  f  'nited  States  of  America,  and 
the  Stale  of  Indiana,  and  Plaintiff  Intervenors  v.  IIP 
Products  North  America,  Inc,  available  at:  http:// 
epa.gov/compliance/resources/decrees/civil/caa/ 
whiting-cd.pdf  and  included  in  the  docket  for  this 
rule  under  Docket  ID:  EPA-K08-OAR-201 2—0479, 
which  can  bo  accessed  at:  http:// 
nists'. regulations. gov. 

’’"As  discussed  in  the  preamble  for  the  interim 
final  rule  (77  FR  48880),  the  El’A  Region  8  air 
permit  and  enfoit  einent  programs  hosted  a  Fort 
Berthold  Oil  and  Natural  Gas  I'rodui.tion  Minor 
NSR  Permitting  PnwTess  Meeting  with  the  oil 
producers  in  late  August  2011.  Repre.sentatives 
from  the  Tribes  were  invited  and  attended  in  person 
and  by  phone.  Discussions  included  the  anticipated 
permitting  timeline  for  permit  applications 
submitted  by  the  oil  prodticers.  Between  August  23 
and  September  1,  2011,  a  draft  example  synthetic: 
minor  permit  was  sent  by  EPA  to  the  meeting 
attcMidees  and  the  Tribes  in  preparation  for  the  next 
meeting  on  .Septemlcer  1 , 2011.  Then,  on  September 
1,  2011.  Region  8  hosted  a  permitting  workshop. 
Repre-sontatives  from  the  various  oil  producers  and 
the  Tribes  were  invited  and  attended. 
Representatives  of  the  NDDoH  al.so  participated  by 
phone.  The  minor  NSR  [wrmitting  process  w’as 
discussed,  as  well  as  questions  that  the  companies 
.submitted  ahead  of  time.  The  group  liegan 
discussions  on  the  draft  example  permit  and  set  up 
a  workshop  specificallv  to  delve  into  the  specific 
fiermit  conditions  for  the  following  week.  On 
•September  7  and  8.  201 1.  the  EPA  hosted  a  two-day 
follow-up  permitting  workshop.  All  previous 
meeting  attendees  were  invited,  including  the 
Tribes.  Participants  included  the  oil  producers  and 
their  consultants.  NDDoH  representatives  were  al.so 
on  the  phone.  At  this  meeting  the  group  went 
through  the  draft  example  permit  and  discussed  the 
proposed  conditions  and  appropriate  edits.  Also 
disc  iis.sed  was  w’hat  would  constitute  a  complete 
application  (admini.strative  and  technical)  and  the 
various  methods  of  PTE  calculation  propo.sed  by  the 
companies  in  attendance.  The  EPA  Region  8  hosted 
an  additional  meeting  on  November  30,  2011  to 
discTUss  the  revised  example  permit,  and 
representatives  from  the  various  oil  producers  and 
the  Tribes  were  invited  and  attended.  During  these 
permitting  workshops,  it  was  brought  to  our 
attention  that  owners  and  oj«*rators  routinely  use 
temporary,  portable  utility  flares  capable  of 
achieving  a  98%  VOC  DRE  for  the  initial  period 


ctincludod  it  is  reasonable  to  expect  that 
an  owner  or  operator  could  acquire  one 
of  these  temporary  control  devices  in 
situations  where  use  of  the  pipeline  may 
be  infeasible  tor  more  than  500  hours. 

The  final  rule  requires  the  owners  and 
operators  to  monitor  and  keep  records  of 
the  hours  that  a  pit  flare  is  operated,  a 
description  of  the  justification  for  use 
and  the  volume  of  gas  sent  to  it,  to 
ensiire  that  the  EPA  can  make  a 
determination,  if  necessary,  that 
injection  of  produced  natural  gas  and 
natural  gas  emissions  into  a  pipeline  for 
.sale  or  other  beneficial  purpose,  or  the 
use  of  the  primary  control  device,  has 
been  maximized.  Any  deviations  of 
these  requirements  must  be  reported  to 
the  EP.A. 

Comment:  Several  commenters  stated 
that  the  EPA  should  clarify  that  98% 
DRE  utility  flares  and  combu.stors  are 
not  required  to  be  installed  as  backup 
control  deviiies  if  an  operator  chooses  U) 
route  vapors  to  a  production  line  and 
use  a  9{)7o  VOC  DRE  control  device  as 
backup.  The  commenters  stated  that 
such  a  clarification  would  prevent 
operators  tied  into  a  sales  line  from 
keeping  utility  flares  or  combustors  idle 
and  on-site  for  infrequent  backup  use. 

Response:  We  agree.  While  the  rule 
does  not  require  the  use  of  utility  flares 
and  combustors  as  back-up  control 
devices  if  the  owner  or  operator  is 
routing  produced  natural  gas  and 
natural  gas  emissions  to  a  sales  line,  the 
rule  does  not  clearly  state  this.  The  rule 
has  been  clarified. 

Comment:  Commenters  stated  that 
control  requirements  during 
completions,  recompletions,  and  for  the 
first  90  days  of  production  are 
insufficient.  The  commenters  urged  the 
EPA  to  require  that  any  flaring  under 
the  FIP  be  performed  using  an  enclosed 
vent  system,  along  with  a  utility  flare  or 
a  similar  device,  which  is  capable  of 
98%  VOC  DRE. 

Response:  We  disagree  with  the 
commenter  that  control  requirements 
during  completions,  recompletions,  and 
for  the  first  90  days  of  production  are 
insufficient.  This  FIP  e.stablishe.s 
requirements  to  control  air  pollution  in 
the  form  of  VOC  emissions  from  oil  and 
natural  gas  production  and  storage 
operations  on  the  FBIR,  comparable  to 
those  requirements  developed  by  state 
permitting  authorities.  In  other  words, 
we  were  motivated  to  level  the  playing 
field  for  the  regulated  community.  With 
that  in  mind,  the  NDIC  and  NDDoH 


when  a  new  oil  and  natural  gas  production  facility 
is  being  prepared  for  permanent  operations.  A  copy 
of  the  .attendee  list  for  each  meeting  has  beer, 
included  in  the  docket  for  this  rule  under  D<x;ket 
ID:  EPA-R08-f)AR-201 2-0479.  which  can  be 
accessed  at:  http://u'\\'w.regulations.gov. 


allow  the  use  of  pit  flares  oj  other  9()”/o 
V'OC  DRE  control  devices  during 
completions  and  recompletions.  .Shared 
by  both  the  State  of  North  Dakota  anrl 
the  EPA.  another  reason  to  limit  the 
required  VOC  destruction  efficiency  to 
90%  VOt;  DRE  is  that  an  owner  or 
operator  may  be  put  at  a  significant 
economic  disadvantage  if  they  purchase 
and  install  the  much  more  expensive 
987o  VOt;  DRE  control  devices  and 
within  the  first  90  days  after  the  first 
date  of  production  a  well  is  found  to  bi; 
too  low  producing  to  justify  continued 
production  and  mu.st  be  shut-in. 

Comment:  Several  commenters  stated 
that  the  EPA  must  clarify  that  emissions 
from  completion  and  recompletion 
operations  do  not  need  to  be  vented  to 
a  flare  until  the  level  of  VOC  is 
sufficient  to  .support  combustion.  The 
commenters  asserted  that  one  might 
interpret  the  FIP  language  which 
required  each  owner  nr  operator  to 
“route  all  casinghead  natural  gas  to  a 
utility  flare  or  a  pit  flare  capable  of 
reducing  the  mass  content  of  VOC  by  at 
least  90%’’(77  FR  48895)  to  include 
venting  materials  that  are  not  flammable 
and  therefore  unable  to  sustain 
combustion.  The  commenters  stated  that 
such  an  interpretation  would  make 
compliance  with  the  rule  impossible,  as 
vented  materials  are  typically  not 
flammable  in  the  early  stages  of 
completion  or  recompletion.  The 
commenters  cite  “Letter  to  Mr.  Matthew 
Todd  from  Peter  Tsirigotis,  Director, 
Sector  Policies  and  Programs  Division 
(Sept.  28,  2012)"  as  evidence  that  the 
EPA  recently  reai;hed  a  similar 
conclusion. 

Response:  While  the  regulatory 
language  at  §  49.4164(b)  in  the  interim 
final  ride  is  not  specific  on  this  point, 
the  recordkeeping  requirements  for  well 
completion  and  recoinpletion 
operations  in  §  49.4167(a)(4)(ii)  of  the 
interim  final  rule  specifically  require 
logging  the  date,  time,  and  duration  of 
any  venting  of  casinghead  natural  gas 
from  the  oil  and  hatural  gas  well;  and 
specific  reasons  for  each  instance  of 
venting  in  lieu  of  capture  or 
combustion.  Therefore,  this  requirement 
allows  some  degree  of  venting  materials 
that  may  not  be  flammable  during  well 
completion  and  recompletion 
operations. 

Comment:  Several  commenters  stated 
that  this  FIP  is  inconsi.stent  with  NSPS 
OOOt)  and  adds  further  confusion  for 
operators  who  will  be  required  to 
comply  with  both  sets  of  requirements. 


”  A  copy  of  the  loiter  ha.';  Ixicn  included  in  the 
docket  for  thi.s  rule  under  Docket  ID:  EPA-R08- 
OAR-2ni 2-0479,  wtiich  can  be  accessed  at: 
http://wwH-.regulations.gov. 
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These  commenters  further  .state  that  for 
all  sources  to  which  NSPS  OOOO 
applies,  the  FIF  should  mirror  NSPS 
OOOO  requirements  for  t>il  and 
produced  water  tank  control  devices. 
Specifically,  the  commenters  stated  that 
because  the  N.SP.S  OOOO  does  not  take 
effect  for  tanks  for  one  year,  the 
inconsistency  results  in  an  unnet;essary 
burden.  The  commenters  also  asserted 
that  since  NSPS  OOOO  does  not  apply 
to  heater-treaters,  the  requirements  in 
the  F'lP  for  heater-treaters  should  mirror 
the  requirements  of  the  NDDoH 
rc*gulations  precisely.  The  commenter 
also  expressed  concern  that  the  terms  of 
NSP.S  OOOO  are  still  subject  to 
challenges  that  have  not  been  resolved, 
although  the  commenter  indicated  that 
the  EPA  was  in  discussions  with 
industry  representatives  to  resolve  those 
issues. 

Response:  VVe  disagree  that 
diffenmces  between  this  FIP  and  NSPS 
OOOO  result  in  an  “unnecessary 
burden”  to  owners  or  operators  affected 
by  the  rules.  Where  there  are  differences 
between  this  FIP  and  NSPS  OOOO, 
NDDoU  requirements,  and  NDIC 
requirements,  they  exist  for  a  specific 
reason.  For  example  the  requirements  in 
this  FIP  for  produced  oil  and  produced 
water  .storage  tanks  provide  legally  and 
practicably  enforceable  control 
requirements  for  facilities  currently 
operating  on  the  FBIR  until  applicable 
storage  tank  requirements  become 
effective  under  NSP.S  OOOO.  At  that 
time,  the  provisions  in  the  N.SP.S  OOOO 
for  produced  oil  and  produced  water 
storage  tanks  will  supersede  the 
produced  oil  and  produced  water 
storage  tank  requirements  in  the  FIP  at 
§  4n.41(>4(f).  and  owners  or  operators 
will  never  be  required  to  comply  with 
both  .sets  of  requirements  since 
duplicate  requirements  do  not  apply  to 
the  affected  equipment.  In  addition,  we 
are  addressing  emissions  controls  for 
heater-treaters  because  we  determined 
such  controls  are  cost  effective  and  have 
been  demonstrated  to  be  effective  in 
light  of  the  air  quality  concerns  at  play 
in  the  area.  Specifically,  we  included 
the  provision  in  the  FIP  at 
§  49.4164{d)(2)(iii),  which  requireis 
aggregate  storage  tank  VOC  emissions  at 
any  facility  that  are  greater  than  20  tpy 
to  be  reduced  by  at  least  98%,  and  VOC 
emissions  less  than  20  tpy  to  be 
controlled  by  at  least  90%.  We 
evaluated  and  adopted  this  FIP 
provision,  which  is  consistent  with  the 
n«]uirements  for  the  heater-treaters 
found  in  the  NDIC  requirements  at  .38- 
08-06.4  and  the  heater-treater 
requirements  in  the  Bakken  Pool 
(midance.  We  acknowledge  that  the 


98%  VOC  DRE  control  requirement  for 
heater-treaters  in  this  F’lP  is  at  the  upper 
end  of  the  90-98*^0  range  in  the  Bakken 
Pool  Guidance.  However,  the  owners 
and  operators  of  oil  and  natural  gas 
{jroduction  facilities  on  the  F’BIR  have 
indicated  that  a  98%  VOC  DRE  is 
achievable  and  committed  in  their 
.synthetic  minor  NSR  applit:ations  to 
redui:e  the  mass  content  of  VOC 
emissions  routed  to  the  enclosed 
combustors  or  utility  flares  used  for 
both  produced  gas  from  heater-treaters 
and  flasliing  gas  from  storage  tanks  bv 
at  lea.st  98%.  With  this  reduction,  the 
owners  and  operators  demonstrated  that 
for  most  of  their  facilities  the  potential 
emissions  would  not  trigger  the 
requirements  to  obtain  a  PSD  and/or 
Part  71  permit  when  accounting  for  the 
requested  federally  enforceable 
restrictions.  The  98%  level  of  control  is 
necessary  because  of  the  high  volume  of 
VOC  emissions  that  must  be  controlled. 

The  commenter  did  not  specifically 
state  which  “challenges”  to  NSPS 
OOOO  they  were  referring  to  in  their 
c:omment.  However,  current  petitions 
filed  concerning  N.SPS  OOOO  an; 
outside  of  the  .scope  of  this  rule. 
Regardless  of  any  future  changes  to 
NSPS  OOOO,  the  primary  intent  of  FIP 
is  to  provide  environmental  protection 
on  the  F’BIR  by  creating  federally 
enforceable  control  requirements  for  oil 
and  natural  gas  operations  on  the  F’BIR. 
Additionally,  as  discus.sed  above,  these 
F’lP  requirements  are  consistent  with  the 
.State’s  requirements. 

Comment:  Multiple  commenters 
.stated  that  completion  and  recompletion 
requirements  should  be  removed  from 
the  F’lP  bec:ause  completion  and 
recompletion  requirements  in  N.SP.S 
OOCK)  only  apply  to  hydraulically 
fractured  natural  gas  wells,  and  that  the 
application  of  these  activities  to  oil 
wells  in  the  F’lP  is  therefore  inconsistent 
with  N.SPS  OOOO. 

/fespon.se;  This  F’lP  requires  owners  or 
operators  to  route  emissions  from  well 
completion  and  recompletion 
operations  to  a  combustion  device.  This 
is  similar  to  the  requirements  for 
hydraulically  fractured  gas  wells  in 
NSPS  OOOO  prior  to  January  1,  2015. 
While  requirements  for  completions  and 
recompletions  in  the  NSPS  OOOO  only 
apply  to  natural  gas  wells,  the  F’lP 
includes  this  requirement  for  the  oil  and 
natural  gas  wells  on  the  FBIR  because  of 
the  high  amount  of  associated  natural 
gas  in  the  crude  oil.  This  is  a  significant 
.source  of  VOC  emissions  that  required 
control  in  the  FIP  and  we  think  such  a 
requirement  is  appropriate  given  the 
emi.ssions  characteristics  of  these  wells 
in  the  Bakken  formation,  regardless  of 
the  emissions  characteristics  of  other  oil 


and  natural  gas  production  wells 
nationwide. 

Comment:  Commenter  stated  that  the 
EPA  should  require  recompletod-oil  and 
natural  gas  wells  on  the  F’BIR  to  perform 
reduced  emission  completions  (RFJCs). 
The  commenter  assert«;d  that  many 
states  including  Colorado  and  Wyoming 
currently  require  RECs,  and  that  lK)th 
states  have  thriving  oil  and  natural  gas 
industries. The  commenter  also  stated 
that  several  natural  gas  companies 
currently  employ  use  of  RECs  despite 
the  fact  that  they  are  not  required.  The 
commenter  insisted  that,  if  RECs  are 
determined  not  to  be  economical  in 
areas  like  the  F’BIR  with  limited  natural 
gas  pipeline  and  gathering  line 
infrastructure,  the  EPA  must  find 
alternative  local  uses  for  the  natural  gas. 
Commenter  stated  that  the  EPA  should 
at  least  require  RECs  on  the  FBIR  in  the 
near  future,  similar  to  the  N.SP.S. 
Commenter  stated  that  the  EPA’s  NSPS 
OOOO  will  require  RECs  at  all  new  and 
modified  gas  wells  beginning  in  2015. 
F’urthcrmore,  another  commenter  stal(;d 
that  if  the  FIP  were  to  require  green 
completions,  advanced  notice  of 
completion  or  recompletion  as  is 
included  in  the  NSPS  OOOO  would  be 
a  critical  requirement  in  the  FIP. 

Response:  RECs  cannot  be  performed 
if  there  is  no  gathering  line  available  to 
convey  natural  gas  produced  during  the 
completion  flowback.  Such  lines  are  not 
likely  to  be  available  if  the  well  location 
has  no  access  to  a  natural  gas  gathering 
system.  Although  pipeline 
infra.structure  is  currently  being 
developed  on  the  FBIR,  W(;  do  not 
believe  there  is  currently  sufficient 
access  to  natural  gas  gathering  pipelines 
in  all  development  areas  of  the  FBIR  to 
require  RECs  at  this  time.  W(;  recognize 
the  potential  for  VOC  emissions  from 
well  completion  and  recompletion 
operations  and  have  maintained  the 
requirement  in  the  final  rule  to  reduce 
these  emissions  by  at  least  90%.  If  we 
determine  at  a  later  date  that  there  is  a 
need  for  additional  control  of  VOC 
emissions  from  well  completion  and 
recompletion  operations,  we  may 
propose  additional  FIPs  or  propose 
supplements  to  this  FIP. 

Comment:  One  commenter  stated  that 
the  emission  control  requirements  of  the 
FIP  will  not  exceed  the  current  NDIC 
emi.ssion  control  requirements. 


^'•'Commenlor  cites  William  C.  Allison,  Director, 
Air  Pollution  Control  Division,  tiolorado 
Department  of  Public  Health  and  the  Environment, 
Testimony  twfore  the  llnited  .States  Senate, 
Environment  and  Public  Works  Onnmittee,  Clean 
Air  and  Nuclear  .Safety  Subcommittee.  June  19, 
2012.  A  copy  of  this  traicscript  has  been  inrJuded 
in  the  docket  for  the  rule  under  Docket  ID:  EPA- 
KOft-OAR-2012-0479.  which  can  be  accessed  at: 
Ultp./iwww.wgulations.^ov. 
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providing  a  “smooth  transition”  for  the 
owners  or  operators.  Another 
comnienter  r<;quested  more  stringent 
emission  limits  be  required  than  the 
NDIC  requirements.  A  third  commenter 
expressed  concern  that  the  regulations 
of  the  proposed  FIF  are  equal  to  the 
NUDoH  regulations  and  noted  that  the 
FBIR  is  its  own  nation,  and  therefore  the 
FIP  regulations  are  pertinent  to  the 
residents  of  the  FBIR  and  not 
individuals  outside  the  FBIR’s 
boundaries. 

Hes[)()iise:  One  of  the  goals  of  this  FIF 
is  to  provide  air  quality  protection  for 
the  residents  of  the  FBIR,  while  also 
allow  for  continued  development  of 
mineral  resources.  The  FIF  requirement.s 
are  consistent  with  the  most  relevant 
aspects  of  the  North  Dakota  rules  based 
on  our  evaluation  that  the  level  of 
control  was  appropriate  for  meeting 
these  goals  while  ensuring  the 
enforceability  required  by  a  federal  rule. 
VVe  al.so  evaluated  over  150  synthetic 
minor  N.SR  permit  applications^*  to 
identify  the  most  significant  sources  of 
VO('  emissions  and  associated  control 
equipment  employed  by  the  operators  to 
ensure  that  the  control  requirements  in 
this  FIF  are  based  on  the  nature  of  oil 
and  natural  gas  production  and  storage 
operations  on  the  FBIR. 

('ommaiit:  Several  commenters  .stated 
that  the  requirements  of  the  FIF  are  too 
stringent.  Tlu*  commenters  also  noted 
that  since  FBIR  is  in  attainment  with  all 
applicable  NAAQ.S,  highly  stringent 
controls  are  neither  appropriate  nor 
nec;essary.  The  commenters  stated  that 
the  98%  control  required  in  the  FIF  is 
abov«!  the  90-98%  range  the  FFA 
‘allowed  in  recent  CAFOs.  The 
cnmment(;rs  also  stated  that  the 
requirements  of  the  FIF  are  inconsistent 
with  the  requirements  that  currently 
apj)ly  to  operators  of  the  same  type  of 
facilities  through  NDDoH  regulations, 
spetafically  the  Bakken  Fool  (luidance. 
The  commenters  asserted  that  the  more 
bur<lensome  requirement.s  of  the  FIF  as 
compared  to  those  outside  the  FBIR  may 
discourage;  expansion  of  operations 
within  the  FBIR. 

On  the  other  hand,  other  commenters 
stated  their  support  of  the  FFA’s 
requirements  in  the  FIF,  and  encouraged 
the  liFA  to  retain  the  98‘/o  VOC  DRE 
requirement  for  Haring  at  storage  tanks, 
restating  the  EFA’s  position  that  this 
level  is  appropriate  considering  the 
unicpie  geochemistry  of  the  Bakken 
formation. 

^■’'I'he  informalion  reviewact  was  cniilainod  in 
synthetic;  minor  N.SR  applications  sulmiittod  to 
tTA.  whicli  are  included  in  the  dix.ket  for  lids  ridt: 
under  Docket  ID:  KI’A-R(m-()AR-201 2-0479, 
which  can  bo  ac:cossed  at:  http:// 

WWW. rvpiihit  ions.gov. 


liesponse:  VVe  disagree  that  the 
requirement  to  reduce  VOC  emissions 
from  production  and  storage  operations 
by  98%  is  too  stringent  or  burdensome. 
The  owners  and  operators  of  oil  and 
natural  gas  production  facilities  on  the 
FBiR  have  indicated  that  a  98%  VOC 
DRE  is  achievable  and  have  even 
committed  to  it  in  their  synthetic  minor 
NSR  applications  to  reduce  the  mass 
content  of  VOC  emissions  routed  to  the 
enclo.sed  combustors  or  utility  flares 
used  for  both  produced  gas  from  heater- 
treaters  and  flashing  gas  from  storage 
tanks  by  that  amount.  The  high  VOC 
content  of  the  oil  and  natural  gas 
produced  from  Bakken  Fool  operations 
allows  for  a  higher  DRE.  Many  of  the 
owners  and  operators  of  oil  and  natural 
gas  prodiKdion  facilities  indicated  that  a 
DRE  of  98%  was  imperative  to  limit  the 
applicability  of  permitting  requirements 
that  may  result  if  only  a  99%  creditable 
reduction  of  VOC  emissions  is  allowed. 
VVe  also  evaluated  regulations  in  other 
oil  and  natural  gas  producing  states 
within  Region  8  and  note  that  this  FIF 
is  consistent  with  Wyoming’s 
r(;quirements  to  control  both  storage 
tank  and  .separation  vessels  by  98%. 

Comment:  Multiple  commenters 
expressed  concern  with  the 
requirements  in  55  49.4164  which  states 
that,  beginning  with  the  first  date  of 
production,  facilities  subject  to  the  rule 
ar(;  required  to  route  natural  gas 
emissions  from  production  operations 
and  storage  operations  to  a  90% 
emissions  reduction  device.  Within  90 
days  of  the  first  date  of  production,  this 
device  must  be  either  replaced  with  a 
98%  emissions  reduction  device  or  tied 
to  a  gas  sales  line.  The  90-day  time 
frame  li.sted  in  the  rule  should  be 
extended  to  at  least  180  days,  to  allow 
operators  time  to  get  the  required 
equipment.  There  is  added  concern  that 
given  the  number  of  devices  that  may 
neefl  to  be  purchased  for  new  facilities, 
particularly  with  the  impending 
implementation  of  NSFS  .Subpart 
0()f)0,  equipment  shortages  will  be 
expected.  Further,  commenters  stated 
that  the  EFA  should  include  a  provision 
here  that  allows  for  an  extension  of  the 
180-day  time  limit  for  upgrading  to  a 
.sales  line  or  98%  control  device  in  the 
event  such  equipment  is  unavailable. 

Response:  VVe  disagree  with  the 
commenter  that  we  should  change  the 
90-day  timeframe  allotted  to  either 
replace  a  90%  emissions  reduction 
device  with  a  98%  emissions  reduction 
device  or  inject  produced  natural  gas 
and  natural  gas  emissions  to  a  gas  sales 
line.  One  of  the  goals  of  this  FIF  is  to 
protect  human  health  and  the 
environment  and  the  required  VOC 
emission  control  should  be  achieved  as 


expeditiously  as  possible.  Furthermore, 
when  evaluating  the  estimated 
emissions  provided  by  the  oil  and 
natural  gas  production  operators  for  the 
facilities  covered  by  the  August  2011 
CAFOs  (77  FR  48879),  vve  found  that  in 
many  cases,  the  difference  in  controlled 
heater-treater  emissions  between  only 
90%  VO(;  DRE  for  90  days  or  less  versus 
more  than  90  days  is  the  difference 
between  being  a  true  minor  source  of 
VOC  emissions  under  the  Federal  Tribal 
NSR  regulations  and  being  a  major 
.source  of  VOC  emissions  under  the  F.SD 
regulations  based  on  the  high  VCXJ 
emissions  from  the.se  nil  and  natural  gas 
operations  on  the  FBIR. 

We  recognize  that  some  owners  and 
operators  might  need  time  to  acquin; 
equipment  that  achieves  the  required 
vex:  control  and  we  believe,  based  on 
the  information  in  permit  applications 
provided  by  the  owners  and  operators 
on  the  FBIR  that  90  days  is  a  reasonable 
timeframe  to  acquire  the  necessary 
control  equipment.  The  interim  final 
FIF  contains  a  provision  that  the  owner 
or  operator  may  use  98%  VOC  DRE 
control  devices  other  than  tho.se 
specified  in  the  FIF  upon  prior  written 
approval  from  the  EFA.  Based  on 
information  submitted  to  date  by  an 
operator  requesting  alternative  control 
device  approval,  it  is  possible  to 
economically  engineer  sbop-built  Bares 
that  can  be  demonstrated  to  meet  the 
r(;quired  V^OC  DRE  and  that  can  be  used 
until  a  utility  Bare  becomes  available,  if 
insertion  of  the  produced  natural  gas  to 
a  sales  pipeline  or  u.se  of  the  produc{;d 
natural  gas  for  other  beneficial  purpose 
is  demonstrated  to  not  be  feasible.^"* 

F.  Monitoring  and  Recordkeeping 
Requirements 

Comment:  Multijile  commenters 
stated  that  the  EFA  should  impose  less 
burdensome  monitoring  and 
recordkeeping  requirements  for  minor 
sources.  The  commenters  asserted  that 
the  level  of  detail  required  in  the  FIP  is 
generally  required  only  for  major 
sources,  and  that  it  is  higher  than  the 
detail  recjuired  lor  minor  sources  by 
NDDoH  regulations  and  Ibe  Bakken  Fool 
(juidance.  The  commenters  .stated  that 
the  FIF  should  mirror  NDDoH 
regulations  regarding  heater-treater 
i;ontrol  devices,  meaning  that 
monitoring  and  recordkeeping 
re(juirements  should  be  eliminated.  Tbe 
f:f)mmenters  stated  that  the  cost  of 
monitoring  and  recordkeeping  in  the 

A  copv  of  Iho  sul>niitt>il  from  Lisa  D(H;kor,  WPX 
Enorgv,  to  Carl  Dalv.  Kt’A  Rogion  8  Air  Program 
Dirui.toi.  on  NoviiinLor  12,  20,2  lias  boon  addiu!  to 
docket  for  the  role  iiiidor  Docket  ID:  EPA-R08- 
()AR-2ni2-e479.  which  can  be  ac.c  essed  at:  http:// 
WWW. reguliit  ions.gov. 
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FIP  is  high  compared  to  the  benefit,  and 
that  these  factors  will  create  a 
disincentive  to  expand  drilling  on  the 
FBIR.  Although  one  commenter  stated 
that  the  EPA’s  monitoring  and  reporting 
requirements  are  reasonable  and  will 
facilitate  compliance  while  also 
gathering  pertinent  information  on 
operations.  Yet  another  commenter 
stated  that  the  EPA’s  monitoring  and 
reporting  requirements  could  be  even 
more  stringent  to  include  leak 
monitoring  of  the  closed  vent  systems 
and  advanced  notification  prior  to 
performing  a  well  completion  or 
recompletion. 

Besponse:  We  acknowledged  in  the 
Federal  Register  notice  and  the  TSD  for 
the  interim  final  FIP  that  monitoring, 
reporting,  and  recordkeeping  (MRR) 
requirements  were  an  area  where  the 
FIP  would  differ  from  the  NDIC  and 
NDDoH  regulations,  and  the  Bakken 
Pool  Guidance.  Federal  regulations  must 
contain  requirements  that  are  legally 
and  practicably  enforceable;  and 
therefore  this  FIP  contains  legally  and 
practicably  enforceable  provisions  that 
are  necessary  to  meet  the  requirements 
for  federal  regulations.  Recognizing  that 
this  FIP  regulates  different  oil  and 
natural  gas  production  equipment  than 
NSPS  OOOO,  the  approach  we  took  in 
developing  MRR  requirements  for  oil 
and  natural  gas  production  emission 
control  equipment  is  similar  to  the 
approach  the  Agency  used  in 
developing  MRR  requirements  for  gas 
well  production  emission  control 
equipment.  Therefore,  we  do  not  believe 
the  requirements  are  any  more 
burdensome  than  requirements  for 
similar  equipment  in  NSPS  OOOO. 

Comment:  Several  commenters  stated 
that  the  EPA  should  allow  an  operator 
to  make  a  visual  inspection  only  once 
per  quarter,  and  should  require  that 
operator  to  conduct  a  one-hour  Method 
22  evaluation  only  if  the  control  device 
is  actually  smoking.  The  commenters 
asserted  that  the  amount  of  time  it 
would  take  just  to  conduct  quarterly 
monitoring  without  this  change  could 
potentially  require  three  full-time 
equivalent  operators  for  that  task  alone. 

The  commenters  requested  that  the 
EPA  make  two  additional  changes  to  the 
FIP’s  current  requirements  for 
monitoring  smoking  combustion 
devices,  though  the  commenters 
ultimately  stated  that  the  resource 
burden  to  meet  the  smoke  monitoring 
requirements  would  still  be  extreme 
regardless  of  whether  the  two  changes 
were  made.  The  first  change  is  that  the 
EPA  increase  the  amount  of  time  a 
control  device  can  smoke  before  being 
considered  a  “smoking”  device  from 
two  minutes  to  five  minutes  for 


consistency.^'’  The  second  change  is  that 
the  EPA  remove  the  phraise  “whenever 
an  operator  is  on  site”  from 
§  49.4166(g)(3).  The  commenter  stated 
that  this  phrase  is  ambiguous  when  read 
in  conjunction  with  the  phra.se  “at  a 
minimum  quarterly.”  The  commenters 
also  stated  that  it  would  be  extremely 
burdensome  for  an  operator  to  observe 
a  flare  for  an  entire  hour  each  time  that 
operator  was  on  site.  The  commenters 
ultimately  stated  that  even  with  this 
change,  the  requirement  would  still  be 
extremely  burdensome. 

Response:  We  agree  with  the 
commenters  that  the  EPA  should  only 
require  an  operator  to  conduct  a  Method 
22  evaluation  if  visible  smoke  emissions 
are  observed.  We  also  agree  with  the 
commenter’s  request  that  we  increase 
the  amount  of  time  a  control  device  can 
smoke  before  being  considered  a 
“smoking”  device  from  two  minutes  to 
five  minutes.  This  is  consistent  with  the 
specification  in  N,SPS  OOOO  at 
§  60.541. SfeKvIiKC)  and  (e)(vii)(D)(3), 
and  the  general  provisions  at  §60. 18(b) 
for  visible  emissions  testing  of 
combustion  control  devices  (77  FR 
49556).  However,  we  do  not  agree  that 
one-hour  observations  are  suitable,  as 
both  §  60.18(b)  and  NSPS  OOOO  require 
two-hour  observations  and  we  have  no 
reason  to  conclude  that  a  different 
approach  is  appropriate  here. 

We  have  revised  the  applicable 
condition  in  this  final  FIP  to  require  the 
owner  or  operator  to  monitor  for  visible 
smoke  and  to  only  conduct  a  Method  22 
evaluation  if  visible  .smoke  emissions 
are  observed.  We  have  also  revised  the 
provision  to  specify  that  visible  smoke 
emissions  are  present  if  smoke  is 
observed  more  than  five  minutes  in  any 
2  consecutive  hours.  We  have  not 
removed  the  requirement  to  conduct  on 
site  inspections  of  the  operation  of  the  . 
device  when  an  operator  is  onsite,  but 
not  less  frequently  than  quarterly, 
because  we  disagree  that  this 
requirement  is  ambiguous.  In  addition, 
since  we  changed  the  monitoring 
provision  to  require  observations  for 
visible  smoke  before  triggering  the 
requirement  for  Method  22  evaluations, 
the  commenters’  concern  that  the 
requirements  are  burdensome  has  been 
addressed. 

Comment:  Several  commenters  stated 
that  the  EPA  should  allow  the  operator 
to  make  frequent  onsite  checks  or  use 
other  alternatives  to  meet  the 
continuous  recording  device 
requirement  in  §49.4165(c)(6)(v)  for 
utility  flares  and  enclosed  combustors. 
The  commenters  asserted  that  there  are 


^•■'Commenter  does  not  list  the  rule  with  which 
such  a  change  would  maintain  consistency. 


significant  challenges  with  obtaining  the 
appropriate  continuous  monitoring 
equipment,  and  that  operator  checks 
should  therefore  be  accepted  as  fully 
meeting  the  requirement,  or  at  least  as 
meeting  the  requirement  in  the  interim. 

Response:  We  agree  that  there  needs 
to  be  an  opportunity  to  perform 
alternative  monitoring  upon  prior 
written  EPA  approval.  We  have  revised 
the  applicable  provision  at  §49.4166(i) 
to  refltict  this  in  the  final  rule. 

Comment:  One  commenter  stated  that 
the  EPA  should  “require  regulated 
entities  to  regularly  monitor  VOC 
emissions  from  the  components  of 
closed-vent  systems,  using  w’ell- 
e.stablished  methods  and  leak 
thre.sholds.”  The  commenter  .stated  that 
in  the  preamble  and  proposed 
regulatory  text,  the  EPA  required  proper 
maintenance  and  operation  of  vent 
lines,  connections,  fittings,  valves,  relief 
valves,  or  any  other  appurtenance 
employed  to  contain,  collect  and 
transport  gases,  and  required  that  these 
components  be  designed  to  operate  with 
no  detectable  natural  gas  emissions  (77 
FR  48889,  48896).  However,  the  EPA 
failed  to  require  produt:ers  to 
demonstrate  or  verify  that  the  required 
closed-vent  systems  are  “maintained 
and  operated  properly”  or  “operate  with 
no  detectable  natural  gas  emissions.” 
Commenter  stated  that  without  a 
monitoring  or  verification  requirement, 
the  requirements  for  closed-vent 
systems  “will  be  unenforceable  and 
largely  hortatory  in  nature.” 

Commenter  also  stated  that  the  lack  of 
monitoring  or  verification  requirements 
for  closed-vent  systems  is  at  odds  with  • 
the  goal  of  the  FIP,  which  is  to  establish 
emission  limits  at  oil  and  natural  gas 
facilities  that  are  legal  and  practically 
enforceable.  Commenter  asserted  that 
absent  these  verification  requirements,  a 
producer  could  not  guarantee  natural 
gas  is  controlled  at  90%  or  98%,  and  the 
EPA  could  not  guarantee  that  the 
projected  emission  reductions  have 
been  achieved.  Commenter  stated  that 
the  EPA  requires  closed-vent  monitoring 
techniques  in  other  regulations, 
including  NSPS  OOOO  and  the 
“National  Uniform  Emission 
Standards.”  Commenter 
recommended  that,  at  a  minimum,  the 
EPA  use  the  approach  proposed  by  the 
agency  in  the  National  Uniform 
Emission  Standards. 


2*’ “National  Uniform  Emission  Standards  for 
Storage  Vessel  and  Transfer  Operations,  Equipment 
Leaks,  and  Closed  Vent  Systems  and  Control 
Devices:  and  Revisions  to  the  National  Uniform 
Emission  Standards  General  Provisions,”  77  FR 
17,898,  17,943  and  18.009  (proposed  Mar.  26,  2012) 
(proposed  40  CFR  65.429(a)). 
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liesponso:  We  disagree  that  leak 
detection  and  repair  (LDAR) 
requirements  should  be  included  in  this 
FIP.  As  discussed  in  the  preamble  and 
rSI)  for  N.SPS  (){)()(),  it  was  determined 
that  LDAR  monitoring  W'as  not  cost 
effective  for  smaller  oil  and  natural  gas 
production  facilities  and  we  have  no 
information  from  which  to  conclude 
that  the  same  is  not  the  case  here.  To 
demonstrate  comjiliance  with  the 
recpiirements  for  closed-vent  systems, 
the  final  rule  requires  all  vent  lines, 
connetdions,  fittings,  valves,  relird 
valves,  or  any  other  appurtenance  on 
tank  covers  and  closed-vent  systems  hr; 
maintained  and  operated- properly  at  all 
times  and  that  they  are  visually 
inspected  at  least  quarterly  while  the 
equipment  is  operating.  F’urther,  each 
bypass  devices  on  all  closed-vent 
systems  are  n^piired  to  be  equipped 
with  a  flow  meter  to  continuously 
monitor  the  volume  of  natural  gas 
emissions  that  are  diverted  from  the 
natural  gas  gathering  pipeline,  or 
requirerl  control  device.  The  final  ride 
requires  that  the  owners  and  operators 
keep  records  of  all  monitoring 
parameters  and  report  instance  where 
construction  and  operation  was  not 
performed  in  compliance  wdth  the 
requirements  specified  in  the  final  rule. 

C.  Reporting  Requirements 

Comment:  Commenter  recommended 
that  the  EPA  require  a  .self-certification 
mechanism,  which  wmuld  require  a 
senior  company  official  to  certify  as  to 
the  truth,  accuracy  and  completeness  of 
its  annual  report.  Commenter  suggested 
that  the  EPA  draw  on  the  example  of  the 
NSPS  OOOO  in  developing  this 
mei;hanism. 

Response:  We  agree  that  self- 
certification  is  an  important  mechanism 
for  assuring  the  public  that  the 
information  submitted  by  each  facility  is 
accurate  and  have  added  a  provision  in 
the  rule  requiring  owners  or  operators  to 
C(mtify  as  to  the  truth,  accuracy  and 
completeness  of  the  annual  reports.  The 
PTA  already  requires  a  similar 
certification  in  the  N.SPS  OOOO; 
therefore,  we  concluded  that  it  is  not 
unreasonable  to  require  the  certification 
for  reports  submitted  under  this  FIP. 

H.  Cost  Analysis 

Comment:  One  commenter  agreed 
with  the  EPA’s  position  that  the  FIP 
does  not  impose  a  significant  cost  on 
operators.  Another  commenter  noted  the 
benefits  of  the  FIP,  spetdfically  citing 
the  substantial  and  cost-effective  VOC 
reductions  that  the  EPA  estimated  in  the 
FIP. 

Response:  We  acknowledge  the 
support  of  these  commenters  for  this 


FIP.  We  have  included  information 
regarding  the  cost-effectiveness  of  this 
FIP  in  the  TSD  for  the  interim  final 
rule.^^ 

C’ommen/.  Commenter  stated  that  the 
EPA  does  not  address  the  economic 
benefits  of  natural  gas  capture  w'hen 
estimating  the  co.sts  and  benefits  of  the 
FIP.  The  commenter  stated  that 
‘■producers  are  very  likely  to  derive 
substantial  amounts  of  revenue  by 
installing  vapor  recovery  units  and 
gathering  lines  to  route  excess  natural 
gas  that  is  captured  by  voluntary  REC^s 
and  through  other  regulatory 
requirements  to  reduce  leaks.”  The 
commenter  referenced  an  NRD(] 
report  and  the  N.SPS  OOOO  (77  FR 
49,5,34,  49537)  to  support  this  point.  I’he 
commenter  also  stated  that  the  EPA 
noted  this  revenue  opportunity  in  the 
FIP  T.SD,  though  it  did  not  address  it  in 
the  FIP  itself.  The  commenter  .stated  that 
it  is  especially  important  to  consider 
these  benefits  because  the  EPA  notes 
that  its  analysis  already  overestimates 
co.sts,  and  also  generally  stated  that  gas 
is  a  valuable  commodity  that  should  not 
be  wasted. 

Response:  We  did  not  discuss  the  use 
of  RECs  in  the  co.st  analysis  in  the  TSD, 
as  there  is  not  currently  adequate  access 
to  pipeline  gathering  systems  on  the 
FBIR  to  require  RECs  from  well 
completion  and  recompletion 
operations,  thus  the  current 
infrastructure  is  not  amenable  to  this 
technique  at  this  time.  However,  if  W'e 
determine  at  a  later  date  that  there  is  a 
need  for  additional  control  of  VOC 
emissions  during  oil  and  natural  gas 
production  well  completion  and 
recompletion  operations  on  the  FBIR. 
we  may  propose  additional  FIPs  or 
propose  supplements  to  this  FIP. 

Comment:  Commenter  stated  that  the 
EPA  failed  to  quantify  the  economic 
benefits  of  protecting  public  health  and 
ecosystems  from  pollution  in  the  F'lP. 
Commenter  stated  that  increa.sed  oil  and 
natural  gas  production  leads  to 
increa.sed  levels  of  ozone  in  the 
surrounding  area,  risking  public 
health.^’*  Commenter  stated  that  tin;  EPA 


TSn  include.s  a  more  detailed  explanation 
of  the  c.ost  analysi.s  for  this  FIP.  It  ran  be  found  in 
the  docket  for  this  role.  Docket  ID:  h'PA-ROB— 0.\R- 
2012-0479,  which  can  he  accessed  at:  http:// 
wMiv. regulations. gov. 

"Natural  Resources  Defen.se  Council.  Leaking 
Profits:  The  U.S.  Oil  and  (Jas  Industry  (ian  RrMiuce 
Pollution.  (Conserve  Resources,  and  Make  Money  by 
Preventing  Methane  Waste,"  2012.  A  copy  of  this 
document  has  been  ini:luded  in  the  docket  for  this 
ride  under  Dm'.kel  ID:  EP.A-R08-OAR-201 2-0479. 
whii:h  can  Ik!  accessed  at:  http:// 
wwiv. regulations. gov. 

-‘‘(ioinineiiler  provides  several  examples  in 
which  oil  and  gas  development  drivi!s  up  ozone 
emissions.  .See  NRIXI  comments  in  the  docket  for 
this  rule  for  spec:ific  citations. 


must  consider  the  medical  and  other 
public  health  costs  associated  with  oil 
and  natural  gas  |)roduction  and 
resulting  ozone  m  order  to  provide  an 
accurate  economic  impact  assessment 
for  the  FIP. 

Response:  Given  the  accelerated 
development  in  this  area,  the  high  VO(] 
emissions  as.sociated  with  the  oil  and 
natural  gas  operations  and  the  absence 
of  infrastructure  on  the  FBIR,  we 
determined  the  FIP  should  he  effective 
immediately  upon  promulgation  to 
ensure  the  protection  of  public  health 
and  the  environment  from  exposure  to 
air  pollution,  avoid  fire  hazards  and 
protect  the  public  from  hazardous 
conditions.  This  FIP  establishes 
regulations  that  significantly  reduce 
VOC  emi.ssions  from  oil  and  natural  gas 
production  facilities  on  the  FBIR, 
thereby  protecting  public  health  and  the 
environment.  This  FIP  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866  and  therefore  an 
analysis  of  the  potential  costs  and 
benefits  associated  with  this  action  is 
not  required.  While  we  did  not 
.specifically  quantify  the  economic 
benefits  of  protecting  public  health  and 
the  environment  in  the  cost  analysis,  the 
control  equipment  required  by  this  FIP 
is  already  extremely  cost  effective  at  less 
than  $1 5/ton,  and  any  additional  co.st 
benefits  due  to  possible  reduced  public 
health  costs  would  only  result  in 
increased  cost  effectiveness.  Therefore, 
we  believe  the  cost  analysis  sufficiently 
addresses  the  economic  impacts  for  this 
action. 

/.  Public  Notice 

Comment:  A  commenter  stated  that 
the  EPA  did  not  provide  the  public  with 
proper  notice  of  the  hearing,  and 
therefore  failed  to  ensure  public 
participation  in  the  rulemaking  process. 
The  commenter  stated  that  the  notice  of 
the  hearing  in  the  tribal  newspapers 
mistakenly  referred  to  the  hearing  as  a 
“meeting,”  which  the  commenter  noted 
is  quite  different  than  a  hearing.  The 
commenter  also  stated  that  information 
about  the  hearing  should  have  been 
advertised  on  the  radio,  and  noted  that 
many  residents  in  the  FBIR  have  limited 
internet  access.  .Some  commenters 
blamed  lack  of  adequate  notice  on  w'hat 
they  observed  to  be  a  low  turnout  at  the 
hearing(s).  One  commenter  stated  that 
the  oil  companies  had  been  given 
adequate  notice,  but  the  public  had  not. 
One  commenter  urged  the  EPA  to  come 
back  and  host  more  hearings.  Several 
commenters  requested  an  extension  of 
the  comment  period,  but  none  specified 
a  suggested  length  of  extension. 

Response:  We  disagree  with  these 
comments.  We  have  exceeded  the  CAA 
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public  notice  requirements  for 
nilemaicing.  Under  Set;tion  307,  the  FPA 
is  required  to  allow  any  person  to  ' 
submit  written  comments,  data,  or 
d(K;umentary  information,  as  well  as 
give  interested  persons  an  opportunity 
for  the  oral  presentation  of  data,  views, 
or  arguments.  The  EPA  is  required  to 
keep  a  transcript  of  any  oral 
presentations  and  keep  the  record  of  the 
proceeding  open  for  30  days  after 
comphition  of  the  proceeding  to  provide 
an  opportunity  for  submission  of 
rebuttal  and  supplementary 
information.  The  EPA  is  required  to 
allow  a  reasonable  period  of  at  least  30 
days  for  public  participation. 

As  explained  earlier  in  this  notice,  in 
promulgating  this  mie,  the  EPA  is 
exercising  its  discretionary  authority 
under  sections  301(a)  and  301(d)(4)  of 
the  CAA  to  promulgate  regulations  as 
necessary  to  protect  tribal  air  resources. 
Therefore,  w'hile  the  Title  I  planning 
requirements  of  the  CAA  applicable  to 
states  do  not  directly  apply  to  the  EPA 
in  promulgating  a  FIP  in  Indian 
Country,  the  EPA  used  the  public  notice 
requirements  found  within  the  planning 
requirements  as  a  guide  in  developing 
this  FIP.  For  this  FIP,  the  EPA  also 
followed  the  public  hearing  and  public 
notice  regulations  in  40  CFR  51.102  as 
a  guide.  According  to  CAA  sections 
301(a)  and  301(d)(4)  and  40  CFR  51.102, 
notice  given  to  the  public  is  to  be 
provided  by  prominent  adverti.sement  in 
the  affected  area  announcing  the  date(s), 
time.s(s),  and  place(s)  of  such  hearings. 
Each  proposed  plan  is  to  be  made 
available  for  public  inspection  in  at 
lea.st  one  location  in  each  region  that  it 
will  apply. 

The  proposed  FIP  was  published  in 
the  Federal  Register  on  August  15, 

2012.  The  Federal  Register  notice  stated 
that  public  hearings  would  be  held  on 
September  12,  2012  from  1—4  p.m.  and 
again  at  6-8  p.m.  at  the  4  Bears  Casino 
and  Lodge  in  New  Town,  ND.  An 
address  for  the  location  and  contact 
information  was  provided.  The  Federal 
Register  notice  provided  for  a  60-day 
comment  period,  which  required  that 
public  comments  be  received  by  the 
EPA  Region  8  by  October  15,  2012  and 
provided  instructions  for  submitting 
comments.  Two  locations  for  review'  of 
publically  available  supporting  docket 
materials  for  this  FIP  were  listed 
including  one  at  the  EPA  Region  8  office 
in  Denver  and  one  at  the  Environmental 
Division  office  of  the  Three  Affiliated 
Tribes  of  the  Mandan,  Hidatsa,  and 
Arikara  Nation,  in  New  Town,  ND.  A 
link  for  publically  available  electronic 
docket  materials  w'as  listed  in  the 
Federal  Register  notice. 


A  public  notice  was  posted  in  the 
following  newspapers  regarding  the 
availability  of  tins  FIP  for  public 
comment  on  Augu.st  15  and  17.  2012: 
Bismarck  Tribune,  Dickinson  Press, 

Minot  Daily  News.  New  Tow'ii  News, 
Willi.ston  Herald,  MHA  Times,  and 
Mountrail  C-ounty  Record.  This  public 
notice  included  all  of  the  information 
about  the  public  hearings,  docket  review 
locatiorts  (including  internet  link), 
contact  information,  and  the 
instructions  for  submittal  of  comments 
that  was  contained  in  the  Federal 
Register  notice.  Additionally,  this 
{)ublic  notice  listed  seven  locations  and 
addres.ses  where  the  public  could 
review  copies  of  this  FIP  and  all 
supporting  docket  mat(irials  in  addition 
to  the  two  listed  in  the  Federal  Register 
notice,  including:  Three  Affiliated 
I’ribes  of  the  Mandan,  Hidatsa.  and 
Arikara  Nation’s  Administration  Office, 
New  Town.  ND;  Fort  Berthold 
Community  College  Library,  New  Tow'n, 
ND;  Mandaree  Community  Center, 
Mandaree,  ND;  Parshall  Segment  Office, 
Parshall,  ND;  Twin  Buttes  Memorial 
Hall,  Halliday,  ND;  White  Shield 
Segment  Office,  Roseglen,  ND;  and  Four 
Bears  Community  Building.  Four  Bears 
Village,  ND.  The  EPA  confirmed  that 
this  public  notice  was  published  in  each 
of  the  seven  local  newspapers.  We 
confirmed  that  copies  of  the  FIP  and 
administrative  records  were  received  on 
August  13,  2012  by  each  of  the  nine 
locations  listed  above. 

We  also  prepared  a  public  notice  and 
request  for  comment  bulletin.  A  copy  of 
the  bulletin  was  provided  to  the 
Director  of  the  Three  Affiliated  Tribes  of 
the  Mandan.  Hidatsa,  and  Arikara 
Nation  Environmental  Programs  Office 
in  New  Towm,  ND  on  Augu.st  10,  2012 
with  a  request  that  it  be  posted  in 
prominent  locations  throughout  the 
Reservation  and  affected  area.  The 
bulletin  provided  a  summary  of  the 
proposed  rule,  the  contacts,  the  nine 
locations  where  the  proposed  rule  and 
administrative  records  could  be  viewed, 
the  date,  times  and  location  of  the 
public  hearings  and  referred  the  public 
to  a  link  for  publically  available 
electronic  docket  materials. 

Additionally,  we  prepared  a  Public 
Service  Announcement  (PSA)  for  the 
local  radio  .station,  KMHA  91.3  FM 
Radio,  Fort  Berthold.  New  Town.  ND.  A 
copy  of  the  PSA  was  provided  to  the 
Director  of  the  Three  Affiliated  Tribes  of 
the  Mandan,  Hidat.sa,  and  Arikara 
Nation  Environmental  Programs  Office 
in  New  Town,  ND  on  August  10.  2012 
with  a  request  that  it  be  provided  to  the 
local  radio  station  for  broadcasting 
throughout  the  Reservation  and  affected 
area.  The  PS.^  provided  a  brief  summary 


of  the  pnjposed  rule,  requested  public 
comment  tlirough  October  15,  2012, 
provided  a  contact,  listed  the  eight 
locations  on  the  FBIR  where  the 
proposed  rule  and  admini.strative 
records  could  be  viewed,  and  provided 
date,  time(s)  and  location  information 
for  the  September  12,  2012  public 
hearings.  One  of  the  commenters  noted 
the  PSA  was  aired  on  the  local  radio 
station.  This  is  documented  on  Page  30 
of  the  public  hearing  transcript  for 
September  12,  2012  at  6  p.m. 

Transcripts  for  both  public  hearings 
held  on  September  12,  2012  were 
generated  and  placed  into  the  docket  for 
this  FIP.  The  comment  period  was  kept 
optm  for  30  days  after  the  public 
hearing.  Wt;  verified  that  the  seven 
newspaper  notices  published  on  August 
15  and  17,  2012  referenced  the  public 
hearings  held  on  September  12,  2012  as 
“public  hearing"  and  not  as  a  “public 
meeting.”  This  included  the  New  Town 
New's  and  the  MHA  Times  in  New 
Town,  ND.  The  commenter  may  have 
intended  to  refer  to  the  PSA  instead  of 
the  newspaper  regariiing  reference  to  a 
“public  meeting”  instead  of  a  “public 
hearing.”  The  PSA  inadvertently 
referred  to  the  “public  hearing”  as  a 
“public  meeting.” 

These  opportunities  for  public 
participation  were  provided  equally  to 
the  public  and  the  regulated 
community.  All  residents  and  the 
regulated  community  were  given  the 
same  opportunities  to  request  and 
access  information,  comment  and 
participate  in  this  rule  making  process. 
Based  on  the  Federal  Register  notic:e, 
newspaper  notices,  posting  public 
notice  and  request  for  comment  bulletin 
at  locations  on  the  reservation,  holding 
two  public  hearings,  making  public 
hearing  transcripts  publically  available, 
providing  a  60-day  public  comment 
period,  PSA,  and  links  for  publically 
available  electronic  docket  materials, 
the  EPA  has  exceeded  all  legal 
rtK}uirements  for  proper  public  notice  of 
this  FIP.  We  therefore  decided  not  to 
hold  additional  hearings  and  meetings, 
or  extend  the  public  comment  period. 

Comment:  Another  commenter  stated 
that  the  lack  of  adequate  piiblic  notice 
was  not  compliant  with  environmental 
justice. 

Response:  We  disagree  with  this 
comment.  Environmental  justice  is  one 
of  the  Agency’s  highest  priorities  and 
we  believe  the  process  used  in 
developing  this  rule  fully  complies  with 
the  requirements  of  Executive  Order 
12898  (59  FR  7629,  February  16,  1994), 
which  establishes  federal  executive 
policy  on  environmental  justice  (EJ).  Its 
main  provision  directs  federal  agencies, 
to  the  greate.st  extent  practicable  and 
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permitted  by  law,  to  make  E}  part  of 
their  mission  by  identifying  and 
addressing,  as  appropriate, 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
of  their  programs,  policies,  and 
activities  on  minority  populations  and 
low-income  populations  in  the  United 
States.  EPA  defTnes  environmental 
justice  as  providing  fair  treatment  and 
meaningful  participation  in 
environmental  decision  making.  As 
detailed  above,  EPA  exceeded  CAA 
public  notice  requirements  for 
rulemaking,  and  the  record  reflects 
extensive  efforts  to  ensure  meaningful 
participation  in  this  case.  Tlie  EPA’s 
Action  Development  Process,  Interim 
Guidance  for  Considering 
Environmental  Justice  during  the 
Development  of  an  Action  provides 
additional  guiilance  for  implementation 
of  EC)  12898  related  to  public  notice  for 
actions  like  rulemaking.  This  guidance 
suggests  inclusion  of  one  or  more  public 
meetings  or  hearings  in  or  near  affected 
communities  and  tribes.  Public 
meetings  or  hearings  should  include 
.sufficient  notice  and  should  be 
scheduled  at  a  time  and  place 
convenient  to  the  affected  communities 
and  tribes.  Successful  solicitation  of 
public  comments  from  affected 
communities  and  tribes  may  incorporate 
tailored  outreach  materials  that  are 
concise,  understandable,  and  readily 
accessible  to  the  coininunities  to  be 
reached.  For  remote  towns  and  villages, 
local  radio  stations,  local  ntjwspapers, 
and  posters  at  village  or  cmnmunity 
centers  may  repre.sent  the  most  effective 
approach.  We  (imployed  these  methods 
to  ensure  that  we  reached  the  FBIR  EJ 
community  and  allowed  for  meaningful 
involvement  of  affected  communities 
and  tribes. 

While  we  understand  that  manv 
residents  on  the  FPIR  do  not  have 
internet  access,  we  employed  numerous 
prominent  advertisement  methods  not 
relying  on  the  internet,  imduding 
newspaper  notices,  posting  public 
notice  and  reque.st  for  comment  bulletin 
at  locations  on  the  FBIR.  holding  public 
hearings,  providing  a  80-day  public 
comment  period,  providing  a  PSA 
broadcast  on  local  radio,  as  well  as 
relying  on  the  internet  by  providing 
links  for  publically  available  electronic 
docket  materials. 

We  conclude  that  the  public  notice 
process  exceeded  EPA’s  legal 
obligations  in  rulemakings  of  this  typo, 
and  that  there  is  no  reason  to  believe 
that  such  public  notice  was  inadequate 
for  compliance  with  the  Executive 


Order.3"  Although  we  agree  that  turnout 
was  low  at  the  September  12,  2012 
public  hearings,  we  do  not  believe  that 
additional  public  hearings  or  meetings 
w'ould  have  significantly  increa.sed 
turnout.  We  believe  that  low  turnout  at 
the  public  hearings  was  due  to  factors 
other  than  the  significant  public  notice 
methods  employed.  We  employed  every 
reasonable  effort  to  encourage 
attendance  at  public  hearings  and  obtain 
public  comments  on  this  FIP. 

We  recognize  that  there  are  EJ 
concerns  in  the  FBIR  community.  We 
have  determined  that  this  rule  will  not 
have  disproportionately  high  and 
adverse  human  health  or  environmental 
effects  on  minority,  low-income,  and 
indigenous  populations,  because  it 
ensures  compliance  with  the  NAAQS, 
which  provides  environmental  and 
public  health  protection  for  all  affected 
populations.  Compliance  with  the 
NAAQS  is  relevant  to  an  EJ  claim  to  the 
extent  that  the  NAAQS  are  health-based 
standards,  designed  to  protect  public 
health  with  an  adequate  margin  of 
safety,  including  sensitive  populations 
such  as  children,  the  elderly,  and 
asthmatics. 

Coninwnt:  A  commenter  asked  if  the 
annual  report  of  FBIR  facility  activity 
would  be  accessible  by  the  public. 

Rpsponse:  These  reports  will  be 
submitted  to  the  EPA  Region  8  office  in 
Dc'uver,  Colorado  and  maintained  on 
file  and  will  be  available  to  the  public. 
The  documents  may  be  obtained 
through  the  Freedom  of  Information  Act 
(FOIA)  process.  If  you  seek  a  record,  you 
should  address  your  request  to  the  EPA 
Region  8  FOIA  Office.  Requests  for 
records  can  be  sent  by  mail  to  FOIA 
office  at  Regional  E'reedom  of 
Information  Officer;  U..S.  EPA,  Region  8, 
Mailcode:  8-OC;  159.5  Wynkoop  .Street; 
Denver.  CO  80202-1129.  Request  may 
also  be  made  by  electronic  mail  to 
rHfnm@ppn.gnv.  by  facsimile  at  (,'t03) 
.312~()859,  or  by  telephone  at  (303j  312- 
8858.  Your  request  should  be  as  specific 
as  possible  with  regard  to  the  subject, 
time  frames,  and  locations.  You  do  not 
have  to  give  a  requested  record's  name 
or  title,  but  the  more  specific  you  are; 
the  more  likely  it  will  be  that  the  record 
you  seek  can  be  located.  For  example, 
if  you  are  seeking  records  dealing  with 
the  FIP  annual  reports,  request  the  FBIR 


111  re  Shell  (lulf  of  Mexico,  Inc.  (r  Shell 

Offshore.  Inc..  15  BAD _ ,  OOS  Appeal  Nos.  11-OJ. 

n-0.1.  11  04.  1 1-08,  slip  op,  .It  40  n.  38  (EAB  |an, 
12,  2012)  (treating  evidence  of  compliance  with 
.statutory  and  regulatory  public  participation 
requirements  as  showing  stifficiencv  of 
participation  for  purposes  of  compliance  with  EO). 
A  r:opy  of  the  document  has  piaced  in  the  docket 
for  this  nile  under  Dot  ket  ID;  EPA-R08-(JAR- 
2012-0479.  which  can  Im“  accessed  at;  http:// 
www.regulations.gnv. 


FIP  Annual  Reports,  the  owmer  or 
operator  you  seek  information  on,  and 
the  calendar  year(s)  for  the  reports  you 
seek. 

V.  Summary  of  Final  Rule  and 
Significant  Changes  from  the  Proposed 
and  Interim  Final  Rule 

A.  Administrative  Edits 

Correction:  In  the  proposed  rule  w'e 
identified  incorrect  citations  to  the  Code 
of  Federal  Regulations  (CFR)  for 
publishing  the  rule.  The  final  rule  has 
been  promulgated  at  Subpart  K  of  40 
CFR  part  49  which  is  specific  to  Region 
8  FlPs. 

§49.140  is  now  §49.4181; 

§49.141  is  now  §49.4162; 

§49.142  is  now  §49.4163; 

§49.143  is  now  §49.4164; 

§49.144  is  now  §49.4165; 

§49.145  is  now  §49.4166; 

§49.148  is  now  §49.4187;  and 

§49.147  is  now  §49.4168. 

B.  Introduction 

This  rule  applies  to  any  person  who 
owns  or  operates  an  existing 
(constructed  or  modified  on  or  after 
August  12,  2007),  new,  or  modified  oil 
and  natural  gas  production  facility 
that  is  located  on  the  FBIR  and 
producing  from  the  Bakken  Pool  with 
one  or  more  oil  and  natural  gas  wells, 
any  one  of  w’hich  a  well  completion  or 
recompletion  operation  is/was  initiated 
on  or  after  August  12,  2007. 

E’or  the  purposes  of  this  rule,  a  well 
completion  means  the  proce.ss  that 
allows  for  the  flowback  of  oil  and 
natural  gas  from  newdy  drilled  wells  to 
expel  drilling  and  reservoir  fluids  and 
tests  the  reservoir  flow'  characteristics, 
which  may  vent  produced  hydrocarbons 
to  the  atmosphere  via  an  open  piit  or 
tank.  A  w'ell  completion  operation 
means  any  oil  and  natural  gas  well 
completion  with  hydraulic  fracturing 
occurring  at  an  oil  and  natural  gas 
production  facility.  The  completion  date 
is  considered  the  date  that  construction 
at  an  oil  and  natural  gas  production 
facility  has  commenced.  The 
ret:ompletion  date  is  considered  the  date 
that  a  modification  has  occurreil  at  an 
oil  and  natural  gas  production  facility. 
The  reason  we  selected  the  initiation  of 
completions  operations  as  the  date  for 
defining  a  new  facility  is  that  owners 
and  operators  use  drill  rigs  prior  to 


For  tiu!  purposes  of  ttiis  rulo,  an  oil  and  natural 
gas  produflion  facility  consists  of  one  or  more  oil 
and  natural  gas  wells  and  the  air  polliition  emitting 
units  that  are  utilized  for  production  operations  and 
storage  operations  for  those  wells.  This  definition 
was  clarified  from  what  was  propost^d  in  the 
interim  final  rule.  Additionally.  August  12,  2007  is 
the  earliest  well  completion  date  identified  in  the 
C.AEOs. 
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initial  completion  operations  and  this 
equipment  is  generally  not  in  one 
location  long  enough  to  be  considered  a 
stationary  source.  In  addition,  it  is  not 
certain  during  the  drilling  operations 
whether  a  well  will  be  a  producing  well. 
Hence,  it  is  not  known  whether  an  oil 
and  natural  gas  production  facility  will 
b(!  con.structed  to  support  that  well.  The 
outcome  of  a  completion  operation 
provides  the  well  owners  and  operators 
information  necessary  to  determine 
whether  an  oil  and  natural  gas 
production  facility  will  be  constructed. 

Clarification:  We  have  added 
language  to  the  introduction  at 
S  49.41Hl(b)  to  clarify  that,  for  the 
purposes  of  this  rule,  the  initiation  of 
well  completion  operations  and  well 
recompletion  operations  are  the  dates 
that  construction  and  modifications 
commence,  as  set  forth  in  the  regulatory 
text  of  this  final  rule. 

Com|)liance  with  the  rule  is  required 
no  later  than  |une  20.  2013  or  upon 
initiation  of  well  completion  or 
recompletion  operations,  whichever  is 
later.  Upon  signature  by  the 
Admini.strator,  we  will  po.st  this  rule  on 
our  internet  site  [http://\\’ii'w.epo.gov/ 
rcgionS/air/fhirfip.html]  and  notify  the 
owners  and  operators  and  the  Three 
Affiliated  Tribes  of  tbe  Mandan, 

Hidat.sa,  and  Arikara  Nation. 

Clarification:  We  have  changed  the 
language!  in  the  introduction  at 
§  49.4161(c)  to  clarify  that  the 
compliance  date  is  upon  initiation  of 
well  completion  operations  and  well 
recompletion  operations,  as  follows: 
“§49.4 161(c)  When  must  1  comply  with 
§§49.4161  through  49.4168? 

Compliance  with  §§49.4161  through 
49.4168  is  reejuired  no  later  than  )une 
20.  2013  or  upon  initiation  of  well 
completion  opeirations  or  well 
recompletion  operations,  whicheveir  is 
later.” 

C.  Provisions  for  Delegation  of 
Administration  to  the  Three  Affiliated 
Tribes  of  the  Mandan,  Hidatsa,  and 
Arikara  Nation 

The  provisions  in  §49.4162  establish 
the  steps  by  which  the  Three  Affiliated 
Tribes  of  tbe  Mandan,  Hidatsa,  and 
Arikara  Nation  may  request  delegation 
to  assist  us  with  the  administration  of 
this  rule  and  the  process  by  which  the 
Regional  Admini.strator  of  the  EPA 
Region  8  may  delegate  to  the  Tribes  the 
authority  to  assist  with  such 
administration  of  this  rule.  As  described 
in  the  regulatory  provisions,  any  such 
delegation  will  be  accomplished 
through  a  delegation  of  authority 
agreement  betw'een  the  Regional 
Administrator  and  the  Three  Affiliated 
Tribes  of  the  Mandan,  Hidat.sa,  and 


Arikara  Nation.  This  .section  provides 
for  administrative  delegation  of  this 
federal  rule  and  does  not  affect  the 
eligibility  criteria  under  CAA  section 
301(d)  and  40  CFR  49.6  for  TAS  should 
the  Tribes  decide  to  .seek  such  treatment 
for  the  purpo.se  of  administering  their 
own  EPA-approved  program  under 
tribal  law.  Administrative  delegation  is 
a  separate  process  from  'FAS  under  the 
TAR.  Under  the  TAR.  Indian  tribes  seek 
EPA-approval  of  their  eligibility  to  run 
CAA  programs  under  their  own  laws. 

The  Three  Affiliated  Tribes  of  the 
Mandan.  Hidatsa,  and  Arikara  Nation 
would  not  need  to  seek  TAS  under  the 
TAR  for  purposes  of  requesting  to  assist 
us  with  administration  of  this  rule 
through  a  delegation  of  authority 
agreement.  In  the  event  such  an 
agreement  is  reached,  the  rule  would 
f:ontinue  to  operate  under  federal 
authority  throughout  the  EBIR,  and  the 
Tribes  would  assist  us  with 
administration  of  the  rule  to  the  extent 
specified  in  the  agreement. 

D.  General  Provisions 

The  provisions  in  §49.4163  General 
Provisions  provide:  (1)  Definitions  that 
apply  to  this  rule;  (2)  assurance  that  we 
will  maintain  its  authority  to  require 
testing,  monitoring,  recordkeeping,  and 
reporting  in  addition  to  that  already 
required  by  an  applicable  requirement, 
in  a  permit  to  construct  or  permit  to 
operate  in  order  to  ensure  compliance; 
and  (3)  assurance  that  nothing  in  the 
rule  will  pret:lude  the  use,  including  the 
exclusive  use,  of  any  credible  evidence 
or  information,  relevant  to  whether  a 
facility  would  have  been  in  compliance 
with  applicable  requirements  if  the 
appropriate  performance  or  compliance 
test  had  been  performed. 

E.  Construction  and  Operational  Control 

Measures  ' 

The  provisions  in  §49.4164 
Construction  and  Operational  Control 
Measures  provide  requirements  to 
reduce  VOC  emissions  during  well 
completion  and  recompletion 
operations.  The  owner  or  operator  must 
route  all  casinghead  natural  gas 
emissions  associated  with  completion 
and  recompletion  operations  to  a  utility 
flare  or  a  pit  flare  capable  of  reducing 
the  mass  content  of  VOCs  in  the  natural 
gas  vented  to  it  by  at  least  90.0%.  VVe- 
note  that  the  well  completion  and 
recompletion  control  requirements  to 
use  pit  flares  or  utility  flares  that  have 
•  the  capability  to  reduce  the  mass 
t:ontent  of  VOC  in  the  natural  ga.s 
emissions  routed  to  them  by  at  lea.st 
OO.O'K)  percent  by  weight  are  the 
minimum  level  of  control  that  will  be 
allowed  under  this  rule.  Owners  and 


operators  may  also  choose  to  perform 
reduced  emission  completions  and 
recompletions  which  would  exceed 
the  90.0%  VOC  emission  reduction 
requirement.  This  .section  also  requires 
the  control  of  production  and  storage 
operations  and  imposes  a  timeline  for 
installation  of  the  controls  on  these 
operations.  The  owner  or  operator  is 
required  to  reduce  the  mass  content  of 
VOC  emissions  from  natural  gas  during 
oil  and  natural  gas  production  and 
storage  operations  by  at  least  90.0% 
percent  on  the  first  date  of  production. 

Within  90  days  of  the  first  date  of 
production,  we  require  the  owner  or 
operator  to  route  tbe  natural  gas  from 
tbe  production  and  storage  opi?rations 
through  a  clo.sed-vent  system  to  a  utility 
flare  or  equivalent  combustion  device 
capable  of  reducing  the  mass  content  of 
VOC  in  the  natural  gas  vented  to  the 
device  by  at  least  98.0%.  The  owner  or 
operator  also  has  the  option  to  design 
tbeir  production  and  storage  operations 
to  recover  the  natural  gas  as  product  and 
inject  it  into  a  natural  gas  gathering 
pipeline  sy.stem  for  sale  or  other 
beneficial  purpose.  For  those  owners  or 
operators  that  choose  to  capture  the 
natural  gas  as  product  rather  than  a 
pollutant  to  be  controlled,  the  natural 
gas  may  temporarily  be  routed  through 
a  closed-vent  system  to  an  enclosed 
combustor,  utility  flare  or  pit  flare  in 
instances  where  injection  of  the  product 
into  the  pipeline  is  temporarily 
infeasible.  In  the.se  situations,  the  pit 
flare  is  considered  a  backup  standby 
unit  used  for  unplanned  flare  events, 
such  as  during  teinporarilv  limited 
pipeline  capacity,  that  are  beyond  a 
producer’s  control  and  the  pit  flare  is 
used  to  safely  burn  the  natural  gas 
product  that  could  otherwise  pose  a 
potential  risk  to  workers,  the 
community,  or  the  environment.  The 
owner  or  operator,  however,  must  limit 
the  use  of  the  pit  flare  in  these  instances 
to  .500  hours  in  any  consecutive  12- 
month  period. 

The  rule  requires  the  owner  or 
operator  to  route  all  standing,  working, 
breathing  and  flashing  losses  from  the 
produced  oil  storage  tanks  and  any 
produced  water  storage  tanks 
interconnected  with  the  produced  oil 
storage  tanks  through  a  clo.sed  vent 
system  to  either  an  operating  system 


Knvironinontal  I’roUsclion  Agency.  Le.s.sons 
l.oam<Hj  from  Nalurat  Gas  .STAR  Partners:  Reduced 
Kmissions  Completions  for  Hydraulically  Fractured 
Natural  Gas  Wells.  Office  of  Air  and  Radiation; 
Natural  Ga.s  .Star  Program.  Washington,  UC. 
Available  at:  Uttp://efia.^ov/^asstnr/documin)ls/ 
reduced  eniissions  coniplelions.pdf.  Accessed  |uly 
2fi.  2012.  A  copy  of  this  document  has  been  placed 
in  the  docket  for  this  rule  under  Docket  ID;  EPA- 
RO8-f)AR-201 2-0479,  which  can  be  acr:eB.sed  at: 
http://i\'ivw.rf!giilalions.gov. 


Federal  Register/ Vol.  78,  No.  56 /Friday,  March  22,  2013 /Rules  and  Regulations 


17853 


designed  to  recover  and  inject  the 
natural  gas  emissions  into  a  natural  gas 
gathering  pipeline  system  lor  sale  or 
other  beneficial  use,  or  to  an  enclosed 
combustor  or  utility  flare  capable  of 
reducing  the  mass  content  of  VOC  in  the 
natural  gas  emissions  vented  to  the 
device  by  at  least  However,  to 

pri^vent  fluplicative  federal 
rinjuirements  for  owners  and  operators 
of  storage  tanks  on  the  FBIR  subject  to 
both  Jhis  rule  and  NSl’S  OOQO,  storage 
tanks  subject  to  and  controlled  under 
the  requirements  specified  in  40  CFR 
part  60,  subpart  OOQO  are  considered 
to  meet  the  storage  tank  control 
requirements  of  this  rule.  No  further 
requirements  apply  for  such  storage 
tanks  under  this  rule.  In  addition,  the 
rule  provides  that  if  the  uncontrolled 
P'l’K  of  VOCs  from  the  aggregate  of  all 
jiroduced  oil  storage  tanks  and 
produced  water  storage  tanks 
interconnected  with  produced  oil 
storage  tanks  at  an  oil  and  natural  gas 
production  facility  is  less  than,  and 
reasonably  expected  to  remain  below, 

20  tons  in  any  consecutive  12-month 
period,  then  the  owner  or  operator  may 
use  a  utility  flare  or  enclosed  combustor 
that  is  capable  of  reducing  the  mass 
content  of  VOC  in  the  natural  gas 
emissions  vented  to  the  device  by  only 
90.0%  upon  prior  written  approval  by 
the  EPA. 

The  control  devices  must  be  operated 
under  specific  conditions  as  specified  in 
§49.4165  Control  Equipment 
Recpiirements  and  §49.4166  Monitoring 
Requirements. 

F.  Control  Equipment  Requirements 

The  provisions  in  §49.4165  Control 
Equipment  Requirements  require  the 
use  of  covers  on  all  produced  oil  and 
water  .storage  tanks  and  the  use  of 
closed-vent  systems  with  all  VOC 
capture  and  control  equipment.  Section 
49.4165  also  .specifies  construction  and 
operational  requirements  for  the  covers 
and  closed-vent  systems.  In  addition, 
§49.4165  requires  specific  (;onstiuction 
and  operational  requirements  of  pit 
flares,  enclosed  combustors,  and  utility 
flares. 

The  provisions  in  §49.4165  require 
that  each  owner  and  operator  equip  the 
openings  on  each  produced  oil  storage 
tank  and  each  produced  water  storage 
lank  that  is  interconnected  with 
produced  oil  storage  tanks  with  a  cover 
that  ensures  that  natural  gas  emissions 
are  efficiently  routed  through  a  closed- 
vent  system  to  a  vapor  recovery  .system 


”lf  the  owner  or  opeidtoi  iu<,eives  written 
approval  for  a  now  method  from  the  KPA.  the  owner 
or  operator  mu.st  calculate  potential  to  emit  based 
on  the  new  El’A-appnived  method. 


an  ench)St:d  combustor,  or  a  utility  flare. 
Each  cover  and  all  openings  on  the 
cfwer  (e.g.,  access  hatches,  .sampling 
ports,  and  gauge  wtills)  must  form  a 
continuous  barrier  over  the  entire 
surface  area  of  the  jtroduced  oil  and 
produced  water  in  the  storage  tank. 

Each  cover  opening  must  be  secured  in 
a  closed,  sealed  position  (e.g.,  covered 
by  a  gasketetl  lid  or  cap)  whenever 
materiiil  is  in  the  lank  on  which  the 
cover  is  installed  except  during  those 
times  when  it  is  necessary  to  use  an 
opening  as  follows;  (1)  To  add  material 
to,  or  remove  material  from  the  unit 
(this  includes  openings  necessary  to 
equalize  or  balance  the  internal  pressure 
of  the  unit  following  changes  in  the 
level  of  the  material  in  the  unit);  or  (2) 
to  inspect  or  sample  the  material  in  the 
unit;  or  to  inspect,  maintain,  repair,  or 
rt!plac:e  equipment  located  inside  the 
unit. 

Each  owner  and  operator  is  reiiuired 
to  use  closed-vent  systems  to  collect  and 
route  natural  gas  emissions  to  the 
respective  VOC  control  devices.  All  vent 
lines,  connections,  fittings,  valves,  relief 
valves,  or  any  other  appurtenance 
employed  to  contain  and  collect  gases, 
and  transport  them  to  the  VOC  control 
equipment  must  be  maintained  and 
operated  properly  during  any  time  the 
control  equipment  is  operating  and 
must  be  designed  to  operate  with  no 
detectable  natural  gas  emissions.  If  a 
closed-vent  system  contains  one  or  more 
bypass  devices  that  could  be  used  to 
divert  all  or  a  portion  of  the  natural  gas 
from  entering  the  VOC  control  devices, 
the  owner  or  operator  must  meet  one  of 
the  follow'ing  options  for  each  bypa.ss 
device;  (1)  At  the  inlet  to  the  bypass 
device  properly  install,  calibrate, 
maintain,  and  operate  a  natural  gas  flow 
indicator  capable  of  taking  periodic 
readings  and  sounding  an  alarm  w'hen 
the  bypa.ss  device  is  open  such  that  the 
natural  gas  is  being,  or  coidd  be, 
diverted  away  from  the  control  device 
and  into  the  atmosphere;  or  (2)  secure 
the  bj'pa.ss  device  valve  in  the  non¬ 
diverting  position  using  a  car-seal  or  a 
lock-and-key  type  configuration. 

Each  owner  or  operator  is  required  to 
follow  the  manufacturer’s  written 
operating  instructions,  procedures  and 
maintenance  schedule  to  ensure  good 
air  pollution  control  practices  for 
minimizing  emissions  from  each 
enclosed  combustor  or  utility  flare.  Each 
enclo.sed  combustor  must  have  the 
capacity  to  reduce  the  mass  content  of 
the  VOC  in  the  natural  gas  routed  to  it 
by  at  least  98.0%  for  the  minimum  and 
maximum  natural  gas  volumetric  flow 
rate  and  British  Thermal  Unit  (BTIJ) 
content  routed  to  it.  For  the  purposes  of 
this  rule,  we  require  that  all  utility  flares 


instalh.’d  per  this  rule  meet  the 
requirements  in  40  CFR  60.18(b),  and  all 
enclosed  combu.stors  installed  per  this 
rule  must  be  tested  according  to  the 
N.SFS  OOOO  performance  testing 
requirements.  Until  such  time  that 
c.ompliance  is  required  with  the  storage 
vessel  recjuirements  in  the  NSPS  OOOO 
.standard,  however,  the  owner  or 
operators  can  demonstrate  compliance 
using  methods  specified  in  this  rule. 

We  determined  that  certain  work 
practice  and  op<;rational  requirements 
are  also  necessary  for  the  practical 
enforceability  of  the  VO(i  emission 
reduction  requirement  that  the  enclosed 
combu.stors  or  utility  flares  must 
achieve.  Flares  and  combustors  must  be 
operated  w'ithin  specific  parameters  to 
effectively  de.stroy  VOC  emis.sions. 
Therefore,  each  owner  or  operator  must 
ensure  that  each  enc:losed  combustor  or 
utility  flare  is;  (1)  Operated  at  all  times 
that  produced  natural  gas  and  natural 
gas  emissions  are  routed  to  it;  (2) 
operated  with  a  liquid  knock-out  system 
to  collect  any  condensable  vapors  (to 
prevent  liquids  from  going  through  the 
conti^ol  device);  (3)  equipped  w'ith  a 
flash-back  flame  arrestor;  (4)  equipped 
with  a  continuous  burning  pilot  flame 
or  an  electronically  controlled 
electronically  controlled  automatic 
igniter  system;  (5)  equipped  with  a 
monitoring  system  for  continuous 
recording  of  the  parameters  that  indicate 
proper  operation  of  each  enclosed 
combiKstor,  utility  flare,  continuous 
burning  pilot  flame  and  tdectronically 
controlled  automatic  igniter,  such  as  a 
chart  recorder  data  logger,  or  similar 
devices;  (6)  maintained  in  a  leak  free 
condition;  and  (7)  operated  w'ith  no 
visible  smoke  emissions. 

Section  49.4165  requires  that  each 
owner  or  operator  limit  the  use  of  pit 
flares  to;  (1)  The  control  natural  gas 
emissions  during  well  completion 
operations:  (2)  the  control  of  VCK" 
emissions  in  the  event  the  natural  gas 
that  is  being  re(  overed  for  sale  or  other  . 
beneficial  purpose  must  be  diverted  to 
a  backup  control  device  because 
injection  into  the  pipeline  is 
temporarily  infeasible  and  there  is  no 
operational  enclosed  combustor  or 
utility  flare  at  the  oil  and  natural  gas 
production  facility,,  in  w'hich  instances 
the  owner  or  operator  must  limit  use  of 
the  pit  flare  to  no  more  than  500  hours 
in  any  consecutive  12-month  period;  or 
(3)  iKse  when  total  uncontrolled  PTE  of 
VOCs  from  all  produced  oil  storage 
tanks  and  any  produced  water  storage 
tanks  interconnected  with  produced  oil 
storage  tanks  at  an  oil  and  natural  gas 
production  facility  have  declined  to  less 
than,  and  are  reasonably  expected  to 
stay  below,  20  tons  in  any  consecutive 
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12-nionth  period.  Fiai:h  pit  flare  must  he 
•iperated  to  reduce  the  mass  content  of 
VfX;  in  the  natural  gas  routed  to  it  by 
at  least  90.0%  and  must  be  operated 
with  no  visible  smoke  emissions.  Each 
pit  flare  must  he  etjuipped  with  an 
electronically  controlled  automatic 
igniter  with  malfunction  alarm  and 
remote  notification  system  if  the  pilot 
flame  fails.  Each  pit  flare  mu.st  be 
visually  inspected  for  the  presrurce  of  a 
pilot  flame  any  time  natural  gas  is  being 
routed  to  it  and  if  the  pilot  flame  fails, 
it  must  be  relit  as  soon  as  safely  possible 
and  the  electronically  controlled 
automatic  igniter  must  he  repaired. or 
replaced  before  the  pit  flare  is  used 
again. 

Section  49.410.5  allows  owners  or 
operators  of  oil  and  natural  gas 
production  facilities  to  u.se  control 
devices  other  than  an  enclosed 
combustor  or  utility  flare,  provided  they 
are  capable  of  achieving  at  least  a  98.0% 
VOC  destruction  efficiency  and  upon 
our  prior  written  approval  by  the  EPA. 
This  provision  will  allow  for  owner  or 
operators  to  take  advantage  of 
technological  advances  in  V(X‘ 
emission  control  for  the  oil  and  natural 
gas  production  industry  and  will 
provide  us  with  valuable  information  on 
any  new  control  technologies. 

Deletion:  VVe  have  deleted  the  testing 
requirement  at  § 49.41(i5(c)(5){iii).  This 
was  a  temporary  enclosed  combustor 
testing  requirement  that  applied  until  40 
(;FR  part  ()0  subpart  OOOO-New  .Source 
Performance  .Standard  for  Oil  and 
Natural  Oas  .Sector  (N.SP.S  (XXJO)  was 
promulgated.  Since  N.SP.S  (X)(X)  was 
promulgated  on  .^ugust  10.  2012  and 
bei:ame  effective  on  October  15.  2012, 
this  temporary  provision  is  no  longer 
necessary-. 

Correction:  VVe  have  clarified  control 
equipment  requirements  at 
§  49.4165(c)(4).  We  have  added  language 
at  §  49.4165(c)(4)  to  provide  an 
exemption  to  §  00.18(c)(2)  and  (f)(2)  for 
those  utility  flares  operated  w'ith  an 
electronically  controlled  automatic 
igniter  as  .sot  forth  in  the  regulatory  text 
of  this  final  ride. 

Clarification:  We  have  clarified  that 
enclosed  combustors  and  utility  flares 
must  be  operated  properly  at  all  times 
that  produced  natural  gas  and/or  natural 
gas  emissions  are  routed  to  them,  rather 
than  just  the  term  natural  gas.  The  rule 
now  reads  as  set  forth  in  the  regulatory 
text  of  this  final  rule  at 
§49.4165(c)(6)(i). 

Correction:  We  have  removed  the 
requirement  to  install  equipment  for  the 
monitoring  of  continuous  burning  pilot 
flames  and  electronically  controlled 
automatic  igniters  on  flares  and 
combustors.  These  requirements  were 


already  provided  for  at  § 49.41 00(gj(  1 ). 
The  rule  now  reads  as  set  forth  in  the 
regulatory  text  of  this  final  rule  at 
§49.4105(c)(0)(iv). 

Clarification:  We  have  clarified  the 
purpo.se  for  equipping  utility  flanis  and 
enclosed  combustors  with  a  monitoring 
system.  We  have  revised  the  aj)pli(;able 
provisions  to  read  as  set  forth  in  the 
regulatory  text  of  this  final  rub;  at 
§49.410.5(c)(0)(v). 

Correction:  VVe  removed  the 
requirement  to  monitor  a  pilot  flame  on 
pit  flares  since  the.se  flares  are  to  be 
operated  with  electronically  controlled 
automatic  igniters  only.  The  rule  now 
reads  as  set  forth  in  the  regulatory  text 
of  this  final  rule  at  49.4165((d)(.3(iv) 
and  (v). 

C.  Monitorinf'  fieqnirements 

Section  49.4100  Monitoring 
Requirements  requires  each  owner  or 
operator  conduct  certain  monitoring 
that  we  determined' is  necessary  for  the 
practical  enforceability  of  the  VCX] 
emission  reduction  requirements, 
including  but  not  limited  to:  (1) 
Monitoring  of  the  number  of  barrels  of 
oil  produced  at  the  facility  each  time  the 
oil  is  unloaded  from  the  produced  oil 
storage  tanks;  (2)  Monitoring  of  the 
hours  of  operation  of  each  pit  flare  used 
to  control  VOC  emissions  in  the  event 
the  natural  gas  that  is  being  recovered 
for  sale  or  other  beneficial  purpose  mu.st 
be  diverted  to  a  backup  control  device 
becau.se  injection  into  the  pipeline  is 
temporarily  infeasible  and  there  is  no 
operational  (inclosed  combustor  or 
utility  flare  is  at  the  oil  and  natural  gas 
production  facility;  (3)  Monitoring  of 
the  volume  of  produced  natural  gas 
from  the  heater-treater  sent  to  (iach 
enclo.siid  cornbu.stor,  utility  flare,  and 
pit  flare  at  all  times;  (4)  Monitoring  of 
the  volume  of  standing,  working, 
breathing,  and  flashing  hjsses  from  the 
produced  oil  and  produced  water 
storage  tanks  sent  to  each  vapor 
recovery  sy.stem,  enclosed  combustor, 
utility  flare,  and  pit  flare  at  all  times;  (5) 
Visually  inspecting  storage  tank  thief 
hatches,  covers,  seals,  PRVs,  and  closed- 
vent  systems  to  insure  proper  condition 
and  functioning;  (0)  Directly  and 
continuously  nmasuring.  various 
parameters  (i.e.,  product  throughput, 
enclosed  combustor  flame  presence, 
temperature,  etc.)  related  to  the  proper 
operation  of  emissions  units  and 
required  control  devices  to  a.ssure 
compliance  with  the  emissions 
reduction  requirements  and  operational 
limitations;  and  (7)  Visually  inspc^ct  all 
equipment  as.sociated  with  each 
enclosed  combustor,  utility  Hare,  and 
pit  flare  at  a  minimum  quarterly  to 
ensure  system  integrity;  (8)  Visually 


monitoring  for  visible  smoke  from 
enclosed  combustors,  utility  flares,  and 
pit  flares  during  operation. 

The  monitoring,  recordkeeping  and 
reporting  requirements  for  the  covers, 
close-vent  systems,  pit  flares,  enclosed 
combustors,  and  utilit y  flares  are 
intended  to  provide  legal  and 
pr.'icticable  enforceability  of  the 
(‘mission  control  requirements. 

Correction:  VVe  have  added 
monitoring  niquirements  at  49.4100(d) 
to  describe  acceptable  gas  volume 
measurement  methods,  thus  making  this 
provision  consist(;nt  wdth  the  provision 
at  §  49.4100(c).  The  rule  now  reads  as 
set  forth  in  the  r(?gulat()ry  t(5xt  of  this 
final  rule. 

Revision:  We  have  included  more 
flexibility  in  the  options  for  monitoring 
approaches.  We  have  nwised  tlu; 
applicable  provisions  to  read  as  set  forth 
in  the  r(;gulatory  text  of  this  final  rule 
at  §49.4100(g)(i). 

Revision:  We  have  clarified  the  intent 
of  the  provision  at  ^  49.4100(g)(2)  in  the 
final  FIP. to  read  as  set  forth  in  the 
regulatory  text  of  this  final  rule: 

Revision:  VVe  have  revised  the  smoke 
monitoring  provisions  at  §  49.4100(g)(3) 
in  the  final  FIP  to  read  as  set  forth  in 
the  regulatory  text  of  this  final  rule. 

Revision:  VVe  have  added  a  new 
monitoring  provision  at  §49.4106(i)  to 
allow  for  other  monitoring  options  upon 
prior  written  approval  by  the  EPA,  as  .set 
forth  in  the  r(?gulatory  text  of  this  final 
nde. 

H.  Recordkeeping  Requirements 
Section  49.4107  Recordkeeping 
Requirements  requires  that  each  owner 
or  operator  of  an  oil  and  natural  gas 
production  facility  keep  specific  recorrls 
to  be  made  available  upon  our  njquest, 
in  lieu  of  voluminous  reporting 
njquirements.  The  records  that  must  be 
kept  include,  but  are  not  limited  t(j,  all 
required  measurements,  monitoring, 
and  deviations  or  exceedanc(;s  of  nde 
retjuirements  and  corrective  actions 
taken,  as  well  as  any  manufacturer 
specifications  and  guarantees  or 
engineering  analy.ses.  These 
recordkeeping  requirements  provide 
legal  and  practical  enforceability  to  the 
control  and  emission  reduction 
n^quirements  of  this  rule. 

Clarification:  We  have  clarified  the 
recordkeeping  requirements  at 
S  49.4107(a)(4)(ii)  to  correctly  identify 
that  casing  head  gas  vented  from 
producing  wells  should  be  monitored, 
iKjt  produced  natural  gas.  The  rule  now 
n’ads  as  set  forth  in  the  regulatory  text 
of  this  final  rule. 

Revision:  We  have  revised  the 
recordkeeping  requirements  at 
^  49.4107(a)(8)  to  clarify  that  records 


Federal  Register /  Vol.  78,  No.  58 /Friday.  March  22,  2013 /Rules  and  Regulations  17855 


must  be  maintained  of  the  volume  of 
natural  gas  emissions  released  when 
close-veni  syst(!ms  and  control  devices 
have  b(!(in  bypassed  or  were  not 
operating.  The  rule  now  read.s  as  set 
forth  in  the  regulatory  text  of  this  final 
rule. 

(formal ion:  We  have  corrected  the 
recordkeeping  requirements  at 
49.4ir>7(a)(5)(iv)  to  include  the 
requirement  to  keep  records  of  any 
instance  in  which  an  electronically 
controlled  automatic  igniter  has  failed. 
The  rule  now  reads  as  set  forth  in  the 
regulatory  text  of  this  final  rule. 

/.  Reporting  Requirements 

Section  49.41  B8  Notification  and 
Reporting  Requirements  requires  that 
each  owner  or  operator  of  an  oil  and 
natural  gas  production  facility  prepare 
and  submit  an  annual  re[)ort.  beginning 
one  year  alter  this  rule  becomes 
effective  covering  the  period  for  the 
previous  calendar  year.  The  report  must 
include  a  summary  of  required  records 
identifying  each  oil  and  natural  gas 
production  well  completion  or 
recornpletion  operation  for  each  facility 
t;onducted  during  the  reporting  period, 
an  identification  of  the  first  date  of 
production  for  each  oil  and  natural  gas 
production  well  at  each  facility  that 
commenced  operation  during  the 
reporting  period,  and  a  summary  of 
deviations  or  exceedances  of  any 
rcMjuirements  of  this  f'lP  and  the 
corrective  measures  taken.  Additionally, 
a  report  must  be  submitted  for  any 
performance  test  we  require. 

Clarification:  Upon  further  revienv  of 
the  language  at  §  49.4168(b)  regarding 
annual  reporting  requirements,  we 
determined  it  was  necessary  to  clarify 
the  requirement  based  on  our  original 
intent.  The  provision  now  niads  as  set 
forth  in  the  regulatory  text  of  this  final 
rule: 

We  decided  not  to  require  fiwners  or 
operators  to  register  their  oil  and  natural 
gas  production  facilities,  because  the 
Federal  Tribal  NSR  Rule  at  40  CKR 
49.1.51  already  requires  registration  of 
exi.sting  minor  .sources  and  such  a 
requirement  in  this  rule  would  be 
redundant. 

Th(!S(*  reporting  requirements  are  part 
of  providing  legal  and  practical 
enforceability  to  the  control  and 
emission  reduction  requirements  of  this 
rule. 

Revision:  As  explained  in  the 
response  to  comments  above,  we  have 
added  a  provision  for  notification  and 
reporting  requirements  at 
§  49.4168(b)(4){iv)  requiring  owners  or 
operators  to  certify  as  to  the  truth, 
accuracy  and  comfileteness  of  the 
annual  reports.  The  new  provision  is 


consistent  with  the  NSPS  OOOO  (40 
CFR  6().542()(b)(l)(iv))  and  reads  as  set 
forth  in  the  regulatory  text  of  this  final 
rule. 

/.  Effect  or}  Permitting  of  Facilities 

This  rule  is  not  a  permitting  program. 

It  does  not  impose  or  exempt  the 
facilities  from  any  federal  CAA 
permitting  requirements,  including  the 
PSD  preconstruction  permitting 
requirements  at  40  (T'R  52.21,  Federal 
Tribal  NSR  Rule  permitting 
requirements  for  minor  sources  at  40 
CFR  49.151,  or  federal  Title  V  operating 
permit  requirements  at  40  CFR  part  71. 
The  primary  purpose  of  this  rule  is  to 
address  potential  imjiacts  to  the  public 
health  and  the  environment.  However, 
the  rule  does  [irovide  legal  and  practical 
enforceability  for  the  use  of  VOC 
emission  controls  that  are  already  being 
used  voluntarily  by  the  industry  and  for 
VOC  emissions  reductions  from  those 
controls.  Provided  that  the  facilities  are 
in  compliance  with  the  new  rule,  they 
may  take  into  account  the  (mforceable 
VOC  emission  reductions  from  the 
required  controls  they  u.se  when 
calculating  their  PTE  for  determining 
applicability  of  the  federal  permitting 
requirements,  to  the  extent  that  the 
effect  those  controls  would  have  on 
VOC  emissions  is  legally  and 
practicably  enforceable. 

Regardless  of  this  rule,  due  to  the  high 
amount  of  associated  natural  gas  in  the 
crude  oil  and  the  ab.sence  of 
infrastructure  to  collect  the  natural  gas 
on  the  FBIR,  some  FBIR  facilities’  PTE 
of  VOCs  or  any  other  pollutant  .subject 
to  regulation  may  exceed  the 
applicability  thresholds  for  PSD, 

Federal  Tribal  NSR  Rule,  or  Title  V 
permitting  even  after  accounting  for  the 
legally  and  {)racticably  enforceable 
emission  reductions  provided  in  this 
rule.  In  such  cases,  the  owners  or 
operators  of  these  facilities  are  reejuired 
to  apply  for  and  obtain  the  appropriate 
|)ermits  in  accordance  wdth  the 
regulation. 

K.  Registration  Requirements 

This  rule  does  not  exempt  facilities 
located  on  the  FBIR  from  the 
regi.stration  requirements  of  the  Federal 
Tribal  NSR  Rule,  promulgated  on  July  1, 
2011.  Nor  does  this  rule  impose  any 
additional  registration  requirements. 

The  primary  purpose  of  this  rule  is  to 
address  potential  impacts  to  the  public 
health  and  the  environment.  Provided 
that  the  facilities  are  in  compliance  wdth 
the  provisions  of  this  rule,  facilities  may 
include  the  enforceable  VT)C  emission 
red\ictions  resulting  from  the  controls 
required  in  this  rule  when  calculating 
their  PTE,  to  the  extent  that  the  effect 


those  controls  w'r)uld  have  on  VOt  i 
emissions  is  legally  and  practicably 
enforceable. 

If  the  f’TE  VOUs  or  any  other 
regulated  N.SR  pollutant  is  loss  than  tin; 
major  source  thresholds  in  40  (3"R 
52.21,  but  equal  to  or  greater  than  the 
thre.sholds  in  the  Federal  Tribal  NSR 
Rule,  then  registration  is  required  of 
these  facilities  (40  (T’R  49.160).  Tho.se 
facilities  that  must  obtain  a  PSD  permit 
pursuant  to  40  UFR  52.21  or  wish  to 
obtain  a  preconstruction  permit 
pursuant  to  40  CFR  49.151  of  the 
Federal  Tribal  N.SR  Rule,  in  addition  to 
meeting  the  requirements  of  this  rule, 
are  exempt  from  this  registration 
requirement. 

VII.  Statutory  and  Executive  Order 

A.  Executive  Order  12Hti(i:  Regulator}' 
Planning  atrd  Review  and  Executive 
Order  135R3:  Imfmn'ing  Regulation  and 
Regulatory  Review 

This  action  is  not  a  “significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993)  and  is  therefore  not 
subject  to  review  under  Executive 
Orders  12866  and  13.563  (76  FR  3821, 
January  21,  2011). 

B.  Paperwork  Reduction  Act 

The  informat ioivcollection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  us,  and  a  copy  is  available 
in  the  docket  for  this  action.  The 
information  colUx:tion  requirements  an; 
not  enforceable  until  OMB  approves 
them.  The  K^R  document  prepared  by  us 
has  been  assigned  the  EPA  ICR  tracking 
number  2478.01. 

The  information  requirements  an* 
based  on  notification,  recordkeeping 
and  reporting  requirements  in  this  FIP 
(40  CFR  part  49,  subpart  K).  These 
requirements  are  mandatory  for  each 
owner  or  operator  (1)  Locattsd  on  the 
Fort  Berthold  Indian  Reservation;  (2) 
constructing  or  operating  an  oil  or 
natural  gas  production  facility 
producing  from  the  Bakken  Pool  with 
one  or  more  oil  and  natural  gas  w'ells 
and  (3)  for  which  completion  or 
recompletion  operations  are/ were 
performed  on  or  after  August  12,  2007. 
See  40  (d’R  49.4161.  These  records  and 
reports  are  necessary  for  the  EPA 
Administrator  (or  the  tribal  agency  if 
delegated),  for  example,  to:  (1)  Confirm 
comj)liance  status  of  stationary  sources; 
(2)  identify  any  stationary  .sources  not 
subject  to  the  requirements  and  identify 
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stationary  sources  subject  to  the 
regulations;  and  (3)  ensure  that  the 
stationary  souri:e  control  requirements 
are  being  achieved.  The  information 
would  be  used  by  the  EPA  or  tribal 
enforcement  personnel  to:  (1)  Indentify 
stationary  sources  subject  to  the  rules; 

(2)  ensure  that  appropriate  control 
technology  is  being  properly  applied; 
and  (3)  ensure  that  the  emission  control 
devices  are  being  properly  operated  and 
maintained  on  a  continuous  basis. 

Ba.sed  on  the  reported  information,  the 
EP  \  Administrator  (or  the  delegated 
tribe)  can  decide  which  stationary 
sources,  records  or  processes  should  be 
inspected. 

Specifically,  this  FIP  requires  that 
eac;h  owner  or  operator  conduct  certain 
monitoring  that  we  determined  is 
necessary  for  the  practical  enfon:eability 
of  the  VOC  emission  reduction 
requirements.  ,See  40  CFR  49.4166.  The 
recordkeeping  requirements  in  40  CFR 
49.4167  require  that  each  owner  or 
operator  keep  specific  records  to  be 
made  available  at  the  EPA’s  request.  The 
recordkeeping  requirements  require 
only  the  specific  information  needed  to 
determine  compliance.  Finally,  the  rules 
contain  reporting  requirements  in  40 
('FR  49.4168  that  require  each  owner  or 
operator  to  prepare  and  submit  an 
annual  report.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  hy  CAA  section  114  (42 
ll.S.C.  7414).  We  believe  the.se 
information  collection  requirements  are 
appropriate  because  they  will  enable  us 
to  develop  and  maintain  accurate 
records  of  air  pollution  sources  and 
their  emissions,  will  provide  the 
necessary  legal  and  practical 
enforceability,  and  will  ensure 
appropriate  records  are  available  to 
verify  compliance  with  this  FIP.  All 
information  submitted  to  us  pursuant  to 
the  recordkeeping  and  reporting 
requirements  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  the  Agency  policies  set 
forth  in  40  CFR  part  2,  subpart  B. 

It  is  estimated  that  780  oil  and  natural 
gas  production  facilities  will  be  subject 
to  this  FIP  over  the  next  three  years.  The 
oil  and  natural  gas  production  facilities 
subject  to  this  rule  will  incur 
approximately  29,655  hours  in  annual 
monitoring,  reporting,  and 
recordkeeping  burden  (averaged  over 
the  first  three  years  after  the  effective 
date  of  the  rule),  incurring  an  estimated 
.$6.5  million  ($2012)  in  burden.  This 
includes  an  annual  average  of  29,655 
labor  hours  per  year  at  a  total  labor  cost 
of  $1.4  million  per  year,  average 
annualized  capital  costs  of  $2.2  million 
per  year,  average  annual  operating  and 
maintenance  costs  of  $2.9  million  per 


year,  and  an  average  annual  estimate  of 
623  likely  respondents  over  the  next 
three  years.  This  estimate  includes  the 
testing  requirements,  emission  reports, 
developing  a  monitoring  plan, 
notifications  and  recordkeeping.  All 
burden  e.stimates  are  in  2012  calendar 
year  dollars  and  represent  the  most  cost- 
effective  monitoring  approach  for 
affected  facilities.  Burden  is  defined  at 
5  CFR  1320.3(b). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  'I'he  OMB  control 
numbers  for  our  regulations  in  40  CFR 
are  listed  in  40  CFR  part  9.  When  this 
ICR  is  approved  by  OMB,  we  will 
publish  a  technical  amendment  to  40 
CFR  part  9  in  the  Federal  Register  to 
display  the  OMB  control  number  for  the 
approved  information  collection 
requirements  contained  in  this  final 
rule. 

To  assist  members  of  the  public  who 
would  like  to  provide  comments  on  the 
ICR,  our  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden,  we 
established  a  public  docket  for  this  rule, 
which  includes  this  ICR,  under  Docket 
ID:  EPA-R08-OAR-201 2-0479.  Submit 
any  comments  related  to  the  ICR  to  the 
EPA  and  OMB.  See  ADDRESSES  section 
at  the  beginning  of  this  notice  for 
information  on  submitting  comments  to 
the  EPA.  Send  comments  to  OMB  at  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street  NW., 
Washington,  DC  20503,  Attention:  Desk 
Office  for  EPA.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
betw'een  30  and  60  days  after  March  22, 
2013,  please  attempt  to  send  comments 
to  OMB  by  April  22,  2013.  Before 
finalizing  the  information  collection 
requirements,  we  will  respond  to  any 
comments  submitted  to  the  EPA  or 
OMB. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities-.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  this  rule  on  small  entities,  small 


entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  Small  Business 
Administration’s  (SBA)  regulations  at  13 
CFR  121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  di.strict  nr 
special  district  wuth  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterjuise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
liave  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alteniatives  “which  minimize  any 
significant  economic  impact  of  the  rule 
on  small  entities”  (5  U.S.C.  603  and 
604).  Thus,  an  agency  may  certify  that 
a  rule  w'ill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  .small  entities  if  the  rule 
relieves  regulatory  burden,  or  otherwise 
has  a  positive  economic  effect  on  all  of 
the  small  entities  subject  to  the  rule. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  due  to  the 
reduced  regulatory  requirement,  and 
thus  the  regulatory  burden,  to  obtain 
federal  CAA  permits  that  this  rule 
provides. 

D.  Unfunded  Mandates  Reform  Act 
(UMRA) 

This  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year.  As 
discussed  in  the  TSD  and  preamble  for 
the  interim  final  rule,  we  determined 
the  maximum  annual  cost  of 
compliance  with  this  rule  on  the  oil  and 
natural  gas  industry  is  estimated  to  be 
approximately  $50  million.  However, 
we  believe  this  is  a  conservative 
estimate  and  that  actual  annual  costs 
would  be  much  lower  due  to  factors 
such  as  increased  facility  well  density, 
standard  industry  practice  to  use  VOC 
control  equipment,  and  anticipated 
pipeline  infrastructure  development, 
which  is  explained  further  in  the  TSD. 
Thus,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  or  205  of 
UMRA. 

This  rule  does  not  contain  a 
significant  federal  inlergovernmental 
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mandate  as  described  by  section  203  of 
UMRA.  Therefore,  this  rule  is  also  not 
subject  to  the  requirements  of  section 
203  of  UMRA  bec:ause  it  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments. 

E.  Executive  Order  13132:  Federalism 

This  action  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  .States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Kxecutive  Order  13132.  This  rule 
regulates  under  the  CAA  certain 
stationary  sources  in  Indian  country  that 
are  not  .subjer;t  to  approved  CAA 
programs  of  the  State  of  North  Dakota. 
Thus,  Hxecutiv({  Order  13132  does  not 
apply  to  this  ac:tion.  Although  .section  6 
of  Executive  Order  13132  does  not 
apply  to  this  action,  we  consulted  with 
the  Three  Affiliated  Tribijs  of  the 
Mandan,  Hidatsa,  and  Arikara  Nation  in 
<leveloping  this  action.  A  summary  of 
the  consultation  is  provided  below  in 
section  F  of  this  preamble.  In  the  spirit 
of  Executive  Order  13132,  and 
consistent  with  EPA  policy  to  promote 
communications  between  EPA  and  State 
and  local  governments,  EPA  specifically 
solicited  comment  on  the  proposed 
acticni  from  State  and  local  officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  us 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatorj'  policies  that  have  tribal 
implications.”  “Policies  that  have  tribal 
implications”  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  “substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.” 

Under  Section  5(b)  of  Executive  Order 
13175,  we  may  not  i.ssue  a  regulation 
that  has  tribal  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  Government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  tribal 
governments,  or  we  consult  with  tribal 
officials  early  in  the  process  of 


developing  the  proposed  regulation. 
Under  Section  5(c)  of  Executive  Order 
13175,  we  may  not  i.ssue  a  regulation 
that  has  tribal  implications  and  that 
preempts  tribal  law,  unless  the  Agency 
consults  with  tribal  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

We  concluded  that  this  final  rule  will 
have  tribal  implications.  However,  it 
will  neither  impo.se  substantial  direct 
compliance  costs  on  tribal  governments, 
nor  preempt  tribal  law.  The.se 
regulations  would  affect  the  FBIR 
community  by  e.stabli.shing  air  quality 
regulations  and  thus  creating  a  level  of 
air  quality  protection  not  previously 
provided  under  the  GAA.  The  regulatory 
approach  used  in  this  rule  would  create 
federal  requirements  similar  to  those 
that  are  already  in  place  areas  adjacent 
to  the  Reservation.  Finally,  although 
tribal  governments  are  encouraged  to 
partner  with  us  on  the  implementation 
of  these  regulations,  they  are  not 
required  to  do  so.  Since  this  final  rule 
will  neither  imjjose  substantial  direct 
compliance  costs  on  tribal  governments, 
nor  preempt  tribal  law,  the  requirements 
of  .Sections  5(b)  and  5(c)  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

Gonsistent  with  EPA'])olicy,  the  EPA 
consulted  with  tribal  officials  and 
representatives  of  the  Three  Affiliated 
Tribes  of  the  Mandan,  Hidat.sa  and 
y\rikara  Nation  early  in  the  proce.ss  of 
developing  this  regulation  to  permit 
them  to  have  meaningful  and  timely 
input  into  its  development. 

Tribal  consultation  with  the  Three 
Affiliated  Tribes  of  the  Mandan, 

Hidatsa,  and  Arii.ara  Nation  was  first 
initiated  on  February  17,  2012  when  we 
mailed  a  letter  inviting  the  Tribes  to 
consult  on  the  first  group  of  synthetic 
minor  N.SR  ])ermits  being  issued  on  the 
Reservation  under  the  Federal  Tribal 
NSR  Rule.  Then,  on  March  29,  20.12, 
EPA  senior  management  and  the 
Ghainnan  of  the  Three  Affiliated  Tribes 
of  the  Mandan,  Hidatsa.  and  Arikara 
Nation  along  with  other  government 
officials  met  via  conference  call  to 
discuss  the  proposed  IdP  to  be 
developed  for  the  FBIR.  We  formally 
invited  the  Tribes  to  consult  about  this 
FIP  in  a  letter  dated  April  10,  2012  to 
(Chairman  Tex  Hall,  of  the  Three 
Affiliated  Tribes  of  the  Mandan, 

Hidatsa,  and  Arikara  Nation  Council. 

We  again  met  with  members  of  the 
Thre(!  Affiliated  Tribes  of  the  Mandan, 
Hidatsa,  and  Arikara  Nation  Council  on 
June  13,  2012  in  New  Town  to  consult 
and  receive  input  from  the  Tribes  as  we 
developed  this  FIP.  In  attendance  from 
the  fmuncil  were  the  vice  Chairman  and 
two  council  members.  The  Tribes’  legal 


coun.sel  was  al.so  in  attendance.  The 
purpo.se  of  the  consultation  was 
twmfold:  (1)  Update  the  Tribes  on  the 
EPA’s  effofts  to  develop  this  FIP  so  that 
the  air  quality  on  the  FBIR  is  protected 
and  oil  and  natural  gas  development 
continues;  and  (2)  di.scuss  the  Tribes’ 
preferences  regarding  involvement  in 
the  FIP  process.  We  provided 
information  on  our  plan  to  prepare  a  FIP 
to  ensure  air  quality  })rotection  while 
preventing  delays  in  oil  and  natural  gas 
production.  We  solicited  the  Tribes’ 
input  on  the  FIP  development.  The 
Council  members  present  at  the 
consultation  meeting  indicated  that  they 
strongly  desired  this  FIP  to  be  consistent 
with  North  Dakota’s  requirements  for  oil 
and  natural  gas  production  facilities  in 
order  to  keep  a  level  playing  field  for 
development  and  continue 
uninterrupted  development  of  a  key 
economic  nisource  .for  the  Tribes.  The 
Council  members  expre.ssed  interest  in 
the  future  delegation  of  this  FIP.  so  that 
the  Tribes  c.an  implement  tlm  nde  in 
place  of  us.  The  Council  members  also 
expres.sed  interest  in  providing  the 
Tribes’  assistance  in  setting  up  a  public 
hearing  for  the  rule. 

As  noted  above,  the  Three  Affiliated 
Tribes  of  the  Mandan,  Hidatsa  and 
Arikara  Nation  have  indicated 
preliminary  intere.st  in  .seeking 
administrative  delegation  of  the  Federal 
Tribal  NSR  rule  to  assist  us  with 
administration  of  that  rule.  Wo  will 
continue  to  work  with  the  Three 
Affiliated  Tribes  of  the  Maiulan, 

Hidatsa,  and  Arikara  Nation  if 
administrative  delegation  is  something 
the  Tribes  decide  to  pursue. 

Information  containing  the 
consultation  process  is  contained  in  the 
docket  for  this  rule. 

For  purposes  of  the  final  rule,  we 
specificailv  solicited  additional 
comments  on  the  proposed  a(;tion  from 
tribal  officials.  We  did  not  ro(  eive  any 
comments  on  the  proposed  rule  from 
tribal  officials  during  the  jmhlic 
comment  period. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

The  EPA  interprets  EO  13045  (62  FR 
19H{55,  April  23,  1997)  as  applying  only 
to  those  regulatory  actions  that  concern 
health  or  safety  risks,  such  that  the 
analysis  required  under  .section  5-501  of 
the  EO  has  the  potential  to  influence  the 
regulation.  This  action  is  not  subject  to 
EO  13045  because  the  Agency  does  not 
believe  the  environmental  or  .safety  risks 
addressed  bv  this  action  present  a 
disproportionate  risk  to  children.  In 
addition,  this  rule  requires  control  and 
reduction  of  emissions  of  VOGs,  which 
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will  have  a  beneficial  efTecl  on 
children’s  health  by  reducing  air 
pollution. 

H.  Executive  Order  1321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  action  is  not  subject  to  Executive 
Order  13211  (66  FR  28355,  May  22, 

2001),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“NTI'AA”),  Public  Law 
104-113,  12(d)  (15  U.S.C.  272  note) 
direr.ts  us  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applica|)le  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  te.st  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consen.sus  standards 
bodies.  NTTAA  directs  us  to  provide 
Congress,  through  OMB,  explanations 
when  the  .Vgency  decides  not  to  use 
available  and  apjilicable  voluntary 
consensus  standards. 

This  rulemaking  does  not  involve 
technical  standards.  Therefore,  w'e  did 
not  consider  the  use  of  any  voluntary 
conscmsus  standards. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
lustice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  (59  FR  7629, 
February  16,  1994),  establishes  federal 
execjitive  policy  on  environmental 
justice.  Its  main  provision  directs 
federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addre.ssing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  prc^grams, 
policies,  and  activities  on  minoritv 
populations  and  low-income 
popidations  in  the  United  States. 

We  did  a  demographic  analysis  of  the 
areas  closest  to  sources  likely  to  be 
covered  by  this  rule,  and  found 
disproportionately  high  concentrations 
of  minority  and  low  income 
populations.  As  detailed  in  our  response 
to  comments,  we  took  substantial  steps 
to  ensure  that  such  populations  were 
given  the  opportunity  for  meaningful 
participation  in  the  development  of  the 
rule.  In  addition,  we  conducted  an  EJ 


analysis  that  determined  that  this  rule 
will  not  have  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority,  low- 
income,  and  indigenous  populations, 
because  it  ensures  compliance  with  the 
NAAQS,  which  provides  environmental 
and  public  health  protection  for  all 
affected  populations,  including 
minority,  low-income,  and  indigenous 
populations.^'* 

K.  Congressional  Review  Act 

The  Congressional. Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effec;t,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  ERA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  LInited  .States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register. This  action  is  not  a 
“major  rule"  as  defined  by  5  U..S.C. 
804(2).  This  rule  will  be  effective  30 
days  from  the  date  of  publication,  i.e., 
on  April  22,  2013. 

L.  Judicial  Review 

Under  section  307(h)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  21,  2013.  Any  such 
judicial  review  is  limited  to  only  those 
objections  that  are  raised  with 
reasonable  specificity  in  timely 
comments.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  Under  section  307(b)(2)  of  the 
Act,  the  requirements  of  this  final  action 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  us  to 
enforce  these  requirements. 

List  of  Subjects  in  40  CFR  Part  49 

Environmental  protection, 
Administrative  practice  and  procedure, 

**The  TSD  includes  a  more  detailed  explenatian 
of  the  EJ  analysis  for  this  FIP.  It  (an  be  found  in 
the  docket  for  this  rule.  Docket  ID:  EPA-R08-<)AR- 
2012-0479,  which  can  be  accessed  at:  http:// 
www.regulations.gov. 


Air  pollution  control,  Indians, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  1,  2013. 

Bob  Perciasepe, 

Acting  Administrator. 

40  CFR  part  49  is  amended  as  follows: 

PART  49— {AMENDED! 

■  1.  The  authority  citation  for  part  49 
continues  to  road  as  follow's: 

Authority:  42  U.S.C.  7401,  et  ,seq. 

PART  49— INDIAN  COUNTRY:  AIR 
QUALITY  PLANNING  AND 
MANAGEMENT 

Subpart  K — Implementation  Plans  for 
Tribes — Region  Vlll 

■  2.  Add  §§49.4161  through  49.4168 
and  an  undesignated  center  heading  to 
appear  immediately  before  the  newly 
added  §49.4161  to  read  as  follows: 

•k  *  *  *  * 

Federal  Implementation  Plan  for  Oil 
and  Natural  Gas  Well  Production 
Facilities;  Fort  Berthold  Indian 
Reservation  (Mandan,  Hidatsa  and 
Ankara  Nation),  North  Dakota 

Soc. 

Subpart 

49.41H1  Introduction. 

451.4 162  Deltigation  of  authority  of 
adniini.stration  to  the  tribt^.s. 

45). 4163  General  provisions. 

49.4164  Construction  and  operational 
control  measurn.s. 

49.4165  Control  equiprneiit  requiroinents. 

49.4166  Monitoring  requirements. 

451.4167  Recordkeeping  reipiirenients. 

45), 4168  Notification  and  reporting 

requirements. 

Federal  Implementation  Plan  for  Oil 
and  Natural  Gas  Well  Production 
Facilities;  Fort  Berthold  Indian 
Reservation  (Mandan,  Hidatsa  and 
Ankara  Nation),  North  Dakota 

§49.4161  Introduction. 

(a)  What  is  the  purpose  of  §§49.4161 
through  49.4168?  Sections  49.4161 
through  49.4168  establi.sh  legally  and 
practicdbly  enforceable  requirements  to 
control  and  reduce  VOC  emissions  from 
well  completion  operations,  w'ell 
rocompletion  operations,  production 
operations,  and  .storage  operations  at 
existing,  new  and  modified  oil  and 
natural  gas  production  facilities. 

(b)  Am  I  subject  to  §§49.4161  through 
49.4168?  Sections  49.4161  through 
49.4168  apply  to  each  owner  or  operator 
constructing,  modifying  or  operating  an 
oil  and  natural  gas  production  facility 
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producing  from  the  Bakken  Pool  with 
one  or  more  oil  and  natural  gas  wells, 
lor  any  one  of  which  completion  or 
recoinpletion  operations  are/were 
f)erforrned  on  or  after  August  12,  2007, 
that  is  located  on  the  Fort  Berthold 
Indian  Reservation,  which  is  defined  by 
the  Act  of  March  3,  1891  (20  Statute 
1032)  and  which  includes  all  lands 
added  to  the  Reservation  by  Executive 
Order  of  June  17,  1892  (the  “Fort 
Berthold  Indian  Reservation”).  For  the 
purposes  of  this  suhpart,  the  date  that 
the  first  well  completion  operation  at  a 
new  oil  and  natural  gas  production 
facility  was  initiated  is  the  date  that 
initial  construction  has  commenced.  For 
the  purposes  of  this  subpart,  the  date 
that  a  new  well  completion  operation  or 
the  date  that  an  existing  well 
recompletion  of)eration  at  an  existing  oil 
and  natural  gas  production  facility  is 
initiated  is  the  date  that  a  modification 
has  commenced. 

(c)  When  must  I  comply  with 
§§49.4161  through  49.4168? 

Compliance  w'ith  §§49.4161  through 
49.4168  is  required  no  later  than  June 
20,  2013  or  upon  initiation  of  well 
completion  operations  or  well 
recompletion  operations,  whichever  is 
later. 

§  49.41 62  Delegation  of  authority  of 
administration  to  the  tribes. 

(a)  What  is  the  purpose  of  this 
section?  The  purpose  of  this  section  is 
to  establish  the  proce.ss  by  which  the 
Regional  Administrator  may  delegate  to 
the  Mandan,  Hidatsa  and  Arikara  Nation 
the  autliority  to  assist  the  EPA  with 
administration  of  this  Federal 
Implementation  Plan  (PIP).  This  section 
provides  for  administrative  delegation 
and  does  not  affect  the  eligibility  criteria 
under  40  CP'R  49.6  for  treatment  in  the 
.same  manner  as  a  state. 

(b)  How  does  the  Tribe  request 
delegation?  In  order  to  be  delegated 
authority  to  assist  us  with 
administration  of  this  FIP,  the 
authorized  repre.sentative  of  the 
Mandan.  Hidatsa  and  Arikara  Nation 
must  submit  a  request  to  the  Rtigional 
Administrator  that: 

(1)  Identifies  the  specific  provisions 
for  which  delegation  is  requested; 

(2)  Includes  a  statement  by  the 
Mandan,  Hidat.sa  and  Arikara  Nation’s 
legal  counsel  (or  equivalent  official)  that 
includes  the  following  information: 

(i)  A  statement  that  the  Mandan, 
Hidat.sa  and  Arikara  Nation  are  an 
Indian  Tribe  recognized  by  the  Secretary 
of  the  Interior; 

(ii)  A  descriptive  statement 
demonstrating  that  the  Mandan,  Hidatsa 
and  Arikara  Nation  are  currently 
carrying  out  substantial  governmental 


duties  and  powers  over  a  defined  area 
and  that  meets  the  requirements  of 
S  49.7(a)(2);  and  r' 

(iii)  A  description  of  the  laws  of  the 
Mandan,  Hidatsa  and  Arikara  Nation 
that  provide  achujuate  authority  to  carry 
out  the  aspec:ts  of  the  rule  for  which 
delegation  is  requested. 

(3)  Demonstrates  that  the  Mandan, 
Hidat.sa  and  Arikara  Nation  have,  or  will 
have,  adequate  resources  to  t:arrv  out 
the  aspects  of  the  rule  for  which  * 
delegation  is  requested. 

(c)  How  is  the  delegation  of 
administration  a(^:omplished?  (1)  A 
Delegation  of  Authority  Agreement  will 
.set  forth  the  terms  and  conditions  of  the 
delegation,  will  specify  the  rule  and 
provisions  that  the  Mandan,  Hidatsa 
and  Arikara  Nation  shall  Jje  authorized 
to  implement  on  behalf  of  the  EPA,  and 
shall  he  entered  into  by  the  Regional 
Administrator  and  the  Mandan.  Hidatsa 
and  Arikara  Nation.  The  Agreement  will 
become  effective  upon  the  date  that  both 
the  Regional  Administrator  and  the 
authorized  representative  of  the 
Mandan.  Hidat.sa  and  Arikara  Nation 
have  signed  the  Agre(;ment.  Once  the 
delegation  becomes  effective,  the 
Mandan,  Hidat.sa  and  Arikara  Nation 
will  be  re.sponsible,  to  the  extent 
specified  in  the  Agreement,  for  a.s.sisting 
us  with  administration  of  this  FIP  and 
shall  act  as  the  Regional  Administrator 
as  that  term  is  used  in  these  regulations. 
Any  Delegation  of  Authority  Agreement 
will  clarify  the  circumstances  in  which 
the  term  “Regional  Administrator’” 
found  throughout  this  P’lP  is  to  remain 
the  EPA  Regional  Administrator  and 
when  it  is  intended  to  refer  to  the 
“Mandan,  Hidat.sa  and  Arikara  Nation,” 
instead. 

(2)  A  Delegation  of  Authority 
Agreement  may  be  modified,  amended, 
or  revoked,  in  part  or  in  whole,  by  the 
Regional  Administrator  after 
considtatiou  with  the  Mandan,  Hidatsa 
and  Arikara  Nation. 

(d)  How  will  any  delegation  of 
authority  agreement  he  publicized?  The 
Regional  Administrator  shall  publish  a 
notice  in  the  P’ederal  Register  informing 
the  public  of  any  delegation  of  authority 
agreement  with  the  Mandan,  Hidatsa 
and  Arikara  Nation  to  assist  us  with 
administration  of  all  or  a  portion  of  this 
FIP  and  will  identify  such  delegation'in 
the  FIP.  The  Regional  Administrator 
shall  also  publish  an  announcement  of 
the  delegation  of  authority  agreement  in 
local  newspapers. 

§49.4163  General  provisions. 

(a)  Definitions.  As  used  in  §§49.4161 
through  49.4168,  all  terms  not  defined 
herein  shall  have  the  meaning  given 
them  in  the  Act,  in  subpart  A  and 


suhpart  000(3  of  40  CP’R  part  60.  in  the 
Prevention  of  Significant  Deterioration 
regulations  at  40  CFR  .52.21 .  or  in  the 
Federal  Minor  New  Source  Review 
Program  in  Indian  Country  at  40  (]FR 
49.1.51.  The  following  terms  shall  have 
the  specific  meanings  given  them. 

(1)  Bakken  Pool  means  Oil  produced 
from  the  Bakken.  Three  Forks,  and 
Sanish  Formations. 

(2)  Breathing  losses  means  natural  gas 
emissions  from  fixed  roof  tanks 
resulting  from  evaporative  losses  during 
storage. 

(3)  (iasinghead  natural  gas  means  the 
as.sociated  natural  gas  that  naturally 
di.s.solves  out  of  re.servoir  fluids  during 
well  completion  operations  and 
recompletion  operations  due  to  the 
pressure  relief  that  occurs  as  the 
re.servoir  fluids  travel  up  the  well 
casinghead. 

(4)  Closed  vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
that  is  compo.sed  of  hard-piping, 
ductwork,  connections,  and.  if 
nece.s.sary,  flow-inducing  devices  that 
transport  natural  gas  from  a  piece  or 
pieces  of  equipment  to  a  control  device 
or  hack  to  a  process. 

(5)  Enclosed  combustor  means  a 
thermal  oxidation  .sy.stem  with  an 
enclosed  combustion  chamber  that 
maintains  a  limited  constant 
temperature  by  controlling  fuel  and 
combu.stion  air. 

(6)  Existing  facility  means  an  oil  and 
natural  gas  production  facility  that 
begins  actual  construction  prior  to  the 
effective  date  of  the  “Federal 
Implementation  Plan  for  Oil  and  Natural 
Gas  Well  Production  Facilities;  Fort 
Berthold  Indian  Reservation  (Mandan, 
Hidat.sa  and  Arikara  Nation),  North 
Dakota”. 

(7)  Flashing  losses  means  natural  gas 
emissions  resulting  from  the  pre.sence  of 
di.s.solved  natural  gas  in  the  produced 
oil  and  the  produced  water,  both  of 
which  are  under  high  pres.sure,  that 
occurs  as  the  produced  oil  and 
produced  water  is  transferred  to  storage 
tanks  or  other  vessels  that  are  at 
atmospheric  pressure. 

(8)  Modified  facility  means  a  facility 
which  has  undergone  the  addition, 
completion,  or  recompletion  of  one  or 
more  oil  and  natural  gas  wells,  and/or 
the  addition  of  any  associated 
equipment  neces.sary  for  production  and 
storage  operations  at  an  exi.sting  facility. 

(9)  New  facility  means  an  oil  and 
natural  gas  production  facility  that 
begins  actual  construction  after  the 
effective  date  of  the  “Federal 
Implementation  Plan  for  Oil  and  Natural 
Gas  Well  Production  Facilities;  Fort 
Berthold  Indian  Reservation  (Mandan, 
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Hidatsa  and  Ankara  Nation),  North 
Dakota”. 

(10)  Oil  means  hydrocarbon  liquids. 

(11)  Oil  and  natural  gas  production 
facility  means  all  of  the  air  pollution 
emitting  units  and  activities  located  on 
or  integrally  connected  to  one  or  more 
oil  and  natural  gas  wells  that  are 
nef:essary  for  production  operations  and 
storage  operations. 

(12)  Oil  and  natural  gas  well  means  a 
single  well  that  extracts  subsurface 
reservoir  fluids  containing  a  mixture  of 
oil,  natural  gas,  and  water. 

(13)  Owner  or  operator  means  any 
person  who  owns,  leases,  operates, 
controls,  or  supervises  an  oil  and 
natural  gas  production  facility. 

(14)  Permit  to  construct  or 
construction  permit  moans  a  permit 
issued  by  the  Regional  Administrator 
pursuant  to  40  Cf’R  49.1.51, 32.10  or 
52.21,  or  a  permit  issued  by  a  tribe 
pursuant  to  a  program  approved  by  the 
Admini.strator  under  40  CFR  part  51, 
subpart  1,  authorizing  the  construction 
or  modification  of  a  stationary  source. 

(15)  Permit  to  operate  or  operating 
permit  means  a  permit  issued  by  the 
Regional  Administrator  pursuant  tU  40 
(',FR  part  71,  or  by  a  tribe  pursuant  to 
a  program  approved  by  the 
Administrator  under  40  CFR  part  51  or 
40  (]FR  part  70,  authorizing  the 
operation  of  a  stationary  source. 

(16)  Pit  Pare  means  an  ignition 
device,  installed  horizontally  or 
vertically  and  used  in  oil  and  natural 
gas  production  operations  to  combust 
produced  natural  gas  and  natural  gas 
emissionji. 

(17)  Produced  natural  gas  means 
natural  gas  that  is  separated  from 
extracted  reservoir  fluids  during 
production  operations. 

(18)  Produced  oil  means  oil  that  is 
separated  from  extracted  reservoir  fluids 
during  production  operations. 

(19)  Produced  oil  storage  tank  means 
a  unit  that  is  constructed  primarily  of 
non-earthen  materials  (such  as  steel, 
fiberglass,  or  plastic)  which  provides 
structural  support  and  is  designed  to 
contain  an  accumulation  of  produced 
oil. 

(20)  Produced  water  means  water  that 
is  separated  from  extracted  reservoir 
fluids  during  production  operations. 

(21)  Produced  water  storage  tank 
means  a  unit  that  is  constructed 
primarily  of  non-earthen  materials  (such 
as  steel,  fiberglass,  or  plastic)  which 
provides  structural  support  and  is 
designed  to  contain  an  accumulation  of 
produced  water. 

(22)  Production  operations  means  the 
extraction  and  separation  of  reservoir 
fluids  from  an  oil  and  natural  gas  well, 
using  separators  and  heater-treater 


systems.  A  separator  is  a  pressurized 
vessel  designed  to  separate  reservoir 
fluids  into  their  constituent  components 
of  oil,  natural  gas  and  water.  A  heater- 
treater  is  a  unit  that  heats  the  reservoir 
fluid  to  break  oil/water  emulsions  and 
to  reduce  the  oil  vi.scosity.  The  water  is 
then  typically  removed  by  using  gravity 
to  allow  the  water  to  separate  from  the 
oil. 

(23)  Regional  Administrator  means 
the  Regtonal  Administrator  of  EPA 
Region  8  or  an  authorized  representative 
of  the  Regional  Administrator. 

(24)  Standing  losses'means  natural  gas 
emissions  from  fixed  roof  tanks  as  a 
result  of  evaj)orative  losses  during 
storage. 

(25)  Storage  operations  mfjans  the 
transfer  of  produced  oil  and  producetl 
water  to  storage  tanks,  the  filling  of  the 
storage  tanks,  the  storage  of  the 
produced  oil  and  produced  water  in  the 
.storage  tanks,  and  the  draining  of  the 
produced  oil  and  produced  water  from 
the  storage  tanks. 

(26)  Supervisory  Control  and  Data 
Acquisition  (SCADA)  system  generally 
refers  to  industrial  control  computer 
systems  that  monitor  and  control 
industrial  infrastructure  or  facility- 
based  processes. 

(27)  Utility  flare  means  thermal 
oxidation  system  using  an  open 
(without  enclosure)  flame.  An  enclosed 
combustor  as  defined  in  §§49.4161 
through  49.4168  is  not  considered  a 
flare. 

(28)  Visible  Smoke  emissions  means  a 
pollutant  generated  by  thermal 
oxidation  in  a  flare  or  enclosed 
combustor  and  occurring  immediately 
downstream  of  the  flame.  Visible  smoke 
occurring  within,  but  not  downstream 
of,  the  flame,  is  not  con.sidered  to 
constitute  visible  smoke  emissions. 

(29)  Well  completion  means  the 
process  that  allows  for  the  flowback  of 
oil  and  natural  gas  from  newly  drilled 
wells  to  expel  drilling  and  reservoir 
fluids  and  tests  the  reservoir  flow 
characteri.stics.  which  may  vent 
produced  hydrocarbons  to  the 
atmosphere  via  an  open  pit  or  tank. 

(30)  Well  completion  operation  means 
any  oil  and  natural  gas  well  completion 
using  hydraulic  fracturing  occurring  at 
an  oil  and  natural  gas  production 
facility. 

(31)  Well  recompletion  operation 
means  any  oil  and  natural  gas  well 
completion  using  hydraulic  refracturing 
occurring  at  an  oil  and  natural  gas 
production  facility. 

(32)  Working  losses  means  natural  gas 
emissions  from  fixed  roof  tanks 
resulting  from  evaporative  losses  during 
filling  and  emptying  operations. 


(b)  Requirement  for  testing.  The 
Regional  Administrator  may  require  that 
an  owner  or  operator  of  an  oil  and 
natural  gas  production  facility 
demonstrate  compliance  with  the 
requirements  of  the  “Federal 
Implementation  Plan  for  Oil  and  Natural 
Gas  Well  Production  Facilities;  Fort 
Berthold  Indian  Reservation  (Mandan, 
Hidatsa  and  Arikara  Nation).  North 
Dakota”  by  performing  a  source  test  and 
submitting  tbe  test  results  to  the 
Regional  Administrator.  Nothing  in  the 
“Federal  Implementation  Plan  for  Oil 
and  Natural  Gas  Well  Production 
Facilities;  Fort  Berthold  Indian 
Reservation  (Mandan,  Hidatsa  and 
Arikara  Nation),  North  Dakota”  limits 
the  authority  of  the  Regional 
Admini.strator  to  require,  in  an 
information  request  pursuant  to  .section 
1 14  of  the  Act,  an  owner  or  operator  of 
an  oil  and  natural  gas  production 
facility  subject  to  the  “Federal 
Implementation  Plan  for  Oil  and  Natural 
Gas  Production  Facilities,  Fort  Berthold 
Indian  Reservation  (Mandan,  Hidatsa 
and  Arikara  Nation)”  to  demonstrate 
compliance  by  performing  testing,  even 
where  the  facility  does  not  have  a 
permit  to  con.struct  or  a  permit  to 
operate. 

(c)  Requirement  for  monitoring, 
recordkeeping,  and  reporting.  Nothing 
in  “Federal  Implementation  Plan  for  Oil 
and  Natural  Gas  Production  Facilities, 
Fort  Berthold  Indian  Re.servation 
(Mandan,  Hidatsa  and  Arikara  Nation)” 
precludes  the  Regional  Admini.strator 
from  requiring  monitoring, 
recordkeeping  and  reporting,  including 
monitoring,  recordkeeping  and 
reporting  in  addition  to  that  already 
required  by  an  applicable  requirement 
in  these  rules,  in  a  permit  to  construct 
or  permit  to  operate  in  order  to  ensure 
compliance. 

(d)  Credible  evidence.  For  the 
purposes  of  submitting  reports  or 
establishing  whether  or  not  an  owner  or 
operator  of  an  oil  and  natural  gas 
production  facility  has  violated  or  is  in 
violation  of  any  requirement,  nothing  in 
the  “Federal  Implementation  Plan  for 
Oil  and  Natural  Gas  Well  Production 
Facilities;  Fort  Berthold  Indian 
Reservation  (Mandan,  Hidatsa  and 
Arikara  Nation),  North  Dakota”  shall 
preclude  the  use,  including  the 
exclusive  use,  of  any  credible  evidence 
or  information,  relevant  to  whether  a 
facility  would  have  been  in  compliance 
with  applicable  requirements  if  the 
appropriate  performance  or  compliance 
test  had  been  performed. 
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§49.4164  Construction  and  operational 
control  measures. 

(a)  Each  owner  or  operator  must 
operate  and  maintain  all  liquid  and  gas 
collection,  storage,  processing  and 
handling  operations,  regardle.ss  of  size, 
so  as  to  minimize  leakage  of  natural  gas 
emissions  to  the  atmosphere. 

(b)  During  all  oil  and  natural  gas  well 
completion  operations  or  recompletion 
operations  at  an  oil  and  natural  gas 
production  facility  and  prior  to  the  first 
date  of  production  of  each  oil  and 
natural  gas  well,  each  owner  or  operator 
must,  at  a  minimum,  route  all 
casinghead  natural  gas  to  a  utility  flare 
or  a  pit  flare  capable  of  reducing  the 
mass  content  of  VOC  in  the  natural  gas 
emissions  vented  to  it  by  at  least  90.0 
percent  or  greater  and  operated  as 
specified  in  §§49.4165  and  49.4166. 

(c)  Beginning  with  the  first  date  of 
production  from  any  one  oil  and  natural 
gas  well  at  an  oil  and  natural  gas 
production  facility,  each  owner  or 
operator  must,  at  a  minimum,  route  all 
natural  gas  emissions  from  production 
operations  and  storage  operations  to  a 
control  device  capable  of  reducing  the 
mass  content  of  VOC  in  the  natural  gas 
emissions  vented  to  it  by  at  least  90.0 
percent  or  greater  and  operated  as 
specified  in  §§49.4165  and  49.4166. 

(d)  Within  ninety  (90)  days  of  the  first 
date  of  production  from  any  oil  and 
natural  gas  well  at  an  oil  and  natural  gas 
production  facility,  each  owner  or 
operator  must: 

(1)  Route  the  produced  natural  gas 
from  the  production  operations  through 
a  closed-vent  system  to: 

(1)  An  operating  system  designed  to 
recover  and  inject  all  the  produced  ^ 
natural  gas  into  a  natural  gas  gathering 
pipeline  system  for  sale  or  other 
beneficial  purpose;  or 

(ii)  A  utility  flare  or  equivalent 
combustion  device  capable  of  reducing 
the  mass  content  of  VOC  in  the 
produced  natural  gas  vented  to  the 
device  by  at  least  98.0  percent  or  greater 
and  operated  as  specified  in  §§49.4165 
and  49.4166. 

(2)  Route  all  standing,  working, 
breathing,  and  flashing  losses  from  the 
produced  oil  storage  tanks  and  any 
produced  water  storage  tank 
interconnected  with  the  produced  oil 
storage  tanks  through  a  closed-vent 
system  to: 

(i)  An  opetating  system  designed  to 
recover'and  inject  the  natural  gas 
emissions  into  a  natural  gas  gathering 
pipeline  system  for  sale  or  other 
beneficial  purpose;  or 

(ii)  An  enclosed  combustor  or  utility 
,  flare  capable  of  reducing  the  mass 

content  of  VOC  in  the  natural  gas 
emissions  vented  to  the  device  by  at 


least  98.0  percent  or  greater  and 
operated  as  specified  in  §§  49.4165(c) 
and  49.4166. 

(iii)  If  the  uncontrolled  potential  to 
emit  VOC's  from  the  aggregate  of  all 
produced  oil  storage  tanks  and 
produced  water  storage  tanks 
interconnected  with  produced  oil 
storage  tanks  at  an  oil  and  natural  gas 
pnKluction  facility  is  less  than,  and 
reasonably  expected  to  remain  below, 

20  tons  in  any  consecutive  12-month 
period,  then,  upon  prior  written 
approval  by  the  EPA  the  owner  or 
operator  may  use  a  pit  flare,  an  enclosed 
combustor  or  a  utility  flare  that  is 
capable  of  reducing  the  mass  content  of 
VOC  in  the  natural  gas  emissions  from 
the  storage  tanks  vented  to  the  device  by 
only  90.0  percent. 

(e)  In  the  event  that  pipeline  injection 
of  all  or  part  of  the  natural  gas  collected' 
in  an  operating  system  designed  to 
recover  and  inject  natural  gas  becomes 
temporarily  infeasible  and  there  is  no 
operational  enclosed  combustor  or 
utility  flare  at  the  facility,  the  owner  or 
operator  must  route  the  natural  gas  that 
cannot  be  injected  through  a  closed-vent 
system  to  a  pit  flare  operated  as 
specified  in  §§49.4165  and  49.4166. 

(f)  Produced  oil  storage  tanks  and  any 
produced  water  storage  tanks 
interconnected  with  produced  oil 
storage  tanks  subject  to  the  requirements 
specified  in  40  CFR  part  60,  subpart 
OOOO  are  considered  to  meet  the 
requirements  of  §  49.4164(d)(2).  No 
further  requirements  apply  for  such 
storage  tanks  under  §  49.4164(d)(2). 

§49.4165  Control  equipment 
requirements. 

(a)  Covers.  Each  owner  or  operator 
must  equip  all  openings  on  each 
produced  oil  storage  tank  and  produced 
water  storage  tank  interconnected  with 
produced  oil  storage  tanks  with  a  cover 
to  ensure  that  all  natural  gas  emissions 
arc  efficiently  being  routed  through  a 
closed-vent  system  to  a  vapor  recovery 
system,  an  enclosed  combustor,  a  utility 
flare,  or  a  pit  flare. 

(1)  Each  cover  and  all  openings  on  the 
cover  (e.g.,  access  hatches,  sampling 
ports,  pressure  r6lief  valves  (PRV),  and 
gauge  wells)  shall  form  a  continuous 
impermeable  barrier  over  the  entire 
surface  area  of  the  produced  oil  and 
produced  water  in  the  storage  tank. 

(2)  Each  cover  opening  shall  be 
secured  in  a  closed,  sealed  position 
(e.g.,  covered  by  a  gasketed  lid  or  cap) 
whenever  material  is  in  the  unit  on 
which  the  cover  is  installed  except 
during  those  times  when  it  is  necessary 
to  use  an  opening  as  follows: 

(i)  To  ada  material  to,  or  remove 
material  from  the  unit  (this  includes 


openings  necessary  to  equalize  or 
balance  the  internal  pressure  of  the  unit 
following  changes  in  the  level  of  the 
material  in  the  unit); 

(ii)  To  inspect  or  sample  the  material 
in  the  unit;  or 

(iii)  To  inspect,  maintain,  repair,  or 
replace  equipment  located  inside  the 
unit. 

(3)  Each  thief  hatch  cover  shall  be 
weighted  and  properly  seated. 

(4)  Each  PRV  .shall  be  set  to  relea.se  at 
a  pressure  that  will  ensure  that  natural 
gas  emissions  are  routed' through  the 
clo.sed-vent  system  to  the  vapor 
recovery  system,  the  enclosed 
combustor,  or  the  utility  flare  under 
normal  operating  conditions. 

(b)  Closed-vent  systems.  Each  owner 
or  operator  must  meet  the  following 
rrHTuirements  for  closed-vent  systems: 

(1)  Each  closed-vent  system  must 
route  all  produced  natural  gas  and 
natural  gas  emissions  from  production 
and  storage  operations  to  the  natural  gas 
sales  pipeline  or  the  control  devices 
reguired  by  paragraph  (a)  of  this  section. 

(2)  All  vent  lines,  connections, 
fittings,  valves,  relief  valves,  or  any 
other  appurtenance  employed  to  contain 
and  collect  natural  gas,  vapor,  and 
fumes  and  transport  them  to  a  natural 
gas  sales  pipeline  and  any  VOC  control 
equipment  must  be  maintained  and 
operated  properly  at  all  times. 

(3)  Each  closed-vent  system  must  be 
designed  to  operate  with  no  detectable 
natural  gas  emissions. 

(4)  If  any  closed-vent  system  contains 
one  or  more  bypass  devices,  except  as 
provided  for  in  paragraph  (b)(4)(iii)  of 
this  section,  that  could  be  u.sed  to  divert 
all  or  a  portion  of  the  natural  gas 
emi.ssions,  from  entering  a  natural  gas 
sales  pipeline  and/or  any  control 
devices,  the  owner  or  operator  must 
meet  the  one  of  following  requirements 
for  each  bypass  device: 

(i)  At  the  inlet  to  the  bypass  device 
that  could  divert  the  natural  gas 
emissions  away  from  a  natural  gas  sales 
pipeline  or  a  control  device  and  into  the 
atmosphere,  properly  install,  calibrate, 
maintain,  and  operate  a  natural  gas  flow 
indicator  that  is  capable  of  taking 
continuous  readings  and  sounding  an 
alarm  when  the  bypass  device  is  open 
such  that  natural  gas  emissions  are 
being,  or  could  be,  diverted  away  from 

a  natural  gas  sales  pipeline  or  a  control 
device  and  into  the  atmosphere: 

(ii)  Secure  the  bypass  device  valve 
installed  at  the  inlet  to  the  bypass 
device  in  the  non-diverting  position 
using  a  car-seal  or  a  lock-and-key  type 
configuration: 

(iii)  Low  leg  drains,  high  point  bleeds, 
analyzer  vents,  open-ended  valves  or 
lines,  and  safety  devices  are  not  subject 
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to  the  requirements  applicable  to  bypass 
devices. 

(c)  Enclosed  combustors  and  utility 
flares.  Each  owmer  or  operator  must 
meet  the  following  requirements  for 
enclosed  combustors  and  utility  flares: 

(1)  For  each  enclosed  combustor  or 
utility  flare,  the  owner  or  operator  must 
follow  the  manufacturer’s  written 
operating  instmctions,  procedures  and 
maintenance  schedule  to  ensure  good 
air  pollution  control  practices  for 
minimizing  emissions; 

(2)  For  each  enclosed  combustor  or 
utility  flare,  the  owner  or  operator  must 
ensure  there  is  sufficient  capacity  to 
reduce  the  mass  content  of  VOf^  in  the 
produc(!d  natural  gas  and  natural  gas 
emissions  routed  to  it  by  at  lea.st  98.0 
percent  for  the  minimum  and  maximum 
natural  gas  volumetrii;  flow  rate  and 
BTII  content  routed  to  the  device; 

(3)  Each  enclosed  combustor  or  utility 
flare  must  be  operated  to  reduce  the 
mass  content  of  V(X^  in  the  produced 
natural  gas  and  natural  gas  emissions 
routed  to  it  by  at  least  98.0  percent; 

(4)  The  owner  or  operator  must  ensure 
that  each  utility  flare  is  designed  and 
operated  in  acf:ordani;e  with  the 
requirements  of  40  C]FR  BO. 18(b)  for 
such  flares,  except  for  §  60.18(c)(2)  and 
(f)(2)  for  those  utility  flares  operated 
with  an  elei;tronicaily  controlled 
automatic  igniter. 

(.5)  The  owner  or  optirator  must  ensure 
that  each  enclosed  combustor  is; 

(i)  A  model  demonstrated  by  a 
manufacturer  to  the  meet  the  VOC 
destruction  efficiency  lecjuirements  of 

49.4161  through  49.4168  using  the 
procedure  specified  in  40  CFR  part  60, 
subpart  OOOO  at  §  60..'>413(d)  by  the 
due  date  of  the  first  annual  report  as 
specified  in  ^  49.4168(b);  or 

(ii)  Demonstrated  to  meet  the  V(X' 
destruction  efficiency  requirements  of 
§§49.4161  through  49.4168  using  EPA 
approved  performance  test  methods 
specified  in  40  CFR  part  60,  subpart 
(ioOO  at  §  60.3413(b)  by  the  due  date 
of  the  first  annual  report  as  specified  in 
§  49.4168(b). 

(6)  The  owner  or  operator  must  ensure 
that  each  enclosed  combustor  and 
utility  flare  is: 

(i)  Operated  properly  at  all  times  that 
jiroduced  natural  gas  and/or  natural  gas 
emi.ssions  are  routed  to  it; 

(ii)  Operated  with  a  liquid  knock-out 
system  to  collect  any  condensable 
vapors  (to  prevent  liquids  from  going 
through  the  control  device); 

(iii)  Equi|)ped  with  a  flash-back  flame 
arrestor; 

(iv)  Ecpiipped  with  one  of  the 
following: 

(A)  A  continuous  burning  pilot  fiame. 


(B)  An  electronically  controlled 
automatic  igniter: 

(v)  Equipped  with  a  monitoring 
system  for  continuous  recording  of  the 
parameters  that  indicate  proper 
operation  of  each  enclosed  combustor, 
utility  flare,  continuous  burning  pilot 
flame,  and  electronically  controlled 
automatic  igniter,  such  as  a  chart 
recorder,  data  logger  or  similar  devices: 

(vi)  Maintained  in  a  leak-free 
condition:  and 

(vii)  Operated  with  no  visible  smoke 
emissions. 

(d)  Pit  Flares.  Each  owner  or  op(^rator 
must  meet  the  following  requirements 
for  pit  flares: 

(1)  The  owner  or  operator  must 
develop  written  operating  instructions, 
operating  procedures  and  maintenance 
schedules  to  ensure  good  air  pollution 
control  practices  for  minimizing 
emissions  from  the  pit  flare  based  on  the 
site-spet;ific  design. 

(2)  The  owner  or  operator  must  only 
u.se  a  pit  flare  for  the  following 
operations: 

(i)  To  control  produced  natural  gas 
and  natural  gas  emi.ssions  during  well 
completion  operations  or  recompletion 
operations; 

(ii)  To  control  produced  natural  gas 
and  natural  gas  emissions  in  the  event 
that  natural  gas  recovered  for  pipeline 
injection  must  be  diverted  to  a  backup 
control  device  because  injection  is 
temporarily  infeasible  and  there  is  no 
operational  enclosed  combu.stor  or 
utility  flare  at  the  oil  and  natural  gas 
production  facility.  Use  of  the  pit  flare 
for  this  situation  is  limited  to  a 
maxijnum  of  300  hours  in  any  twelve 
(12)  consecutive  months;  or 

(iii)  Control  of  .standing,  working, 
bniathing,  and  flashing  losses  from  the 
produced  oil  storage  tanks  and  any 
produced  water  storage  tank 
interconnected  with  the  producfid  oil 
storage  tanks  if  the  uncontrolled 
potential  VO(]  emissions  from  the 
aggregate  of  all  produced  oil  .storage 
tanks  and  produced  water  .storage  tanks 
interconnected  with  produc.ed  oil 
storage  tanks  is  less  than,  and 
reasonably  expected  to  remain  below, 

20  tons  in  any  consecutive  12-month 
period. 

(3)  The  owner  or  operator  must  only 
u.se  the  pit  flare  under  the  following 
conditions  and  limitations: 

(i)  The  pit  flare  is  operated  to  reduce 
the  mass  content  of  VOC  in  the 
produced  natural  gas  and  natural  gas 
emissions  routed  to  it  by  at  least  90.0 
percent; 

(ii)  The  pit  flare  is  operated  in 
accordance  with  the  site-specific  written 
operating  iinstructions,  op<!rating 
procedures,  and  maintenance  schedules 


to  ensure  good  air  pollution  control 
practices  for  minimizing  emissions; 

(iii)  The  pit  flare  is  operated  with  no 
visible  smoke  emissions; 

(iv)  The  pit  flare  is  equipped  with  an 
electronically  controlled  automatic 
igniter; 

(v)  The  pit  flare  is  visually  inspected 
for  the  presence  of  a  flame  anvtime 
produced  natural  gas  or  natural  gas 
emissions  are  being  routed  to  it.  Should 
the  flame  fail,  the  flame  mu.st  be  relit  as 
soon  as  safely  po.ssible  and  the 
electronically  controlled  automatic 
igniter  must  be  repaired  or  replaced 
before  the  pit  flare  is  utilized  again;  and 

(vi)  The  owner  or  operator  does  not 
deposit  or  cause  to  be  deposited  into  a 
flare  pit  any  oil  field  fluids  or  oil  and 
natural  gas  wastes  other  than  those 
designed  to  go  to  the  pit  flare. 

(e)  Other  Control  Devices.  Upon  prior 
written  approval  by  the  ERA,  the  owner 
or  operator  may  u.se  control  devices 
other  than  tho.se  listed  above  that  are 
determined  by  EPA  to  be  capable  of 
reducing  the  ma.ss  content  of  VtX;  in  the 
natural  gas  routed  to  it  by  at  lea.st  98.0 
percent,  provided  that: 

(1)  In  operating  such  control  devices, 
the  owner  or  operator  must  follow  the 
manufacturer’s  written  operating 
instructions,  procedures  and 
maintenance  schedule  to  ensure  good 
air  pollution  control  practices  for 
minimizing  emissions;  and 

(2)  The  owner  or  operator  mu.st  ensure 
then;  is  sufficient  capacity  to  reduce  the 
mass  content  of  VOU.  in  the  produced 
natural  gas  and  natural  gas  emissions 
routed  to  such  other  control  devices  by 
at  least  ‘»8.()  percent  for  the  minimum 
and  maximum  natural  gas  volumetric 
flow  rate  and  BTU  content  routed  to 
each  device. 

(3)  The  owner  or  operator  must 
op<;rate  such  a  control  device  to  reduce 
the  ma.ss  content  of  VCX'  in  the 
produced  natural  gas  and  natural  gas 
emissions  routed  to  it  by  at  least  98.0 
percent. 

§49.4166  Monitoring  requirements. 

(a)  Each  owner  and  operator  must 
measure  the  barrels  of  oil  produced  at 
the  oil  and  natural  gas  production 
facility  each  time  the  oil  is  unloaded 
from  the  produced  oil  storage  tanks 
using  the  methodologies  of  tank  gauging 
or  positive  displacement  metering 
system,  as  appropriate,  as  e.stablished  by 
the  U.S.  Department  of  the  Interior’s 
Bureau  of  Land  Management  at  43  CFR 
part  3169,  in  the  “Onshore  Oil  and  Gas 
Operations;  Federal  and  Indian  Oil  & 
Gas  Leases;  Onshore  Oil  and  Gas  Order 
No.  4;  Measurement  of  Oil”. 

(b)  Each  owner  or  operator  mu.st 
monitor  the  hours  that  ea(;h  pit  flare  is 
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oporated  to  control  produced  natural  gas 
and  natural  gas  emissions  in  the  event 
that  natural  gas  recovered  for  pipeline 
inj(;ction  must  be;  diverted  to  a  backup 
control  device  because  injection  is 
temporarily  infeasible  and  tluire  is  no 
enclosed  combustor  or  utility  flare  at  the 
oil  and  natural  gas  {)roduction  facility. 

(c)  Each  owner  or  operator  must 
monitor  the  volume  of  produced  natural 
gas  sent  to  each  enclosed  combustor, 
utility  flare,  and  pit  flare  at  all  times. 
Methods  to  measure  the  volume 
include,  but  are  not  limited  to.  direct 
measurement  and  gas-to-oil  ratio  (GOR) 
laboratory  analyses. 

(d)  Each  owner  or  operator  must 
monitor  the  volume  of  standing, 
w'orkjng,  breathing,  and  flashing  losses 
from  the  {)roducdd  oil  and  produced 
w'ater  storage  tanks  sent  to  each  vapor 
recovery  system,  enclosed  comhiistor. 
utility  hare,  and  pit  flare  at  all  times. 
Methods  to  measure  the  volume 
include,  but  are  not  limited  to,  direct 
measurement  or  Gf)R  laboratory 
analyses. 

(oj  Each  owner  or  operator  must 
perform  quarterly  visual  inspections  of 
tank  thief  hatches,  covers,  seals,  PRVs, 
and  closed  vent  systems  to  ensure 
proper  condition  and  functioning  and 
repair  any  damaged  equipment.  The 
.quarterly  inspections  must  be  performed 
while  the  produced  oil  and  produced 
water  .storage  tanks  are  being  filled. 

(f)  Each  owner  or  operator  mu.st 
perform  quarterly  visual  inspections  of 
the  peak  pressure  and  vacuum  values  in 
each  clo.sed  vent  system  and  control 
system  for  the  produced  oil  and 
produced  water  storage  tanks  to  ensure 
that  the  pre.ssure  and  vacuum  relief  set- 
points  are  not  being  »!Xi:eeded  in  a  way 
that  lias  resulted,  or  may  result,  in 
venting  and  possible  damage  to 
eqiii|)ment.  The  quarterly  inspections 
must  be  performed  while  the  produced 
oil  and  prodiu;ed  w’ater  storage  tanks  are 
being  Tdled. 

(g)  Each  owner  or  operator  must 
monitor  the  ojieration  of  each  enclosed 
combustor,  utility  flare,  and  pit  Hare  to 
confirm  proper  operation  as  follows: 

(1)  Continuously  monitor  all  variable 
operational  parameters  specified  in  the 

•  written  ojierating  instructions  and 
procedures,  including  continuous 
burning  {lilot  flame,  electronicallv 
controlled  automatic,  igniters,  and 
monitoring  system  failures,  using  a 
malfunction  alarm  and  remote 
notification  system,  where  such  systems 
are  available,  or  continuously  monitor 
under  an  equivalent  alternative  protocol 
j  upon  prior  written  approval  bv  the  EPA; 

(2)  Perform  a  physical  inspection  of 
all  equipment  a.ssociated  with  each 
enclo.sed  combustor,  utility  flare,  and 


pit  Hare  each  time  an  operator  is  on  site, 
at  a  minimum  ipiarterly,  to  ensure 
system  integrity: 

('t)  Monitor  for  visible  smoke  during 
operation  of  any  enclo.sed  combustor, 
utilitv  flare  or  pit  Hare  each  time  an 
operator  is  on  site,  at  a  minimum 
quarterly.  Upon  observation  of  visible 
smoke,  use  EPA  Reference  Method  22  of 
40  (’,FR  part  60,  Appendix  A,  to 
determine  whether  visible  smoke 
emissions  are  present.  The  observation 
period  shall  be  2  hours.  Visible  smoke 
emissions  are  present  if  smoke  is 
observed  for  more  than  .5  minutes  in  any 
2  consecutive  hours;  and 
(4)  Respond  to  any  observation  of  any 
continuous  burning  [lilot  flame  failure, 
electronically  controlled  automatic 
igniter  failure,  or  improper  monitoring 
ecpiipment  operation  and  ensure  the 
equipment  is  returned  to  projier 
operation  as  soon  as  practii:al)le  and 
safely  possible  after  an  observation  or  an 
alarm  sounds. 

(h)  Where  sufficient  to  meet  the 
monitoring  and  recordkeeping 
requirements  in  §§49.4166  and  49.4167, 
the  owner  or  operator  may  use  a 
Supervisory  Control  and  Data 
Acquisition  (SCAUA)  sy.stein  to  monitor 
and  record  the  required  data  in 
§§49.4161  through  49.4168. 

(i)  Other  Monitoring  Options.  The 
owner  or  operator  may  use  equivaleitt 
methods  of  monitoring  other  than  tho.se 
listed  above  upon  prior  written  approval 
by  the  EPA. 

§  49.41 67  Recordkeeping  requirements. 

(a)  Each  owner  or  operator  mu.st 
maintain  the  following  records; 

(1)  The  measured  barrels  of  oil 
produced  at  the  oil  and  natural  gas 
production  facility  each  time  the  oil  is 
unloaded  from  the  produced  oil  storage; 
tanks; 

(2)  The  volume  of  })roduced  natural 
gas  sent  to  each  enclosed  combustor, 
utility  flare,  and  pit  flare  at  all  times; 

(3)  The  volume  of  natural  gas 
emissions  from  the  produced  oil  storage 
tanks  and  produced  water  storage  tanks 
sent  to  each  enf;losed  combustor,  utility 
Hare,  and  pit  flare  at  all  times; 

(4)  A  .summary  of  each  oil  and  natural 
gas  well  completion  operation  and 
recompletion  0{)eration  at  an  oil  and 
natural  gas  production  facility.  Each 
summary  shall  include: 

(i)  The  latitude  and  longitude  location 
of  the  oil  and  natural  gas  well  in 
decimal  format; 

(ii)  The  date,  time,  and  duration  in 
hours  of  flowback  from  the  oil  and 
natural  gas  W'ell; 

(iii)  The  date,  time,  and  duration  in 
hours  of  any  venting  of  casinghead 


natural  gas  from  the  oil  and  natural  gas 
well;  and 

(iv)  .Specific  reasons  for  each  instance 
of  venting  in  lieu  of  capture  or 
combustion. 

(5)  For  each  enclo.sed  combustor, 
utility  flare,  and  pit  flare  at  an  oil  and 
natural  gas  production  facility: 

(i)  Written,  site-specific  designs, 
operating  instructions,  operating 
procedures  and  maintenance  schedules; 

(ii)  Records  of  all  required  monitoring 
of  operations; 

(iii)  Records  of  any  deviations  from 
the  operating  parameters  specified  by 
the  written  site-specific  designs, 
operating  instructions,  and  operating 
procedures.  The  rnf:ords  must  include 
the  enclosed  combustor,  utility  flare,  or 
pit  flare’s  total  operating  time  during 
which  a  deviation  occurred,  the  date, 
time  and  length  of  time  that  deviations 
occurred,  and  the  corrective  actions 
taken  and  any  preventative  measures 
adopted  to  operate  tin;  device  within 
that  operating  parameter; 

(iv)  Records  of  any  in.stances  in  which 
the  pilot  flame  is  not  pre.sent, 
electronically  controlled  automatic 
igniter  is  not  functioning,  or  the  • 
monitoring  equipment  is  not 
functioning  in  the  enclosed  combu.stor, 
the  utility  flare,  or  the  pit  flare,  the  date 
and  times  of  tlie  occurrence,  the 
corre;ctive  actions  taken,  and  any 
preventative  measures  adopted  to 
prevent  recurrence  of  the  occurrence: 

(v)  Records  of  any  instances  in  which 
a  recording  device  installed  to  record 
data  from  the  enclosed  combustor, 
utility  flare,  or  pit  flare  is  not 
operational;  and 

(vi)  Records  of  any  time  periods  in 
which  visible  smoke  emissions  are 
observed  emanating  from  the  enclo.sed 
combustor,  utility  flare,  or  i)it  flare. 

(6)  For  each  pit  flare  at  an  oil  and 
natural  gas  production  facility,  a 
demonstration  of  compliance  with  the 
use  restrictions  sot  forth  in 

§  49.41 65(d)(2)(ii)  is  made  by  keeping 
records  in  a  log  book,  or  similar 
recording  system,  during  each  period  of 
time  that  the  jiil  flare  is  operating.  The 
records  must  contain  the  following 
information: 

(i)  Date  and  time  the  ])it  flare  was 
started  up  and  subsequently  shut  down; 

(ii)  Total  hours  operated  wdien 
})ipetine  injection  was  temporarily 
infeasible  for  the  current  calendar 
month  plus  the  previous  con.secutive 
eleven  (11)  calendar  months;  and 

(iii)  Brief  descriptions  of  the 
justification  for  each  period  of 
operation. 

(7)  Records  of  any  instances  in  which 
any  c.losed-vent  system  or  control 
device  was  bypa.ssed  or  down,  the 
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reason  for  each  incident,  its  duration, 
the  volume  of  natural  gas  emissions 
released,  and  the  c;orrective  actions 
taken  and  any  preventative  measures 
adopted  to  avoid  such  bypasses  or 
downtimes;  and 

(8)  Documentation  of  all  produced  oil 
storage  tank  and  ])roduced  water  storage 
tank  inspections  required  in 
§ 49.4166(e)  and  (f).  All  inspection 
records  must  include,  at  a  minimum, 
the  following  information: 

(i)  The  date  of  the  in.spection; 

(ii)  The  Findings  of  the  inspection; 

(iii)  Any  adjustments  or  repairs  made 
as  a  result  of  the  inspections,  and  the 
date  of  the  adjustment  or  repair;  and 

.  (iv)  The  inspector’s  name  and 
signature. 

(b)  Each  owner  or  operator  must  keep 
all  records  required  by  this  section 
onsite  at  the  facility  or  at  the  location 
that  has  day-to-day  operational  control 
over  the  facility  and  must  make  the 
records  available  to  the  EPA  upon 
request. 

(c)  Each  owner  or  operator  must  retain 
all  records  required  by  this  section  for 

a  period  of  at  least  live  (5)  years  from 
the  date  the  record  was  created. 

§  49.41 68  Notification  and  reporting 
requirenrtents. 

(a)  Each  owner  or  operator  must 
submit  any  documents  required  under 
this  section  to;  U.S.  Environmental 
Protection  Agency,  Region  8  Office  of 


Enforcement,  Compliance  & 
Environmental  Ui.stice,  Air  Toxics  and 
3'echnical  Enforcement  Program,  8ENF- 
AT,  1595  Wynkoop  Street,  Denver, 
Colorado  80202.  Documents  may  be 
submitted  electronically  to 
rSaineportenf orcemejit@epu.gov. 

(b)  Each  owner  and  operator  must 
submit  an  annual  report  containing  the 
information  specified  in  paragraphs 
(b)(1)  through  (4)  of  this  section.  Each 
annual  report  is  due  Augu.st  15th  every 
year  and  must  cover  all  information  for 
the  previous  calendar  year.  The  initial 
report  must  cover  the  cumulative 
information  for  that  year,  if  you  own  or 
operate  niore  than  one  oil  and  natural 
gas  production  facility,  you  may  submit 
one  report  for  multiple  oil  ami  natural 
gas  production  f<'u;ilities  provided  the 
report  contains  all  of  the  information 
required  as  specified  in  paragraphs 
(b)(1)  through  (4)  of  this  section.  Annual 
reports  may  coincide  with  title  V  reports 
as  long  as  all  the  required  elements  of 
the  annual  report  are  included.  The  EPA 
may  approve  a  common  schedule  on 
which  reports  required  by  §§49.4161 
through  49.4168  may  be  submitted  as 
long  as  the  schedule  does  not  extend  the 
reporting  peritKl. 

(1)  The  company  name  and  the 
address  of  the  oil  and  natural  gas 
production  facility  or  facilities. 

(2)  An  identification  of  each  oil  and 
natural  gas  production  facility  being  . 
included  in  the  annual  report. 


(3)  The  beginning  and  ending  dates  of 
the  reporting  period. 

(4)  For  each  oil  and  natural  gas 
production  facility,  the  information  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
.section. 

(i)  A  summary  of  all  required  records 
identifying  each  oil  and  natural  gas  well 
completion  or  recompletion  operation 
for  each  oil  and  natural  gas  production 
facility  conducted  during  the  reporting 
period: 

(ii)  An  identification  of  the  first  date 
of  production  for  each  oil  and  natural 
gas  well  at  each  oil  and  natural  gas 
production  facility  that  commenced 
production  during  the  reporting  period; 
and 

(iii)  A  summary  of  cases  w'here 
construction  or  operation  w'as  not 
performed  in  compliance  with  the 
requirements  specified  in  §49.4164, 

§  49.4165,  or  §  49.4166  for  each  oil  and 
natural  gas  well  at  each  oil  and  natural 
gas  production  facility,  and  the 
corrective  measures  taken. 

(iv)  A  certification  by  a  responsible 
official  of  truth,  accuracy  and 
completene.ss.  This  certification  shall 
state  that,  based  on  information  and 
belief  formed  after  reasonable  inquiry, 
the  statements  and  information  in  the 
document  are  true,  accurate  and 
complete. 
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